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PREFACE. 


Following  the  plan  of  the  previous  volumes  of  the  series  of 
American  Negligence  Reports,  actions  relating  to  Injuries 
to  Persons  and  Property,  decided  in  the  State  and  Federal 
Courts  during  the  year  1901,  being  Negligence  cases  arising  out 
of  the  relations  of  Carrier  and  Passenger,  Landlord  and 
Tenant,  Master  and  Servant,  Municipal  Corporations, 
Steam  and  Street  Railroad  Companies,  and  all  other 
branches  of  the  Law  of  Negligence,  are  reported  in  this 
volume,  10  Am.  Neg.  Rep. 

An  additional  feature  to  the  usefulness  of  these  REPORTS  is 
the  number  of  SPECIAL  NOTES  on  the  various  topics  of  NEGLI- 
GENCE Law.  This  feature  is  to  be  continued  and  extended  in 
subsequent  volumes,  and  will,  it  is  hoped,  be  of  service  to  the 
practitioner  in  the  making  of  BRIEFS  on  the  subjects  treated. 
Among  the  Special  Notes  in  this  volume  are  the  following  • 
Liability  for  Explosions,  and  Assumption  of  Risk  by  Employees 
(contributed  by  Mr.  S.  H.  Wandell)  ;  Liability  for  Assault  Com- 
mitted on  Passenger  by  Fellow-Passenger;  Damages  for  Injuries 
Caused  by  Fright ;  Pedestrians  struck  by  Trains  and  Street  Cars 
at  Crossings  or  While  Crossing  Railroad  Tracks;  Children 
Injured  at  Crossings  ;  Accidents  to  Railroad  Employees ;  Con- 
tributory Negligence,  in  Crossing  accident  cases,  as  Question  for 
Jury ;  Alighting  and  Boarding  cases,  etc.  (contributed  by  Mr. 
Walter  J.  Eagle).  The  complete  list  of  Special  and  other  Notes 
in  this  volume  will  be  found  at  the  end  of  the  Table  OF  Cases 

Reported. 

Annotations  and  Notes  of  English  cases  are  added  to  many  of 
the  cases,  with  numerous  cross-references  to  various  topics  and 
cases  reported  herein. 

The  cases  reported  herein  comprise  decisions  in  the  highest 
Courts  of  Alabama,  Arizona,  Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  District  of  Columbia,  Florida,  Georgia, 
Idaho,  Illinois,  Indiana  (Supreme  and  Appellate  Courts),  Indian 
Territory,  Iowa,  Kansas  (Supreme  and  Appellate  Courts),  Ken- 
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tucky,  Louisiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Montana,  Nebraska,  Nevada, 
New  Hampshire,  New  Jersey  (Supreme  and  Errors  and  Appeals), 
New  York  (Court  of  Appeals  and  Appellate  Division  of  Supreme 
Court),  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  Rhode  Island,  South  Carolina,  South  Dakota, 
Tennessee,  Texas  (Supreme  and  Civil  Appeals),  Utah,  Vermont, 
Virginia,  Washington,  West  Virginia,  Wisconsin,  Wyoming,  and 
the  United  States  Supreme,  Circuit  Courts  of  Appeals,  and  Dis- 
trict Courts. 

Reference  to  the  Table  of  Cases  Classified  according  to 
Facts,  which  precedes  the  Index,  will  enable  the  practitioner  to 
see  at  a  glance  the  nature  of  the  case  reported  herein,  and  thus 
act  as  a  ready  guide  to  a  case  in  point. 

The  Editor  cordially  acknowledges  the  able  services  of 
Mr.  Walter  J.  Eagle  in  the  preparation  of  the  cases  and  notes 
thereto,  and  the  compilation  of  the  Tables  of  Cases  in  this  volume 

of  American  Negligence  Reports. 

JOHN  M.  GARDNER. 
NEW  YORK,  December,  190 1. 
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AMERICAN 
NEGLIGENCE   REPORTS 


ST.  LOUIS  AND  SAN  FRANCISCO  RAILWAY 
COMPANY  V.  TOWNSEND  ET  AL. 

Supreme  Court,  Arkansas,  June,  ipoi. 


PERSON  KILLED  ON  RAILROAD  TRACK  —  NEGLIGENCE  —  BURDEN 
OF  PROOF.  —  In  an  action  to  recover  damages  for  the  death  of  a  person 
caused  by  a  leged  negligence  of  a  railroad  company,  the  harden  of  proof  is 
on  plaintiffs  to  show  that  their  intestate  was  killed  by  reason  of  defendant's 
negligence  (i). 

PRESUMPTION  OF  NEGLIGENCE.  —Where  plaintiffs'  intestate  was  killed  by 
a  train  of  defendant,  the  presumption  was  thai  his  death  was  due  to  defend- 
ant's negligence. 

PERSON  LYING  ON  TRACK —  CONDUCT  OF  RAILROAD  COMPANY  — 
BURDEN  OF  PROOF.  —  Where  it  was  shown  that  plaintiffs*  intsstate  was 
lying  upon  defendant's  railroad  track  at  (he  time  of  his  death,  the  burden 
was  upon  plaintiffs  to  prove  that  defendant  discovered  deceased  upon  its 
track  in  time  to  have  avoided  the  accident,  and  failed  to  use  ordinary  care 
to  avert  the  injury. 

CONTRIBUTORY  NEGLIGENCE  — WHEN  RECOVERY  MAY  BE  HAD  — 
Notwithstanding  the  contributory  negligence  of  a  party  injured  on  a  rail- 
road track,  recovery  may  be  had  if  it  be  shown  that  the  railroad  company's 
employees  discovered  the  perilous  situation  in  time  to  prevent  disaster  by 
the  exercise  of  due  care  and  diligence,  but  failed  to  do  so. 

I.  Collisions  and  Crossings —  Accidents  to  1897,  and  arranged  in  alphabetical 
on  track.  —  For  actions  relating  to  in-  order  of  States.  The  Arkansas  cases 
juries  caused  by  Accidents  on  Railroad  appear  in  vol.  11  Am  Neg.  Cas.  Sub- 
Tracks,  either  in  railroad  collisions,  or  sequent  actions  on  the  same  topics  to 
af  rail  load  crossings,  or  on  railroad  date,  are  reported  in  vols.  1-9  Am. 
tracks,  see  vols.  11  and  13  Am.  Neg.  Nbg.  Rep.,  and  the  current  numbers 
Cas.,  where  the  same  are  chronologi-  of  that  series  of  Reports, 
cally  grouped  from  the  earliest  period 
Vol.  X  —  1 
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DAMAGES  —  INSTRUCTION.  —  In  an  action  by  the  widow  and  children  of  a. 
person  killed  by  defendant's  train,  it  was  error  to  instruct  the  jury  that  they 
might  take  into  consideration  the  damages  sustained  by  the  minor  children 
by  the  loss  of  the  moral  and  intellectual  training  by  the  deceased,  there 
being  no  evidence  that  deceased  was  fitted  to  furnish  to  his  children  such 
training. 

Appeal  from  Circuit  Court,  Sebastian  county. 

Action  by  Flora  Townsend  and  others  against  the  St.  Louis  and 
San  Francisco  Railway  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  The  facts  appear  in  the  opinion.  Judgment 
reversed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  appellant. 

Winchester  &  Martin  and  Mechem  &  Bryant,  for  appellees. 

Battle,  J.  —  R.  B.  Townsend  was  killed  by  a  train  of  the  St 
Louis  and  San  Francisco  Railway  Company  while  he  was  lying  on 
its  track.  Flora  Townsend,  the  widow  of  the  deceased,  for  herself 
and  as  next  friend  of  his  and  her  children,  brought  this  action 
against  the  railroad  company  to  recover  the  damages  suffered  by 
them  by  reason  of  his  death.  In  the  trial  that  followed  little  evi- 
dence, if  any,  was  adduced  to  prove  that  the  railroad  company  dis- 
covered the  deceased  upon  its  track  in  time  to  avoid  killing  him. 
The  plaintiffs,  however,  recovered  a  judgment  against  the  defendant 
for  $1,999,  and  the  defendant  appealed. 

After  the  introduction  of  the  testimony  in  the  case  the  court 
instructed  the  jury  that  tried  the  issues  in  part  as  follows: 

"  The  burden  is  on  the  defendant  to  show  that  a  constant  lookout 
was  kept;  yet  where  that  is  shown  to  have  been  done,  and  where  it 
is  also  shown  that  the  deceased  has  been  guilty  of  contributory  neg- 
ligence, and  the  defendant  used  a  proper  degree  of  care,  after 
becoming  aware  of  the  negligence  on  the  part  of  the  deceased,  to 
have  avoided  the  killing,  then  the  burden  is  on  the  plaintiff  to  show 
when  defendant's  servants  discovered  the  condition  of  deceased,  or 
under  what  state  of  facts  they  did  discover  his  condition  as  to  being 
unable  from  intoxication  or  other  causes  to  have  gotten  off  the 
track." 

The  burden  of  proving  the  facts  necessary  to  show  that  the 
deceased  was  killed  on  account  of  the  negligence  of  the  appellant, 
and  the  damages  suffered  by  them,  rested  upon  the  appellees. 
When  it  was  shown  that  he  was  killed  by  a  train  of  appellant  upon 
its  track,  the  presumption  was  that  his  death  was  the  result  of  the 
negligence  of  the  railroad  company.  Little  Rock,  etc.,  R'y  Co  v. 
Blewitt,  65  Ark.  235,  45  S.   W.  Rep.   548  (1).     While  this  fact  was 

1.  Little  Rock,  etc.,  R.  Co.  v.  Blewitt,  sumptive  Negligence  in  Crossing  Acci- 
65  Ark.  235,  is  cited  in  note  on  Pre-    dents,  11  Am.  Neg.  Cas.  147. 
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proved,  the  effect  of  it  was  avoided  by  showing  that  the  deceased 
was  lying  upon  the  track  of  the  railroad  at  the  time  of  his  death. 
Railway  Co.  v.  Leathers,  62  Ark.  235,  35  S.  W.  Rep.  216.  He  was 
thereby  shown  to  have  been  instrumental  in  causing  his  own  death, 
and  that  he  would  not  have  been  killed  if  he  had  not  been  guilty  of 
negligence.  It  was  not  incumbent  upon  the  appellant  to  show  that 
it  did  not  discover  his  presence  upon  its  track  in  time  to  avoid  injur- 
ing him.  By  proving  that  the  deceased  was  guilty  of  contributory 
negligence  it  established  a  sufficient  defense  to  bar  recovery  by  the 
appellees,  unless  other  facts  were  shown.  It  was  not  necessary  for 
it  to  prove  additional  facts  to  exonerate  itself  from  liability  until 
the  effect  of  the  contributory  negligence  was  overcome.  This  being 
true,  it  is  clear  that  the  burden  was  upon  the  appellees  to  show  that 
the  appellant  discovered  the  deceased  upon  its  track  in  time  to  avoid 
injuring  him,  and  wilfully  and  recklessly  killed  him,  unless  it  was 
already  shown  by  the  evidence  adduced  by  the  appellant.  Railway 
Co.  v.  Jordan,  65  Ark.  429,  436,  47  S.  W.  Rep.  115;  Railroad  Co.  v. 
Hare  (Tex.  Civ.  App.),  23  S.  W.  Rep.  42;  Lee  v.  Iron  Co.,  102  Ala. 
628,  15  So.  Rep.  270. 

In  Railway  Co.  v.  Parkhurst,  36  Ark.  371;  Railway  Co.  v.  Ledbet- 
ter,  45  Ark.  250,  11  Am.  Neg.  Cas.  156;  Railway  Co.  v.  Haynes,  47 
Ark.  497,  1  S.  W.  Rep.  774;  Railway  Co.  v.  Monday,  49  Ark.  257, 
4  S.  W.  Rep.  782;  Sibley  v.  Ratliffe,  50  Ark.  483,  8  S.  W.  Rep.  686; 
Railway  Co.  v.  Taylor,  64  Ark.  364,  42  S.  W.  Rep.  831;  and  Elec- 
tric Co.  v.  Nelson,  66  Ark.  494,  52  S.  W.  Rep.  7  —  this  court  in 
effect  held  that  a  railroad  company  owes  no  duty  to  a  trespasser  on 
its  tracks  or  trains,  except  the  negative  duty  not  to  wantonly,  reck- 
lessly, or  wilfully  injure  him  after  it  or  its  employees  discover  his 
presence.  In  Railway  Co.  v.  Freeman,  36  Ark.  46,  it  is  said:  "  It 
is  a  plain  principle  of  law  that  no  railway  company  nor  other  person 
can  be  held  liable  for  negligence  when  the  plaintiff,  by  his  own  neg- 
ligence, has  contributed  to  the  injury,  unless  it  was  a  wilful  injury, 
or  one  resulting  from  the  want  of  ordinary  care  on  the  part  of  the 
defendant  to  avert  it,  after  the  negligence  of  the  plaintiff  had  been 
discovered  "  (1).  Such  a  failure  to  use  ordinary  care  to  avoid  injur- 
ing the  plaintiff  after  his  situation  has  been  discovered  rises  to  the 
grade  of  wanton  or  reckless  conduct,  and  renders  immaterial  the 
inquiry  as  to  the  contributory  negligence  of  the  plaintiff  in  exposing 
himself  to  injury. 

In  Ga.  Pac.  R'y  Co.  v.  Lee,  92  Ala.  262,  270,  11  Am.  Neg.  Cas. 
54,  9  So.  Rep.  230,  which  was  an  action  for  injury  to  a  wagon  and 

1.  See  note  on  Care  Required  of  Railroads,  xi  Am.  Keg.  Cas.  147,  where 
several  Arkansas  cases  are  cited. 


4  American  Negugence  Reports, 

team  caused  by  a  collision  therewith  of  a  train  of  the  railway  com* 
pany,  the  court  said:  "The  true  doctrine,  and  that  supported  by 
many  decisions  of  this  court,  as  well  as  the  great  weight  of  authority 
in  other  jurisdictions,  is  that  notwithstanding  plaintiff's  contribu- 
tory negligence  he  may  yet  recover  if,  in  a  case  like  this,  the 
defendant's  employees  discover  the  perilous  situation  in  time  to  pre- 
vent disaster,  by  the  exercise  of  due  care  and  diligence,  and  fail, 
after  the  peril  of  plaintiff's  property  becomes  known  to  them  as  a 
fact,  and  not  merely  after  they  should  have  known  it,  to  resort  to  all 
reasonable  effort  to  avoid  the  injury.  Such  failure,  with  such 
knowledge  of  the  situation,  and  the  probable  consequences  of  the 
omission  to  act  upon  the  dictates  of  prudence  and  diligence,  to  the 
end  of  neutralizing  plaintiff's  fault  and  averting  disaster,  notwith- 
standing his  lack  of  care,  is,  strictly  speaking,  not  negligence  at  all, 
though  the  term  *  gross  negligence  '  has  been  so  frequently  used  as 
defining  it  that  it  is  perhaps  too  late,  if  otherwise  desirable,  to  eradi- 
cate what  is  said  to  be  an  unscientific  definition,  if  not,  indeed,  a 
misnomer;  but  it  is  more  than  any  degree  of  negligence,  inatten- 
tion, or  inadvertence,  which  can  never  mean  other  than  the  omis- 
sion of  action  without  intent,  existing  or  imputed,  to  commit  wrong. 
It  is  that  recklessness  or  wantonness,  or  worse,  which  implies  a 
willingness  to  inflict  the  impending  injury,  or  a  wilfulness  in  pursu- 
ing a  course  of  conduct  which  will  naturally  or  probably  result  in 
disaster,  or  an  intent  to  perpetrate  wrong.  The  theory  of  contrib- 
utory negligence,  as  a  defense,  is  that,  conjointly  with  negligence 
on  the  part  of  the  defendant,  it  conduces  to  the  damnifying  result, 
and  defeats  any  action  the  gravamen  of  which  is  such  negligence. 
If  defendant's  conduct  is  not  merely  negligent,  but  worse,  there  is 
nothing  for  plaintiff's  want  of  care  to  contribute  to;  there  is  no 
lack  of  mere  prudence  and  diligence  of  like  kind  on  the  part  of 
defendant  to  conjunctively  constitute  the  efficient  cause.  Mere 
negligence  on  the  one  hand  cannot  be  said  to  aid  wilfulness  on  the 
other.  And  hence  such  negligence  of  a  plaintiff  is  no  defense 
against  the  consequences  of  the  wilfulness  of  the  defendant.  But 
nothing  short  of  the  elements  of  actual  knowledge  of  the  situation 
on  the  part  of  defendant's  employees,  and  their  omission  of  pre- 
ventive effort  after  that  knowledge  is  brought  home  to  them,  when 
there  is  reasonable  prospect  that  such  effort  will  avail,  will  suffice 
to  avoid  the  defense  of  contributory  negligence  on  the  part  of,  or 
imputable  to,  the  plaintiff." 

This  doctrine  is  also  applicable  to  cases  like  the  one  at  bar.  It 
being  true,  it  more  clearly  appears  that  the  burden  was  upon  the 
appellees  to  show  that  appellant  discovered  the  perilous  situation  of 
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the  deceased  in  time  to  have  avoided  injuring  him,  and  that  it  failed 
to  use  ordinary  care  to  avert  the  injury. 

The  foregoing  instruction  was  therefore  erroneous,  in  this:  That 
it  told  the  jury  that  the  burden  was  upon  the  defendant  (the  appel- 
lant) to  prove  that  the  deceased  was  guilty  of  contributory  negli- 
gence, and  that  it  used  a  proper  degree  of  care,  after  becoming 
aware  of  such  contributory  negligence,  to  have  avoided  killing  him. 

The  Circuit  Court  also  erred  in  instructing  the  jury  as  follows: 
"  If  you  find  for  plaintiffs,  you  are  instructed  that  in  estimating  the 
pecuniary  injury,  if  you  believe  from  the  evidence  that  the  widow 
and  children  of  R.  B.  Townsend,  deceased,  have  sustained  an  injury 
for  which  the  defendant  is  liable,  you  have  a  right  to  take  into  con- 
sideration the  support  of  the  said  widow  and  the  minor  children  of 
said  deceased,  and  the  damages,  if  any,  sustained  by  the  minor  chil- 
dren by  the  loss  of  the  instruction,  and  physical,  moral,  and  intel- 
lectual training,  of  said  minor  children  by  the  deceased,  and  also 
the  ages  of  the  said  minor  children,  in  determining  the  amount  of 
damages." 

It  is  erroneous,  because  it  told  the  jury  that  they  might  take  into 
consideration  "  the  damages,  if  any,  sustained  by  the  minor  chil- 
dren by  the  loss  of  the  *  *  *  moral  and  intellectual  training 
*  *  *  by  the  deceased."  These  are  proper  elements  to  con- 
sider in  estimating  the  pecuniary  loss  sustained  by  children  by  the 
death  of  their  father  in  cases  where  there  is  any  evidence  to  show 
that  they  would  have  had  the  benefit  of  such  training  in  the  event 
he  had  lived,  but  in  this  case  there  is  no  such  evidence.  "  There 
was  no  proof  tending  to  show  that  the  deceased  was  fitted  by  nature 
or  education,  or  by  disposition,  to  furnish  to  his  children  *  •  * 
moral  *  *  *  or  intellectual  training."  In  the  absGwce  of  such 
evidence,  the  instruction  should  not  have  been  given.  Railroad  Co. 
v.  Weldon,  52  111.  290;  Railroad  Co.  v.  Austin,  69  111.  426. 

Reversed,  and  remanded  for  a  new  trial. 

BASSETT  v.  LOS  ANGELES  TRACTION 

COMPANY. 

Supreme  Court,  California^  Juney  ipoi. 


PASSENGER  INJURED  BY  DER  AILMENT  OF  STREET  CAR—  PRESUMP- 
TION OF  NEGLIGENCE—  PROXIMATE  CAUSE  —  The  rule  that M  when 
it  is  shown  that  the  injury  to  a  passenger  was  caused  by  the  act  of  the  c*t- 
rier  in  operating  the  instrumentalities  employed  in  his  business,  there  is  a 
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presumption  of  negligence,  which  throws  upon  the  carrier  the  burden  of 
showing  that  the  injury  was  sustained  without  any  negligence  on  his  part," 
applied  in  an  action  for  damages  sustained  by  plaintiff,  a  passenger  on  one 
of  defendant's  street  cars,  caused  by  the  car  leaving  the  track,  it  being  held 
that  a  verdict  for  plaintiff  would  not  be  disturbed  because  the  evidence  did 
not  show  that  the  rate  of  speed  at  which  the  car  was  running  at  the  time  of 
the  accident  was  excessive,  or  that  the  excessive  rate  of  6peed  or  other  neg- 
ligence of  defendant  was  the  proximate  cause  of  plaintiff's  injury,  it  being 
sufficient  that  the  evidence  did  not  show  the  contrary  (i). 
SPEED  OF  CAR  —  EVIDENCE  —  HARMLESS  ERROR  —  Admission  of  testi- 
mony to  the  effect  that  defendant's  cars  had  been  running  slower  at  the 
point  where  the  derailment  occurred  since  the  accident,  did  not  injure 
defendant,  and,  if  erroneous,  was  immaterial. 

Commissioners'  Decision.  Department  i.  Appeal  from  Superior 
Court,  Los  Angeles  county. 

Action  by  Kate  Bassett  against  the  Los  Angeles  Traction  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  The  facts  are  stated  in 
the  opinion.     Judgment  affirmed. 

E.  H.  Lamme  and  E.  E.  Millikin,  for  appellant. 

Byron  L.  Oliver  and  John  W.  Kemp,  for  respondent. 

Smith,  C.  —  The  plaintiff  recovered  damages  against  the  defend- 
ant in  the  sum  of  $750  for  personal  injuries  suffered  by  her  while  a 
passenger  on  one  of  the  defendant's  street-railway  cars.  The  car 
in  which  she  was  riding  ran  off  the  track  at  a  point  on  Eighth  street 
in  the  city  of  Los  Angeles,  and  she  was  thereby  thrown  to  the  floor 
of  the  car  and  suffered  the  injuries  complained  of.  The  derailment, 
which  took  place  in  the  daytime,  was  caused  by  a  small  stone  or 
pebble  on  the  outer  rail  of  the  track,  which  at  this  point  was  slightly 
curved.  The  principal  question  considered  by  the  court,  as  appears 
from  the  opinion  appended  to  the  appellant's  brief,  was  as  to  the 
rate  of  speed  at  which  the  car  was  running  at  the  time  of  the  acci- 
dent. It  appeared  from  the  evidence  that  the  general  rate  of  speed 
used  by  the  defendant  was  in  excess  of  the  statutory  limit  (Civ. 
Code,  sec.  501);  being  over  the  whole  route,  including  stoppages, 
in  excess  of  ten  miles,  and  over  the  section  (of  9,216  feet)  where  the 
accident  occurred  in  excess  of  thirteen  miles,  per  hour;  and,  on  the 
particular  day  in  question,  from  the  terminus  to  the  place  of  the 
accident,  it  was  about  or  in  excess  of  twelve  miles  an  hour.     From 

1.  Derailment  of  cars.  —  For  actions  order  of  States.  The  California  cases 
relating  to  Derailment  of  Street  Cars,  appear  in  vol.  9  Am.  Neg.  Cas.  Sub- 
Trains,  etc.,  from  the  earliest  period  to  sequent  actions  to  date  are  reported  in 
1897,  see  vols.  9  and  10  Am.  Neg.  Cas.,  vols.  1  to  9  Am.  Neg.  Rep.,  and  the 
where  the  same  are  chronologically  current  numbers  of  that  series  of 
grouped  and  arranged  in  alphabetical  Reports. 
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these  facts,  taking  in  consideration  stoppages,  and  reduction  of 
speed  in  passing  curves,  the  court  arrived  at  the  conclusion  that  the 
rate  of  speed  at  the  time  of  the  accident  was  largely  in  excess  of  the 
statutory  limit,  and  that  this  constituted  negligence  in  law,  and, 
irrespective  of  other  evidence  on  the  point,  rendered  the  defendant 
responsible.  There  was  also  evidence  of  opinion  pro  and  con  by 
witnesses  as  to  the  actual  speed  of  the  car  at  the  time  of  the  acci- 
dent. But  this  evidence,  being  conflicting,  and  being  in  fact  of 
little  intrinsic  value,  may,  in  view  of  the  finding  of  the  court,  be  dis- 
regarded. The  conclusion  of  the  court  is  contested  by  the  appel- 
lant's counsel,  and  it  is  argued,  in  effect,  that  the  evidence  was 
insufficient  to  show  that  the  rate  of  speed  at  the  time  of  the  acci- 
dent was  excessive.  But  whether  they  are  right  in  this  need  not  be 
considered.  It  is  sufficient  that  the  evidence  fails  to  show  the  con- 
trary. The  rule  as  established  in  this  State  is  that,  "  when  it  is 
shown  that  the  injury  to  the  passenger  was  caused  by  the  act  of  the 
carrier  in  operating  the  instrumentalities  employed  in  his  business, 
there  is  a  presumption  of  negligence,  which  throws  upon  the  carrier 
the  burden  of  showing  that  the  injury  was  sustained  without  any 
negligence  on  his  part."  McCurrie  v.  Southern  Pac.  Co.,  122  Cal. 
561,  5  Am.  Neg.  Rep.  117,  119,  55  Pac.  Rep.  324,  and  authorities 
there  cited.  These  authorities  also  dispose  of  the  contention  of  the 
appellant  that  the  evidence  was  insufficient  to  show  that  the  exces- 
sive rate  of  speed  or  other  negligence  of  defendant  was  the  proxi- 
mate cause  of  the  plaintiff's  injury.  It  is  sufficient  that  it  did  not 
show  the  contrary. 

Another  point  made  by  the  appellant  is  that  the  court  erred  in 
admitting  the  testimony  of  a  witness  "  to  the  effect  that  the  defend- 
ant's cars  had  been  running  slower  at  the  point  where  the  derailment 
-occurred  since  the  accident."  This  evidence  was  perhaps  inadmis- 
sible for  the  purpose  of  showing  an  excessive  rate  of  speed  at  the 
time  of  the  accident;  but  it  does  not  seem  to  have  been  introduced 
for  that  purpose,  but,  rather,  as  a  standard  of  comparison  to  enable 
the  witness  to  render  more  definite  her  testimony  as  to  the  speed 
of  the  car  at  the  time  of  the  accident.  It  failed  in  its  purpose  and 
probably,  on  motion,  would  have  been  stricken  out;  but  in  view  of 
the  more  definite  evidence  in  the  case,  and  the  view  of  it  taken  by 
the  court,  it  could  not  in  any  way  have  injured  the  defendant,  and, 
if  erroneous,  must  be  regarded  as  immaterial.  I  advise  that  the 
judgment  and  order  appealed  from  be  affirmed. 

Hatnbs,  C,  and  Gray,  C,  concurred. 

Per  Curiam.  —  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 


i 
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SAVANNAH,  FLORIDA  AND  WESTERN  RAILWAY 

COMPANY  v.  BEAVERS. 

Supreme  Court,  Georgia,  May,  ipoi. 


CHILD  DROWNED  WHILE  PLAYING  AROUND  EXCAVATION  —  TRES- 
PASSING ON  DANGEROUS  PREMISES  —  DUTY  OF  OWNER.— One 
who  makes  an  excavation  upon  his  land  is  not  bound  to  so  guard  it  as  to> 
prevent  injury  to  children  who  come  upon  it  without  his  invitation,  express- 
or  implied,  but  who  are  induced  to  do  so  merely  by  the  alluring  attractive* 
ness  of  the  excavation  and  its  surroundings  (i). 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ware  county. 

Action  by  A.  A.  Beavers  against  the  Savannah,  Florida  and 
Western  Railway  Company.  From  judgment  for  plaintiff,  defendant 
brings  error.     The  facts  appear  in  the  opinion.     Judgment  reversed. 

Chisholm  &  Clay,  for  plaintiff  in  error. 

Leon  A.  Wilson,  for  defendant  in  error. 

Fish,  J.  — A.  A.  Beavers  obtained  a  verdict  and  judgment  against 
the  Savannah,  Florida  and  Western  Railway  Company  for  the  death 

i.  As  to  the  rule  stated  In  the  case  corner  of  Second  and  San  Pedro  streets, 

at  bar,  see  note  on  Turntable  Acci-  in    a    populous    and     thickly-settled 

dents,  in  9  Am.  Neg.  Rep.  611-616.  quarter  of  the  city  of  Los  Angeles. 

For  other  actions  relating  to  Liability  Upon  the  lot  had  stood  a  house,  which 

of  Landowners  for  Injuries  to  Children  had  been  removed,  leaving  upon  the 

on  Dangerous  Premises,  from  1897  to  premises  a  cellar,  partially  filled  with 

date,  see  vols.  1-9  Am.  Neg.  Rep.,  and  bricks,  cans,  and  other  debris,  varying 

the  current  numbers  of  that  series  of  in  depth  from  2.3  feet  to  6.3  feet,  hav- 

Reports.  ing  a  length  of  about  seventeen  feet 

Among  recent  actions  arising  out  of  and  a  width  of  about  fourteen  feet, 

accidents  on  dangerous  premises,  see  The  lot  was  upon  a  level  with  the  side- 

the  following:  walk,  was  open  and  unfenced  on  the 

Child  falling  into  cellar  on  vacant  lot,  San  Pedro  street  front,  and  partially 

—  In  Loftus  v,  Dehail  et  al.  fCal.,  open  on  the  Second  street  fflont.     The 

y***,  iqoiJ,  65  Pac.  Rep.  379,  judg-  cellar  was  located  at  a  distance  of  from 

ment  for  plaintiff,   a  child  of  seven  twenty-two  to  thirty  feet  from  Second 

years  of  age,  in  action  to  recover  dam-  street,  and  about  fifty-six  feet  from  San 

ages  for  injuries  sustained  by  falling  Pedro  street.     For  about  three  weeks 

into  defendants'  cellar  on  a  vacant  city  prior  to  the  accident  the  premises  had 

lot,  was  reversed,  the  court  (per  Hen-  remained  in  this  open  and  unguarded 

shaw,  f.)  stating  the  case  as  follows:  condition.     The  plaintiff  lived  in  the 

'*  From  the  undisputed  facts  and  from  neighborhood  of  the  lot,  and  upon  the 

the  findings  it  appears  that  the  defend-  day  of  the  accident  was  engaged,  with 

ants  were  the  owners  of  a  lot  on  the  other  children,  in  playing  around  the- 
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the  following  facts:  The  defendant  railway  company  undertook  to 

construct  a  water  tank  upon  its  premises.     The  work  was  tempo- 
rarily suspended,  and  an  excavation  twelve  feet  square,  about  seven 

saw  children  playing  upon  the  lot  upon  constant  view  from  the  street;  that 
one  occasion,  and  warned  them  off,  be-  among  the  pieces  of  piping  so  exposed, 
•cause  they  were  breaking  his  bricks  and  near  to  the  public  highway,  was 
and  wheelbarrow.  No  further  elabo-  one  of  (he  diameter  of  four  and  one. 
ration  upon  this  question  is  necessary,  half  feet,  only  two  feet  in  length,  and 
It  has  recently  received  the  detailed  of  the  weight  of  from  500  to  700 
consideration  of  this  court  in  Peters  v.  pounds;  that  said  piece  was  at  the  time 
Bowman,  115  Cal.  345,  47  Pac.  Rep.  of  the  accident,  and  for  a  long  time 
*I3.  59^."  *  *  *  It  was  also  held  that  previous  thereto  had  been,  lying  on  its 
the  proximate  cause  of  the  injury  was  side  in  such  manner  that  it  could  be 
not  the  owner's  failure  to  fence  the  lot,  rolled  easily  over  the  surface  of  the 
but  the  being  pushed  in  the  cellar  by  ground,  and  that  by  reason  of  its  great 
plaintiff's  younger  brother.  Judgment  diameter,  excessive  weight,  and  short 
reversed.  length,  was,  when  so  lying,  topheavy, 
Child  killed  while  playing  with  piping  and  easily  turned  from  its  side  to  its 
4m  unguarded  lot.  —  In  Koppledom  v.  end,  and  that  the  piping  so  exposed 
Colorado  Cement. Pipe  Co.  (Colo%%  was  a  temptation  to  children  who  had 
May,  igo/J,  64  Pac.  Rep.  1047,  it  was  not  arrived  at  years  of  discretion  and 
held  that  the  complaint,  in  an  action  judgment  to  play  therewith,  and  that 
for  damages  for  death  of  a  child  while  children  did  frequently  play  with  it, 
playing  on  dangerous  premises,  stated  and  that  it  was,  by  reason  of  the  facts 
a  cause  of  action  on  the  following  facts  stated,  a  dangerous  instrument,  all  of 
as  stated  by  Wilson,  P.  J. :  *'  This  suit  which  the  defendant  well  knew;  that 
was  brought  to  recover  damages  on  ac  upon  the  date  of  the  accident  in  ques- 
count  of  the  death  of  a  minor  child  of  tion,  while  the  child  of  plaintiffs,  in 
the  plaintiffs,  alleged  to  have  been  company  with  eight  or  ten  others,  all 
caused  through  the  negligence  of  the  residing  in  the  immediate  neighbor- 
defendant  company.  A  demurrer  was  hood,  and  all  too  young  to  realize  the 
interposed  to  the  complaint  on  the  danger  that  they  incurred,  was  playing 
ground  that  it  failed  to  state  facts  suffi-  with  this  short  and  heavy  piece  of  pip* 
cient  to  constitute  a  cause  of  action;  ing,  the  son  of  plaintiffs  being  inside 
and,  this  being  sustained,  the  plaintiffs  of  the  piping  and  being  rolled  over  the 
stood  upon  their  com  plaint,  and  brought  surface  by  the  other  children,  the  pip- 
the  case  here  for  review.  The  com-  ing  suddenly  fell  from  its  side  to  its 
plaint  substantially  alleges  that  the  de-  end,  catching  his  body  underneath, 
fendant,  in  the  prosecution  of  its  busi-  and  inflicting  injuries  which  caused 
ness  as  a  manufacturer  of  cement  pipe,  almost  immediate  death.  The  defend- 
was  possessed  of  certain  lots  or  parcels  ant  making  no  appearance,  we  have 
of  land  in  a  thickly-populated  portion  not  been  favored  by  its  counsel  with 
of  the  city  of  Denver,  and  upon  a  por-  their  views  as  to  the  particular  defects 
tion  thereof  had  stored  a  large  quantity  in  the  complaint  which,  in  our  opinion, 
of  cement  piping;  that  said  parcel  of  render  it  insufficient.  Whether  they 
land  adjoined  the  public  streets,  and  claim  it  to  have  appeared  upon  the  face 
there  was  no  fence  or  guard  dividing  of  the  complaint  that  the  plaintiffs  did 
the  same  therefrom,  and  that  the  same,  not  have  a  cause  of  action,  or  that  it 
and  the  piping  stored  thereon,  was  in  failed  to  stale  some  matter  necessary 
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feet  deep,  and  containing  about  four  or  five  feet  of  muddy  water,  con- 
cealing its  depth,  was  left  uncovered,  and  guarded  only  by  piling 
placed  around  it,  some  eighteen  inches  in  height.  Upon  the  sides  of 
the  excavation,  and  two  feet  from  the  surface,  there  was  a  ledge  or 
sill,  five  by  ten  inches.  There  was  a  ladder  and  a  long-handled  pump 
left  in  the  excavation,  the  ladder  extending  to  the  top.  Near  by 
there  was  a  tram  road  upon  which  there  was  a  small  flat  car,  used 
for  hauling  away  dirt  taken  from  the  hole.  Eight  and  a  half  feet 
from  the  edge  of  the  excavation,  and  along  the  outer  line  of  the 
defendant's  right  of  way,  there  ran  a  footpath,  much  traveled  by 
the  public.  Some  twenty-eight  feet  from  the  excavation  there  was 
a  canal,  along  the  banks  of  which  there  were  berries  and  flowers, 
which  children  were  accustomed  to  gather.  There  were  no  flowers 
nor  berries  immediately  about  the  excavation.  It  did  not  appear 
that  the  officers  of  the  defendant  company  knew  that  children  fre- 
quented the  locality.  The  foreman  of  the  "  gang,"  while  making 
the  excavation,  saw  children  gathering  flowers  and  berries  along  the 

10  have  been  stated  in  order  to  have  care  to  avoid  danger,  demand;  and 
constituted  a  cause  of  action,  we  are  the  failure  to  keep  same  in  such  safe 
not  advised.  We  have  made  as  condition  is  negligence,  and  renders 
thorough  an  examination  of  the  com-  the  owner  liable  to  damages  for  per- 
plaint  as  we  could  without  the  critical  sonal  injuries  resulting  from  such  con- 
assistance  of  counsel,  and,  in  our  dition,  in  case  fhe  injured  parties  are 
opinion,  it  does  state  a  cause  of  action,  not  guilty  of  contributory  negligence." 
and  was  not  subject  to  demurrer  on  The  action  was  "  to  recover  damages 
the  general  ground  of  its  insufficiency,  for  personal  injuries  to  Ardella  Horn, 
That  the  plaintiffs  would  have  a  right  wife  of  Jake  Horn,  by  walking  into  a 
to  recover  if  the  allegations  of  the  com-  ditch  owned  by  the  Canal  company, 
plaint  be  accepted  as  true,  or  should  be  running  through  the  city  of  Boise  for  a 
sustained  upon  trial,  is,  we  think,  with-  large  portion  of  the  way  along  the 
out  question.  The  case  comes  clearly  north  side  of  Grove  street,  in  said  city, 
within  the  principles  laid  down  by  the  but  upon  the  highway.  The  accident 
United  States  Supreme  Court  in  the  occurred  between  Eighth  and  Ninth 
Turntable  Case,  which  has  been  unlver-  streets.  The  respondents  [plaintiffs 
sally  accepted  as  authority.  Railroad  below]  were  traveling  along  said  high- 
Co.  v.  Stout,  17  Wall.  657,  21  L.  Ed.  way,  returning  in  a  cab  from  the  depot 
745-"  *  *  *  Judgment  for  defend-  to  the  Overland  hotel,  where  they  were 
ant  reversed.  stopping.  After  leaving  Ninth  street, 
Pedestrian  falling  into  ditch.  —  In  going  easterly  towards  Eighth  street, 
Horn  9.  Boise  City  Canal  Co.,  (Idaho,  on  Grove,  one  of  the  cab  horses  fell; 
May,  iqoiJ,  65  Pac.  Rep.  145,  it  was  whereupon  the  driver  requested  the  re- 
held  (per  syllabus  by  the  court),  that  spondent  Mrs.  Horn  to  step  out  of  the 
"  the  owner  of  a  ditch,  which  is  upon  cab  for  fear  of  an  accident,  as  the 
a  public  street  in  a  city,  is  under  obli-  horse  might,  in  its  struggles  to  get  up. 
gation  to  keep  It  in  such  condition  as  cause  the  cab  to  lurch,  and  thus  injure 
the  safety  of  persons  traveling  upon  said  respondent.  The  evidence  shows 
the  street,  and  exercising  reasonable  that  respondent  inquired  as  to  where 
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banks  of  the  canal  and  observing  the  progress  of  the  work,  but  of 
this  he  never  informed  the  officers  of  the  company.  No  one  lived 
nearer  to  the  excavation  than  ioo  yards  away.  The  public  street 
was  about  ioo  yards  distant  therefrom.  Plaintiff's  two  sons,  one 
nine  and  the  other  five  and  one-half  years  old,  went,  with  two  other 
boys,  the  elder  of  whom  was  eleven  years  of  age,  to  the  excavation 
to  play  with  frogs,  and  while  the  younger  son  of  plaintiff  was  stand- 
ing on  the  ledge,  inside  the  hole,  engaged  in  such  childish  sport,  he 
fell  into  the  water,  and  was  drowned.  All  of  these  boys  had  been 
playing  with  the  frogs  in  the  excavation  for  several  days  prior  u> 
the  accident,  but  there  was  no  evidence  that  any  of  the  company's 
officials  had  knowledge  of  this  fact.  A  day  or  two  before  the  acci- 
dent a  man  passing  by  warned  these  boys  to  get  away  from  the 
excavation  or  they  would  get  hurt.  In  going  to  this  place  the  boys 
did  not  use  the  footpath.  Neither  plaintiff  nor  his  wife  knew  of  the 
existence  of  the  excavation. 

Under  the  facts  stated,   was  the  defendant  company  liable  in 

the  sidewalk  could  be  found,  to  which  for  any  length  of  time,  and  no  actual 

her  husband,  respondent  Jake  Horn,  damage,  by  way  of  expense  for  medical 

replied,  '  Over  there.'     There  were  a  service,  was  proven  at  (he  trial.     The 

number  of  arc  lights  along  the  street,  amount  of  damages  demanded  is  $6oo, 

and  the  ground  upon  this  occasion  was  for  which  amount  the  jury  brought  in 

covered   with  snow.     The  respondent  a  verdict  in  favor  of  the  respondents." 

Ardella  Horn  started  to  the  north  side  Judgment  affirmed. 
of  the  street,  in  order  to  get  upon  the         Boy  drowned  while  skating  in  clay  hole 

sidewalk.     In  approaching  the  ditch  it  —  Contributory   negligence — Owner    of 

appeared  dark,  snow  being  on  either  land  not  liable  —  In  Heiman  v.  Kinnarx, 

side,and  said  respondent  naturally  con-  Adm'r,  (IIL%  April,  zgo/J,  60  N.   E. 

eluded  that  the  ditch  was  the  sidewalk,  Rep.  215,  it  was  held  that  a  boy,  about 

and  stepped  into  it;  the  water  being  fourteen  years  old,  who  was  drowned 

filled  with  slush  ice,  running  rapidly,  while  skating  on  a  pond,  ice  having 

and   about  two  feet  eight  inches  in  formed  on  a  clayhole,  was  guilty  of 

depth.    Said  respondent  lost  her  foot-  contributory     negligence,    he    having 

ing,  sank  once  or  twice,  and  attracted  knowledge  of  the  danger,  having  lived 

her  husband  by  her  screams,  who  res-  for  some  time  in  the  vicinity  of  the 

cued  her  from  the  ditch.     Respondent  clay  hole,  and  having  on  the  occasion 

was  naturally  chilled  by  her  contact  of  the  accident  in  question,  gone  u> 

with  said  ice  water,  and  suffered  con-  test  the  strength  of  the  ice,  sliding  out 

siderably  from  nervousness  during  that  to  a  point  on  the  ice  where  he  knew 

night,  and  for  some  time  afterwards  the  water  was  over  his  head,  and  his- 

su  fife  red   more  or  less  physical    pain  administrator  was  not  entitled  to  re- 

from  her  ankle  being  sprained  and  one  cover  from   the    owner  of    the  land, 

of  her  wrists  injured  in  her  fall.    The  Judgment  in  favor  of  plaintiff  in  the 

evidence    does    not    show    that    said  Superior  Court  of  Cook  county  affirmed 

respondent  lost  any  time,  or  was  so  dis-  by  the   Appellate  Court  (92  111.  App.> 

abled  as  to  be  disqualified  from  per-  232),  reversed, 
forming  her  ordinary  domestic  duties 
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damages  to  the  plaintiff  for  the  death  of  his  child  ?    This  question 
turns  upon  another;  that  is,  whether  or  not  the  company  owed  the 
child  any  legal  duty  which  it  neglected  to  perform,  for  there  can  be 
no  actionable  negligence  without  the  breach  of  a  legal  duty.     The 
rule  is  too  well  settled  to  need  the  citation  of  authority  that  a  land- 
owner is  under  no  duty  to  have  his  land  in  safe  condition  for  an 
adult  trespasser  to  enter  thereon.     Such  trespasser  has  ordinarily 
no  remedy  for  an  injury  happening  to  him  by  reason  of  the  condi- 
tion of  the  property  upon  which  he  intrudes.     He  takes  the  risk  of 
the  condition  of  the  premises.     Nor  is  the  owner  bound  to  warn  him 
of  non-apparent  dangers,  provided  they  were  not  prepared  with 
intent  to  harm  trespassers.     Is  there  any  difference  in  the  case  of  a 
child  entering  upon  premises  without  the  permission  of  the  owner? 
There  is  an  irreconcilable  conflict  of  authority,  in  this  country  at 
least,  upon  the  question,  and  it  is  not  easily  determined  which  way 
the  weight  of   authority  inclines.     There  are  many  decisions  by 
courts  of  great  respectability  to  the  effect  that  "  when  a  child  of 
tender  years  commits  a  mere  technical  trespass,  and  is  injured  by 
agencies  that  to  an  adult  would  be  open  and  obvious  warnings  of 
danger,  but  not  so  to  a  child,  he  is  not  debarred  from  recovering, 
if  the   thing  instrumental   in   his  injury   were   left  exposed   and 
unguarded,  and  were  of  such  a  character  as  to  be  likely  to  attract 
children,  excite  their  curiosity,  and  lead  to  injury,  while  they  were 
pursuing  their  childish  instincts.     Such  dangerous  and  attractive 
instrumentalities  become  an  invitation  by  implication. "     7  Am.  & 
Eng.  En  eye.  of  Law  (2d  ed.),  pp.  403,  404.     On  the  other  hand,  there 
are  numerous  cases  wherein  courts  of  the  highest  respectability 
enunciate  the  doctrine  that  an  owner  or  occupier  of  land  is  ordinarily 
under  no  obligation  to  a  trespasser  so  far  as  concerns  the  condition 
of  his  premises,  and  the  fact  that  the  trespasser  is  an  infant  of  ten- 
der years  affords  no  reason  for  modifying  this  rule,  and  charging 
the  owner  or  occupier  of  land  with  a  duty  which  does  not  otherwise 
exist;  and,  if  for  more  beneficial  user  he  creates  upon  his  premises 
an  instrumentality  which  happens  to  be  attractive  to  children,  he 
does  not  thereby  extend  to  them  an  implied  invitation  to  enter 
thereon.     The  tendency  of  the  more  recent  decisions  seems  to  be  in 
favor  of  the  doctrine  last  mentioned,  and  we  are  of  opinion  that, 
upon  principle,  it  is  the  stronger  side  of  the  question.     The  principle 
involved  has  been  so  frequently  and  elaborately  discussed  by  learned 
jurists  that  it  is  unnecessary  to  do  more  than  refer  to  some   of 
the  decisions  which  are  particularly  applicable  to  the  case  which  we 
have  under  consideration.     Before  doing  so,  however,  we  take  the 
liberty  of  making  a  somewhat  extended  quotation  from  a  monograph 


14  American  Negligence  Reports. 

in  ii  Harvard  Law  Review,  pp.  349-373,  434-448,  by  the  Hon.  Jere- 
miah Smith,  formeriy  one  of  the  justices  of  the  Supreme  Court  of 
New  Hampshire,  wherein  the  subject  "  Liability  of  Landowners  to 
Children  Entering  Without  Permission,"  is  very  learnedly  and 
exhaustively  treated.  In  maintaining  the  proposition  that  the  land- 
owner is  under  no  duty,  so  far  as  concerns  the  condition  of  his 
premises,  to  intruding  children,  that  eminent  jurist  says:  "Assum- 
ing, then,  that  the  law  is  not  only  settled,  but  is  also  consistent,  in 
holding  that  the  owner  of  land  is  not  liable  for  the  condition  of  his 
premises  to  an  adult  who  enters  without  permission,  the  next  inquiry 
is,  what  difference  is  there  between  the  case  of  the  adult  intruder 
and  the  child  intruder?  Are  there  considerations  which  do  not  exist 
in  the  case  of  an  adult,  and  which,  when  put  into  the  scale,  ought 
to  turn  the  balance  in  favor  of  the  child?  The  two  prominent  argu- 
ments are:  1,  that  the  child  is  innocent;  2,  that  the  child  is  incapable 
of  protecting  itself.  What  force  is  to  be  allowed  to  these  consider- 
ations, and  do  they,  when  estimated  at  their  true  value,  outweigh 
the  reasons  against  imposing  liability  upon  the  landowner?  *  *  * 
Of  course,  the  innocence  of  a  plaintiff  does  not,  per  se,  establish  the 
fault  of  a  defendant.  The  landowner  cannot  be  liable  unless  he 
owed  to  the  child  a  duty  which  he  has  neglected.  Should  the  law, 
in  view  of  the  innocence  of  the  child,  impose  on  the  landowner  the 
duty  here  in  controversy?  No  doubt  there  are  cases  where  a  defend- 
ant is  rightly  held  liable  to  a  child  plaintiff  when  he  would  not  be 
liable  to  an  adult  plaintiff  under  similar  circumstances.  Where  it  is 
admitted  that  a  duty  exists  to  use  care  to  avoid  harm  to  both  chil- 
dren and  adults  (e.  g.y  in  the  use  of  the  public  highway),  then,  in 
point  of  fact,  more  care  may  be  required  towards  a  child  than 
towards  an  adult.  In  view  of  the  child's  helplessness  and  uncon- 
sciousness of  danger,  more  care  may,  as  matter  of  fact,  be  required 
under  the  unvarying  legal  rule  of  '  due  care  under  the  circum- 
stances/ just  as  more  care,  in  fact  though  not  in  law,  may  be 
required  to  avoid  colliding  with  an  obviously  lame  or  blind  adult 
than  with  a  vigorous  man  in  full  possession  of  all  his  faculties.  But. 
all  this  is  true  only  where  it  is  admitted  or  proved  that  a  duty  exists. 
*  In  considering  the  question  as  to  whether  a  duty  exists,  there  is. 
no  distinction  between  the  case  where  an  infant  is  injured  and  one 
where  the  injury  is  to  an  adult,  though  where  the  duty  is  imposed 
the  law  may  exact  more  vigilance  in  its  discharge  as  to  the  former.' 
[Citing  Denman,  J.,  in  Dobbins  v.  Railroad  Co.  (Tex.  Sup.),  41  S. 
W.  Rep.  62,  38  L.  R.  A.  573.]  So,  if  it  be  conceded  that  the 
defendant  was  negligent,  and  that  his  negligence  constituted  part 
of  the  plaintiff's  damage,  then  the  incapacity  or  immaturity  of  a 
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child  plaintiff  may  turnish  a  good  answer  to  the  defense  of  contrib- 
utory negligence.  Conduct  of  the  plaintiff,  which  would  have  been 
negligent  in  an  adult,  may  not  be  held  negligent  in  a  child.  But 
the  fact  that  the  child  plaintiff  was  not  '  capable  of  contributory 
negligence  '  does  not  necessarily  establish  that  the  adult  defendant 
was  negligent.  It  does  not  per  sc  prove  that  the  defendant  owed 
to  the  plaintiff  a  duty,  or  that  he  failed  to  perform  a  duty.  '  If 
there  was  no  breach  of  duty,  then  there  was  no  wrong,  irrespective 
of  the  boy's  capacity  to  know  that  what  he  was  doing  was  danger- 
ous/ [Citing  Lurton,  JM  in  Felton  v.  Aubrey,  7  Am.  Neg.  Cas. 
405,  20  C.  C.  A.  436,  74  Fed.  Rep.  353.]  'The  fact  that  injury  has 
resulted,  and  to  a  child  himself  incapable  of  negligence,  will  not 
import  the  negligence  of  the  defendant,  which  is  the  sole  ground  of 
liability.'  [Citing  1  Bevin,  Neg.  (2d  ed.)  183;  Culbertson  v.  Rail- 
road Co.,  48  La.  Ann.  1380,  20  So.  Rep.  902;  Emerson  v.  Peteler, 
35  Minn.  481,  29  N.  W.  Rep.  311;  Catlett  v.  Railway  Co.,  57  Ark. 
461,  21  S.  W.  Rep.  1062.]  Obviously,  cases  of  the  two  foregoing 
classes  do  not  furnish  arguments  from  analogy  in  favor  of  creating 
a  duty  towards  children  in  situations  where  no  duty  at  all  would 
exist  towards  adults.  Why  should  innocent  children  have  greater 
rights  than  innocent  adults,  in  respect  to  damage  resulting  from  the 
nature  of  the  premises  upon  which  they  enter  without  permission? 
Remedy  against  the  landowner  for  harm  happening  from  the  con- 
dition of  the  premises  is  denied  to  adults  who  are  entirely  free  from 
intent  to  violate  rights,  and  whose  presence  upon  the  land  is  due 
to  pardonable  mistake  or  to  irresistible  external  force.  The  test 
is  not  whether  their  motives  were  innocent,  or  even  laudable,  or 
whether  their  conduct  was  careful,  but  whether  they  entered  with- 
out the  owner's  permission.  If  so,  they  cannot  claim  that  the 
owner  was  under  a  duty  to  make  things  safe  for  their  access,  or  to 
give  warning  of  nonapparent  danger.  [Citing  Morgan  v.  City  of 
Hallowell,  57  Me.  375 ;  Gramlich  0.  Wurst,  86  Pa.  St.  74.]  It  may  pos- 
sibly be  suggested  that  an  adult  trespasser  is  barred  upon  grounds 
inapplicable  to  a  childish  intruder.  It  may  be  urged  that  the  adult 
is  barred  by  his  own  wrong,  both  (1)  because  he  must  always  be 
regarded  as  guilty  of  contributory  negligence;  and  (2)  because, 
even  if  not  negligent,  he  is  a  tort  feasor  in  the  technical  sense, 
whereas  a  young  child  may  be  incapable  of  negligence,  and  ought 
not  to  be  regarded  as  even  technically  a  tort  feasor.  But  this  argu- 
ment entirely  misconceives  the  true  reason  why  an  adult  trespasser 
fails  to  recover  in  the  case  supposed.  The  decision  turns,  not  upon 
the  presence  of  fault  in  the  plaintiff,  but  upon  the  absence  of  fault 
in  the  defendant.     The  plaintiff's  action  is  defeated,  not  because 
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his  own  wrong  bars  a  recovery  against  the  landowner  who  has  neg- 
lected to  perform  a  duty  owing  to  him,  but  because  he  has  not  suc- 
ceeded in  establishing  the  primary  proposition  that  the  landowner 
owed  to  him  the  duty  in  question.  His  trespass  is  not  necessarily 
and  always  a  negligent  act,  and  hence  does  not  invariably  bar  him 
on  the  ground  of  contributory  negligence.  {Citing  i  Shear.  &  R. 
Neg.  (4th  ed.),  sees.  97,  98.]  Nor  does  his  tort,  even  when  he  is  a 
conscious  and  morally  excusable  trespasser,  prevent  his  recovering 
against  the  landowner  for  negligently  bringing  force  to  bear  upon 
him  by  a  positive  act  done  after  his  entry,  *'.  *.,  by  what  Clark  &  L. 
Torts  (2d  ed.),  14,  call  (  a  negligent  act  of  commission.'  But  when 
an  adult,  who  entered,  without  permission,  seeks  to  recover  against 
the  landowner  for  harm  happening  from  the  condition  of  the  prem- 
ises, he  fails,  even  though  he  were  morally  blameless.  He  may  be 
a  technical  tort  feasor,  but  recovery  is  not  denied  to  him  by  way  of 
punishment  for  his  own  '  wrong.'  He  fails  because  the  landowner 
owed  him  no  duty  to  have  the  premises  in  safe  condition  for  his 
entry.  [Citing  Shear.  &  R.  Neg.  supra.]  Why  should  the  moral 
innocence  of  a  childish  intruder  raise  a  duty  on  the  part  of  the  land- 
owner which  is  not  created  by  the  moral  innocence  of  an  adult 
intruder?  The  youthful  innocence  of  the  child  does  not  make 
restrictions  on  the  right  of  user  less  damaging  to  the  owner,  or 
make  the  alleged  duty  of  preventing  entrance  of  an  intruder,  or  of 
protecting  him  from  harm  after  entry,  less  burdensome  than  in  the 
case  of  an  adult.  *  *  *  The  child,  it  is  said,  is  incapable  of 
protecting  itself,  and  hence  it  is  eloquently  contended  that  the  law 
must  impose  the  duty  of  protection  upon  landowners.  The  appar- 
ent assumption  is  that  all  the  children  in  the  world  are  mere  waifs 
and  strays,  and  that  the  duty  of  caring  for  them  must  be  imposed 
upon  the  landowners  because  the  law  can  find  no  one  else  to  bear 
the  burden.  {Citing  the  language  of  Mr.  Justice  Agnew  in  Hydraulic 
Works  Co.  v .  Orr,  83  Pa.  St.  336.]  The  fact  is  that  the  vast  majority 
of  children  have  protectors  appointed  alike  by  nature  and  by  law, 
viz.,  their  parents,  who  have  legal  power  to  control  their  actions, 
and  whose  moral  duty  to  keep  their  children  from  entering  upon 
dangerous  premises  is  generally  regarded  as  at  least  equal  to  the 
moral  obligation  of  the  landowner  to  fence  them  out.  If  the  child, 
upon  entering  the  premises,  is  hurt  by  the  '  active  negligence '  of 
the  owner  in  bringing  force  to  bear  upon  him,  it  may  well  be  that 
the  negligence  of  the  parent  in  failing  to  restrain  the  child's  entrance 
does  not  bar  the  child's  recovery  for  the  force  thus  brought  to  bear 
upon  him  after  his  entrance.  But  it  is  going  far  beyond  this  to  say 
that  the  child  can  recover  for  harm  sustained  by  him  through  the 
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condition  of  the  premises  without  the  immediate  intervention  of  any 
human  agency  save  his  own.  [Citing  Felton  v.  Aubrey,  supra.\ 
When  a  child  wakes  up  in  the  morning  in  his  father's  house,  the 
duty  of  providing  a  safe  playground  for  him  during  the  day  rests 
upon  his  parents.  Is  this  duty  shifted  from  the  parent  to  private 
landowners  because  the  child  chances  to  escape  from  the  parent's 
care?  [Citing  Clark  v.  City  of  Manchester,  62  N.  H.  577;  Railroad 
Co.  v.  Dobbins  (Tex.  Civ.  App.)  40  S.  W.  Rep.  861.]  If  those  who 
brought  the  child  into  the  world  are  unable,  by  reason  of  poverty, 
to  provide  him  a  playground,  this  may  afford  an  argument  for  the 
passage  of  a  statute  imposing  that  duty  upon  the  municipality,  in 
which  case  each  landowner  would  have  to  contribute  his  proportion 
of  the  expense.  But  this  is  quite  another  thing  from  assessing  upon 
a  single  unfortunate  landowner  the  entire  damages  arising  from  the 
want  of  such  a  playground.  [Citing  Ross  v.  Keith,  16  Sc.  Sess. 
Cas.  (4th  ser.),  p.  89. ]" 

An  early  case,  and  one  often  referred  to,  is  that  of  Hargreaves  v. 
Deacon,  25  Mich.  1.  There  the  plaintiff,  as  administrator,  sought 
to  recover  damages  for  the  death  of  his  son,  a  child  of  tender  years, 
who  was  killed  by  falling  into  a  cistern  which  had  been  left  uncov- 
ered on  premises  not  immediately  adjoining  the  highway.  It  was 
held:  "  Owners  of  private  property  are  not  responsible  for  injuries 
caused  by  leaving  a  dangerous  place  unguarded,  where  the  person 
injured  was  not  on  the  premises  by  permission,  or  on  business,  or 
other  lawful  occasion,  and  had  no  right  to  be  there."  Mr.  Justice 
Campbell,  in  delivering  the  opinion  of  the  court,  says:  "  Cases  are 
quite  numerous  in  which  the  same  questions  have  arisen  which  arise 
in  this  case,  and  we  have  found  none  which  hold  that  an  accident 
from  negligence,  on  private  premises,  can  be  made  the  ground  of 
damages,  unless  the  party  injured  has  been  induced  to  come  by  per- 
sonal invitation,  or  by  employment  which  brings  him  there,  or  by 
resorting  there  as  to  a  place  of  business  or  of  general  resort,  held 
out  as  open  to  customers  or  others  whose  lawful  occasions  may  lead 
them  to  visit  there.  We  have  found  no  support  for  any  rule  which 
would  protect  those  who  go  where  they  are  not  invited,  but  merely 
with  express  or  tacit  permission,  from  curiosity  or  motives  of  private 
convenience,  in  no  way  connected  with  business  or  other  relations 
with  the  occupant."  In  Overholt  v.  Vieths,  93  Mo.  422,  6  S.  W. 
Rep.  74,  the  eight-year-old  son  of  the  plaintiff  was  drowned  in  a 
pond  of  water,  not  bordering  on  the  highway,  which  had  been 
formed  in  consequence  of  rock  having  been  quarried  on  a  lot  owned 
by  the  defendant.     It  was  ruled  that  the  owner  of  the  quarry  was 

under  no  obligation  to  build  a  fence  around  it  to  keep  trespassers 
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away  nor  liable  to  injury  to  them  occasioned  by  the  absence  of  suck 
a  fence.  In  Klix  v.  Nieman,  68  Wis.  271,  32  N.  W.  Rep.  223,  the 
declaration  alleged  that  the  defendant  was  the  owner  and  in  pos- 
session of  a  vacant  and  uninclosed  lot  in  a  thickly  settled  part  of 
the  city  of  Milwaukee,  to  which  the  public  had  free  and  unobstructed 
access;  that  for  a  long  time  there  had  existed  upon  the  lot  a  deep 
and  dangerous  hole  or  excavation,  partially  filled  with  water,  making 
a  pond,  which  covered  about  the  entire  surface  of  the  lot;  that  the 
water  of  the  pond  was  roily,  so  that  its  depth  could  not  be  ascer- 
tained except  by  measurement,  but  that  in  places  it  was  nine  feet 
deep,  so  that  the  pond  was  dangerous  to  the  lives  of  children  who 
might  be  attracted  thereto,  for  amusement  or  otherwise;  that  the 
defendant,  well  knowing  that  the  pond  was  dangerous  to  the  lives 
of  children  residing  in  the  vicinity  of  the  same,  wrongfully,  negli- 
gently, and  carelessly  permitted  it  to  remain  unguarded  by  a  fence 
or  barricade;  and  that  plaintiff's  son,  a  lad  nine  years  of  age, 
"  while  playing  upon  and  about  said  pond  of  water,  being  induced 
thereto  by  reason  of  the  unguarded  and  unprotected  condition  of 
said  hole  as  aforesaid,  fell  and  was  precipitated  into  the  same,  and 
was  drowned."  A  demurrer  to  the  declaration  was  sustained  in  the 
trial  court,  which  ruling,  on  appeal,  was  affirmed  by  the  Supreme 
Court.  Mr.  Chief  Justice  Cole,  speaking  for  the  court,  said:  "  The 
single  question  presented  is,  was  it  the  duty  of  the  defendant  to 
fence  or  guard  this  hole  or  excavation  on  his  lot  (which  it  does  not 
appear  he  made,  or  caused  to  be  made),  when  surface  water  col- 
lected, in  order  to  secure  the  safety  of  strangers,  young  or  old,  who- 
might  go  upon  or  about  the  pond  for  play  or  curiosity?  If  the 
defendant  was  bound  to  so  fence  or  guard  the  pond,  upon  what 
principle  or  ground  does  this  obligation  rest?  There  can  be  no 
liability,  unless  it  was  his  duty  to  fence  the  pond.  It  surely  is  not 
the  duty  of  an  owner  to  guard  or  fence  every  dangerous  hole  or 
pond  or  stream  of  water  on  his  premises,  for  the  protection  of  per- 
sons going  upon  his  land  who  had  no  right  to  go  there.  No  such 
rule  of  law  is  laid  down  in  the  books,  and  it  would  be  most  unreason- 
able to  so  hold  "  — citing  1  Thomp.  Neg.  361. 

The  facts  in  the  case  of  Gillespie  v.  McGowan,  100  Pa.  St.  144,  45 
Am.  Rep.  365,  are  quite  similar  to  those  in  the  case  under  consid- 
eration There  the  defendants  "  were  the  owners  of  a  lot  of  ground 
in  the  outskirts  of  Philadelphia,  upon  which  there  was,  and  had  for 
some  time  been,  a  deep  well.  The  nearest  paved  highway  ran  300- 
feet  from  the  well,  and  the  nearest  road  about  eighty  feet.  There 
were  houses  about  300  feet  off,  but  the  built-up  part  of  the  city  was. 
nearly  half  a  mile  distant.     Whether  any  paths  led  near  the  welL 
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was  disputed.  The  well  was  uncovered,  and  was  not  hidden  by 
bushes  or  shrubbery.  It  was  not  fenced  around,  nor  was  the  lot  in 
which  it  lay.  The  lot  was  a  common  place  of  resort  Jfor  children 
'  and  adults.  A  boy  of  a  little  less  than  eight  years  of  age  was  found 
drowned  in  the  above  well,  his  hat  being  found  on  the  side,  together 
with  a  few  small  fishes.  In  a  suit  by  the  boy's  father  against  [the 
defendants]  to  recover  damages  for  his  death,  held,  that  the  boy 
was  a  trespasser,  and  that  [the  defendants]  had  not  been  guilty  of 
any  such  negligence  as  would  render  them  liable  for  his  death."  In 
delivering  the  opinion  of  the  court,  Mr.  Justice  Paxson  said:  "  Nor 
do  we  assent  to  the  broad  proposition  that  '  the  owner  of  premises 
in  the  neighborhood  of  a  populous  city,  and  opening  on  a  public 
highway,  must  so  use  them  as  to  protect  those  who  stray  upon  them 
and  are  accidentally  injured.'  This  doctrine  rests  chiefly  upon  the 
case  above  referred  to  (Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332), 
which  was  not  intended  to  decide  any  such  principle,  and  is  in 
direct  conflict  with  the  recent  well-considered  case  of  Gramlich  v. 
Wurst,  86  Pa.  St.  74,  27  Am.  Rep.  684,  in  which  it  was  held  that '  where 
the  owner  of  land,  in  the  exercise  of  lawful  dominion  oyer  it,  makes 
an  excavation  thereon  which  is  such  a  distance  from  the  public  high* 
way  that  a  person  falling  into  it  would  be  a  trespasser  upon  the  land 
before  reaching  it,  the  owner  is  not  liable  for  an  injury  thus  sus- 
tained.' *  *  *  We  are  unable  to  see  anything  in  this  case  to 
charge  the  defendants  with  negligence  in  not  inclosing  their  lot  or 
guarding  the  well.  There  was  no  concealed  trap  or  dead  fall,  as  in 
Hydraulic  Works  Co.  v.  Orr.  The  well  was  open  and  visible  to  the 
eye.  No  one  was  likely  to  walk  into  it  by  day,  and  this  accident 
did  not  occur  at  night.  A  boy  playing  upon  its  edge  might  fall  in, 
just  as  he  might  in  any  pond  or  stream  of  water.  In  this  respect 
the  well  was  no  more  dangerous  than  the  river  front  on  both  sides 
of  the  city,  where  boys  of  all  ages  congregate  in  large  numbers  for 
fishing  and  other  amusements.  Vacant  brick  yards  and  open  lots 
exist  on  all  sides  of  the  city.  There  are  streams  and  pools  of  water 
where  children  may  be  drowned,  there  are  inequalities  of  surface 
where  they  may  be  injured.  To  compel  the  owners  of  such  property 
either  to  inclose  it  or  fill  up  their  ponds  and  level  the  surface  so  that 
trespassers  may  not  be  injured  would  be  an  oppressive  rule.  The 
law  does  not  require  us  to  enforce  any  such  principle,  even  where 
the  trespassers  are  children.  We  all  know  that  boys  of  eight  years 
of  age  indulge  in  athletic  sports.  They  fish,  shoot,  swim,  and  climb 
trees.  All  these  amusements  are  attended  with  danger,  and  acci- 
dents frequently  occur.  It  is  part  of  a  boy's  nature  to  trespass, 
especially  where  there  is  tempting  fruit,  yet  I  never  heard  that  it 
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was  the  duty  of  the  owner  of  a  fruit  tree  to  cut  it  down  because  a 
boy  trespasser  may  possibly  fall  from  its  branches.  Yet  the  principle 
contended  for  by  the  plaintiff  would  bring  us  to  this  absurdity,  if 
carried  to  its  logical  conclusion.  Moreover,  it  would  charge  the  duty 
of  the  protection  of  children  upon  every  member  of  the  community 
except  their  parents."  ' 

In  Clark  v.  City  of  Manchester,  62  N.  H.  577,  the  city  of  Man- 
chester began  filling  a  reservoir,  but  left  a  portion  of  the  excavation, 
which  contained  water.  The  excavation  was  uninclosed.  The  plain- 
tiff's boy,  a  little  less  than  four  years  old,  and  living  with  his 
parents,  about  150  feet  from  the  reservoir,  having  followed,  with  a 
crowd  of  other  boys,  a  band  of  music  to  the  gate  of  a  play  or  ball- 
ground  near  by,  and  wandering  by  the  reservoir  excavation,  fell 
into  the  water  and  was  drowned.  On  the  facts  stated  it  was  held 
that  an  action  could  not  be  maintained  by  the  administrator  of  the 
child  against  the  city,  and  the  case  was  "  discharged."  Subse- 
quently, the  plaintiff  amended  his  declaration  by  alleging  "  that  the 
place  of  the  reservoir,  at  the  time  of  the  injury,  was  an  unguarded 
excavation,  pit,  and  trap,  near  to  the  public  street,  and  the  resi- 
dence of  a  large  number  of  people,  including  that  of  the  plaintiff, 
and  the  water  therein,  together  with  the  work  of  filling  the  excava- 
tion, was  calculated  to  and  did  allure  to  it  young  children;  that  the 
defendants  had  knowledge  of  the  situation,  and  these  facts  were  a 
license  and  invitation  to  the  plaintiff's  child  to  come  there;  and 
that,  neither  he  nor  his  parents  being  in  fault,  he  went  there,  fell 
into  the  pit,  and  was  drowned."  Mr.  Justice  Allen,  rendering  the 
opinion  of  the  court,  said:  "  If  the  facts  stated  in  this  court  were 
proved,  they  would  not  establish  the  defendant's  liability.  The 
excavation  for  a  reservoir  was  not  made  and  filled  with  water  for  a 
trap,  but  for  lawful  use  by  the  defendants  on  their  own  land.  The 
averment  of  license  and  invitation  to  the  child  to  go  there  is  one  of 
argument  by  inference  from  the  facts  stated,  and  the  tacts  positively 
averred  do  not  warrant  and  support  the  inference.  The  fact  that 
children  went  to  the  reservoir  pit  from  curiosity  or  for  pleasure, 
without  objection  of  the  defendants,  was  not  an  invitation  or 
license  to  go  there.  The  child  was  not  upon  the  land  by  invitation 
nor  under  circumstances  which  made  it  the  duty  of  the  defendants 
to  protect  him.  He  was  there  to  gratify  his  curiosity,  or  for  mere 
pleasure,  and  the  defendants  owed  him  no  special  duty.  It  was  not 
a  case  of  setting  a  trap  for  the  children,  nor  one  of  wantonly  and 
knowingly  leading  them  into  danger,  and  this  one  into  destruction. 
It  was  the  ordinary  use  of  a  landowner,  managing,  within  the  bounds 
of  his  own  land,  his  own  property,  in  his  own  way,  for  his  own  use 
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and  benefit;  and  though  in  doing  this  he  might  find  occasion  to 
construct  reservoirs,  provide  fish  ponds,  plant  and  cultivate  fruit 
trees,  erect  and  maintain  useful  structure,  instruments,  machinery, 
all  of  which  are  alluring,  attractive,  and  dangerous  to  children,  yet 
it  could  not  be  claimed  that  he  must  constantly  guard  these  things 
against  the  approach  of  persons  coming  without  license  or  invita- 
tion, or  suffer  in  damages  for  any  injury  they  might  receive.  The 
rule  that  the  owner  of  land  may  manage  it  in  his  own  way,  for  his 
own  benefit,  and  owes  no  duty  to  those  who  come  upon  it  for  no 
business  purpose,  but  without  license,  express  or  implied,  is  too 
well  established  to  need  further  comment,  or  to  warrant  a  departure 
from  it." 

In  Richards  v.  Connell,  45  Neb.  467,  63  N.  W.  Rep.  915,  the  alle- 
gations of  the  petition  were,  in  substance,  that  the  defendants  had 
for  a  long  time  negligently  permitted  the  surface  water  to  accumu- 
late on  certain  lots  which  they  owned  and  were  in  possession  of, 
thereby  creating  a  deep  and  dangerous  pond,  and  that  they  had 
failed  and  neglected  to  fence  such  lots,  or  to  erect  barriers  of  any 
kind,  to  prevent  children,  lawfully  in  the  vicinity  thereof,  from  fall- 
ing into  said  pond;  that  the  lots  were  situated  in  the  vicinity  of  one 
of  the  public  schools  of  the  city  of  Omaha,  and  that  the  pond  was 
not  only  dangerous  to  persons  passing  along  a  named  street  adja- 
cent thereto,  but  was  in  a  public  and  much-frequented  place,  and 
was  attractive  to  children  of  tender  age,  many  of  whom  were  accus- 
tomed to  play  about  and  upon  said  water;  that  on  a  given  day  the 
plaintiff's  intestate,  a  boy  ten  years  of  age,  yielding  to  the  natural 
impulse  of  childhood,  went  on  said  pond,  upon  a  section  of  a  wooden 
sidewalk  out  of  which  he  had  constructed  a  raft,  and  while  floating 
thereon  fell  into  the  pond  and  was  drowned.  A  demurrer  to  the 
petition  was  sustained,  upon  the  ground  that  it  failed  to  state  a 
cause  of  action  against  the  owners  of  the  land,  the  court  holding: 
"  The  owner  of  a  vacant  lot  upon  which  is  situated  a  pond  of  water 
or  dangerous  excavation  is  not  required  to  fence  it,  or  otherwise 
insure  the  safety  of  strangers,  old  or  young,  who  may  resort  to  said 
premises,  not  by  invitation,  express  or  implied,  but  for  the  purpose 
of  amusement  or  from  motives  of  curiosity.*' 

To  the  same  effect,  see  City  of  Omaha  p.  Bowman  (Neb.),  72  N. 
W.  Rep.  316,  where  a  boy  seven  years  old  was  drowned  by  falling 
off  a  raft  floating  on  a  pond,  which  had  been  made  by  the  city  in 
constructing  and  filling  up  a  certain  street. 

So,  in  Peters  v.  Bowman,  115  Cal.  345,  47  Pac.  Rep.  113,  598,  it 
was  held:  "  The  owner  of  a  vacant  lot  upon  which  a  pond  of  water 
has  accumulated,  by  reason  of  an  embankment  erected  by  the  city 
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in  the  grading  of  the  street,  preventing  the  flow  of  surface  water 
from  the  lot,  owes  no  duty  to  trespassers  to  keep  the  water  from 
accumulating  upon  the  premises,  nor  to  keep  the  lot  guarded  against 
trespasses  by  children,  and  is  not  liable  for  the  death  of  a  child 
from  drowning  while  trespassing  in  the  lot."  In  that  case  a  boy 
eleven  years  old  was  drowned  by  falling  into  the  pond  from  a  raft 
thereon. 

In  Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W.  Rep.  965,  "  where  a 
child  of  tender  years  was  taken  by  an  older  sister,  to  whose  care  it 
was  intrusted,  to  vacant  residence  lots  in  a  city,  for  recreation  and 
pleasure,  and  was  accidentally  knocked  down  and  killed  by  the  cav- 
ing in  of  an  embankment,  caused  by  excavations  for  sand,  and 
which  had  been  left  unfenced,  [it  was]  held  that  the  landowner  was 
not  liable  in  damages,  and  that  he  owed  no  duty  to  persons  coming 
upon  the  premises,  without  his  invitation,  to  protect  them  from 
danger  from  excavations  thereon. "  The  court  said:  "There  is 
nothing  to  take  the  case  out  of  the  general  rule  that  where  the 
owner  of  land,  in  the  exercise  of  his  lawful  dominion  over  it,  makes 
an  excavation  thereon,  so  far  from  the  street  that  a  person  coming 
onto  the  land  without  his  invitation,  and  falling  into  it,  would  be  a 
trespasser  before  reaching  it,  such  owner  is  not  liable  to  an  action 
for  the  injury  sustained.  *  *  *  The  maxim,  '  Sic  utcrc  tuo*  etc., 
has  no  application  to  such  a  case.  It  refers  to  acts  the  effects  of 
which  extend  beyond  the  limits  of  the  property,  and  to  neighbors 
who  do  not  interfere  with  it  or  enter  upon  it.  If  the  rule  were 
otherwise,  a  landowner  could  not  sink  a  well  or  dig  a  ditch  or  open 
a  stone  quarry  on  his  own  land,  except  at  the  risk  of  being  made 
liable  for  consequential  damages,  which  would  unreasonably  restrict 
its  enjoyment." 

It  was  held  in  Grindley  v.  McKechnie,  163  Mass.  494,  40  N.  E. 
Rep.  764,  that  "  an  owner  who  digs  a  deep  hole  on  his  unfenced 
land  about  twenty-five  feet  from  the  street,  which  fills  with  water, 
and  is  concealed  by  boards  and  shavings  floating  on  the  surface,  is 
not  liable  in  damages  for  the  death  of  a  child  five  years  old,  who, 
without  the  consent  of  the  owner,  goes  on  the  land,  and  is  drowned 
in  the  hole." 

Among  the  cases  relied  on  by  defendant  in  error  is  that  of  Fergu- 
son v.  Railway  Co.,  75  Ga.  637  (Id.,  77  Ga.  102),  wherein  this  court 
held:  "  Where  a  railroad  company  leaves  a  dangerous  machine,  such 
as  a  turntable,  unfastened  in  a  city,  on  a  lot  which  is  not  securely 
inclosed,  and  where  people  and  children  are  wont  to  visit  it  and 
pass  through  it,  this  is  negligence  on  the  part  of  such  company; 
and  where  an  infant  of  ten  or  twelve  years  of  age  resorted  to  the 
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turntable,  and  in  riding  upon  it  was  dangerously  and  seriously 
injured,  the  railroad  company  is  liable  for  damages  for  such  injuries 
to  the  infant."  The  rule  of  the  so-called  "  turntable  cases  "  has 
been  adopted  by  many  of  the  courts,  by  others  it  has  been  severely 
criticised,  and  by  some  wholly  repudiated.  Some  of  the  courts 
which  have  recognized  the  rule  have  limited  its  operation  strictly 
to  turntables  and  other  dangerous  and  attractive  machinery.  It 
has  been  repudiated  by  the  courts  of  last  resort  in  New  Hampshire, 
Tennessee,  Massachusetts,  New  York,  and  New  Jersey.  See  Frost 
v.  Railroad  Co.,  64  N.  H.  220,  9  Atl.  Rep.  790.  10  Am.  St.  Rep. 
396;  Bates  v.  Railway  Co.,  90  Tenn.  36,  15  S.  W.  Rep.  1069,  25  Am. 
St.  Rep.  665;  Daniels  v.  Railroad  Co.,  154  Mass.  349,  28  N.  £.  Rep. 
283;  Walsh  v.  Railroad  Co.,  145  N.  Y.  301,  39  N.  E.  Rep.  1068; 
Railroad  Co.  v.  Reich  (N.  J.  Err.  &  App.)  40  Atl.  Rep.  682.  Liability 
was  also  denied  in  Railroad  Co.  v.  Bell,  81  111.  76,  25  Am.  Rep.  269, 
on  account  of  "  the  isolated  position  "  of  the  turntable  in  question. 
The  rule  was  recognized  in  Keffe  v.  Railway  Co.,  21  Minn.  207,  18 
Am.  Rep.  393,  wherein  Mr.  Justice  Young  pronounced  perhaps  the 
ablest  opinion  ever  delivered  in  support  of  the  doctrine.  The  same 
court,  however,  in  Twist  v.  Railroad  Co.,  39  Minn.  164,  39  N.  W. 
Rep.  402,  12  Am.  St.  Rep.  626,  clearly  intimated  that  the  doctrine 
of  "  the  turntable  cases  "  ought  not  to  be  extended;  and  in  Stendal 
v.  Boyd,  67  Minn.  279,  1  Am.  Neg.  Rep.  94,  69  N.  W.  Rep.  899, 
said:  "We  did  not  mean  [by  what  was  said  in  Twist  v.  Railroad 
Co.]  that  we  would  not  apply  the  doctrine  to  any  but  turntable 
cases,  but  merely  that  we  would  not  extend  the  doctrine  to  cases 
which,  upon  their  facts,  did  not  come  strictly  and  fully  within  the 
principle  upon  which  those  cases  rest.  We  would  not  extend  it  to 
an  ordinary  case  of  a  landowner  merely  allowing  a  pool  of  water  or 
pond  to  stand  on  a  vacant  lot.  To  bring  a  case  of  such  a  pond 
within  the  principle  of  these  cases,  it  would  have  to  be  exceptional 
and  peculiar  in  its  circumstances."  And  in  Ratte  v.  Dawson,  supray 
and  Dehanitzv.  City  of  St.  Paul  (Minn.)  4  Am.  Neg.  Rep.  655,  76  N. 
W.  Rep.  48,  and  in  Haesley  v.  Railroad  Co.,  46  Minn.  233,  48  N.  W. 
Rep.  1023,  24  Am.  St.  Rep.  220,  the  principle  was  considerably  lim- 
ited in  its  application.  In  the  last-mentioned  case  the  court  held: 
"  A  railway  company,  maintaining  what  is  known  as  a  '  grav  ty  ' 
yard  or  side  track,  has  undoubtedly  performed  its  duty  as  to  a  tres- 
passing child  of  tender  years,  strictly  not  sui juris,  when  it  securely 
fastens,  by  means  of  the  ordinary  appliance  or  brake,  such  cars  as 
it  may  have  occasion  to  place  upon  the  grade  of  its  track."  la 
Koons  v.  Railroad  Co.,  65  Mo.  592,  the  doctrine  of  "  the  turntable 
cases  "  was  followed,  but  it  was  limited,  as  has  been  seen,  in  Overholt 
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v.  Vieths,  supra;  and  again  in  Barney  v.  Railroad  Co.,  126  Mo. 
372,  28  S.  W.  Rep.  1069,  where  the  court  held:  "  Railroad  cars  and 
similar  machinery  are  not  '  dangerous  machines,'  within  the  mean- 
ing of  the  rule  declaring  turntables  to  be  such;"  and  also  in  Witte 
v.  Stifel,  126  Mo.  295,  28  S.  W.  Rep.  891,  where  it  was  held:  "  The 
owner  of  a  building  in  process  of  construction  in  a  city  is  not  liable 
for  injuries  to  a  child  playing  thereat  without  his  knowledge,  and 
without  any  inducement  or  invitation,  implied  or  otherwise,  on  his 
part  to  the  child  to  go  upon  the  premises."  In  Railway  Co.  v. 
Fitzsimmons,  22  Kan.  686,  31  Am.  Rep.  203,  and  Railway  Co.  v. 
Dunden,  37  Kan.  1,  14  Pac.  Rep.  501,  the  doctrine  of  "  the  turn- 
table cases"  is  recognized;  but  in  Railroad  Co.  v.  Bockoven,  53 
Kan.  279,  36  Pac.  Rep.  322,  where  it  appeared  that  a  child  was  killed 
by  falling  off  a  defective  gate  of  a  railroad  company,  upon  which  it 
was  swinging,  the  court  said:  "We  are  not  willing  to  extend  the 
rule  declared  by  this  court  in  the  Fitzsimmons  and  Dunden  cases. 
In  some  of  the  courts  the  rule  in  those  cases  has  been  questioned, 
and  in  others  denied."  In  Evansich  v.  Railway  Co.,  57  Tex.  126, 
and  other  cases  decided  by  the  Supreme  Court  of  that  State,  the 
turntable  rule  has  been  followed;  but  in  Railroad  Co.  v.  Dobbins 
(Tex.  Civ.  App.),  40  S.  W.  Rep.  861,  affirmed  by  the  Supreme  Court 
of  Texas  (41  S.  W.  Rep.  62),  the  rule  is  sharply  criticised,  the  lat- 
ter court  holding:  "  The  common  law  does  not  impose  upon  the 
owner  of  property  the  duty  to  use  care  to  keep  his  premises  in  such 
condition  that  a  child  of  tender  years  going  thereon  may  not  be 
injured.  *  *  *  A  railroad  company  which  constructs  a  platform 
for  the  reception  of  freight  and  passengers,  and  a  path  of  plank  lead- 
ing thereto,  would  not  be  liable  to  any  one  who  fell  from  the  path 
into  an  excavation,  who  was  not  going  to  or  from  the  platform  on 
business  connected  with  the  company."  There  it  appeared  that 
plaintiff's  child,  less  than  three  years  old,  fell  into  such  excavation, 
and  was  recognized  also  in  Barrett?.  Southern  Pac.  Co.,  91  Cal.  296, 
27  Pac.  Rep.  666,  25  Am.  St.  Rep.  186;  but,  as  we  have  seen,  in 
Peters  v.  Bowman,  supra,  the  rule  was  not  extended  to  a  case  where 
a  child  trespassing  upon  an  unguarded  lot  fell  into  a  pond  thereon 
and  was  drowned.  The  rule  was  also  recognized  in  Railroad  Co.  v. 
Bailey,  n  Neb.  332,  9  N.  W.  Rep.  50;  but,  as  we  have  already  seen, 
in  Richards  v.  Connell,  45  Neb.  467,  63  N.  \V.  Rep.  915,  it  was  not 
applied  where  the  child  of  the  plaintiff  was  trespassing  upon  the  lot  v 
of  the  defendant,  and  was  drowned  by  falling  from  a  raft  on  a  pond 
thereon.  Adopting  what  we  believe  to  be  the  wise  course  of  these 
courts  in  limiting  the  doctrine  of  "  the  turntable  cases,"  we  hold 
that  the  case  of  Ferguson  v.  Railway  Co.,  supra,  is  not  authority 
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which  is  applicable  to  the  facts  of  the  case  under  consideration  (i). 
Our  conclusion  is  that  the  evidence  in  this  case  does  not  disclose 
the  breach  of  any  duty  lawfully  due  from  the  defendant  railway 
company  to  the  deceased  child,  and  consequently  did  not  warrant  a 
finding  that  his  death  was  occasioned  by  its  negligence.  Irrespec- 
tive, therefore,  of  other  questions  presented,  the  verdict  in  favor  of 
the  child's  father  was  without  evidence  to  support  it,  and  the  trial 
court  erred  in  not  setting  it  aside. 

As  supporting  the  rule  that  the  owner  or  occupier  of  land  owes  no 
duty  of  immunities  to  trespassing  children,  see  the  following  cases 
and  authorities  therein  cited:  Railroad  Co.  v.  Henigh,  23  Kan.  347, 
33  Am.  Rep.  167 ;  Green  v.  Linton  (City  Ct  Brooklyn),  27  N.  Y. 
Supp.  891;  Powers  v.  Creem  (Sup.)  48  N.  Y.  Supp.  21;  Newdoll  0. 
Young,  80  Hun,  364,  30  N.  Y.  Supp.  84;  McAlpin  v.  Powell,  70  N. 
Y.  126,  26  Am.  Rep.  555;  Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  30 
N.  E.  Rep.  987;  Murphy  v.  City  of  Brooklyn  (N.  Y.  App.),  23  N. 
E.  Rep.  887;  Severy  v.  Nickerson,  120  Mass.  306,  21  Am.  Rep.  514; 
McEachern  v.  Railroad  Co.,  150  Mass.  515,  23  N.  E.  Rep.  231 ;  Mc- 
Guinnesst/.  Butler,  159  Mass.  233,  34  N.  E.  Rep.  259;  Gay  v.  Rail- 
way Co.,  159  Mass.  238,  34  N.  E.  Rep.  186;  Hoi  brook  v.  Aldrich, 
168  Mass.  15,  1  Am.  Neg.  Rep.  451,  46  N.  E.  Rep.  115;  Galligan  v. 
Manufacturing  Co.  (Mass.),  10  N.  E.  Rep.  171;  Breckenridge  v. 
Bennett  (Com.  PI.),  7  Kulp,  95;  Rodgers  v.  Lees,  140  Pa.  St.  475,  21 
Atl.  Rep.  399;  Bridge  Co.  v.  Jackson,  114  Pa.  St.  321,  6  Atl.  Rep.  128; 
Talty  v.  City  of  Atlantic,  92  Iowa,  135,  60  N.  W.  Rep.  516:  Ritz  0. 
City  of  Wheeling  (W.  Va.)f  31  S.  E.  Rep.  993;  Fredericks  v.  Railroad 
Co.,  46  La.  Ann.  1180,  15  So.  Rep.  413;  O'Connor  v.  Railroad  Co., 
44  La.  Ann.  339,  10  So.  Rep.  678;  Railway  Co.  v.  Cunningham,  7 
Tex.  Civ.  App.  65,  26  S.  W.  Rep.  474;  Oil  Co.  v.  Morton,  70  Tex. 
400,  7  S.  W.  Rep.  756;  Railway  Co.  z>.  Edwards  (Tex.  Sup.),  36  S. 
W.  Rep.  430;  Slayton  v.  Railroad  Co.,  40  Neb.  840,  59  N.  W.  Rep. 
510;  Vanderbeck  v.  Hendry,  34  N.  J.  Law,  467;  Phillips  v.  Library 
Co.  (N.  J.  Err.  &  App.)  27  Atl.  Rep.  478;  Fitzpatrick  v.  Cumber- 
land Glass  Mfg.  Co.  (N.  J.  Sup.),  4  Am.  Neg.  Rep.  193,  39  Atl. 
Rep.  675;  Benson  v.  Traction  Co.,  77  Md.  536,  26  Atl.  Rep.  973,  39 
Am.  St.  Rep.  436;  Kayser  v.  Lin  dell  (Minn.),  4  Am.  Neg.  Rep.  408, 
75  N.  W.  Rep.  1038;  Dehanitz  v.  City  of  St.  Paul  (Minn.),  4  Am. 
Neg.  Rep.  655,  76  N.  W.  Rep.  48;  Buch  v.  Manufacturing  Co.  (N. 
H.)  44  Atl.  Rep.  809;  Robinson  v.  Railway  Co.,  7  Utah,  493,  27 

1.   Turntable  cases.  —  See  note  on  Lia-  of  (be  cases  cited  in  the  case  at  bar  are 

bility  of  Railroad  Companies  for  Acci-  referred  to  and  abstracts  of  the  same 

dents  to  Children  on  Turntables,  in  9  reported. 
Am.  Neg.  Rep.  61 1-6 16,    where  many 
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Pac.  Rep.  689;  Charlebois  v.  Railroad  Co.,  91  Mich.  59,  51  N.  W. 
Rep.  812;  Moran  v.  Palace-Car  Co.  (Mo.  Sup.),  36  S.  W.  Rep.  659; 
Clark  v.  City  of  Richmond,  83  Va.  355,  5  S.  E.  Rep.  369,  5  Am.  St. 
Rep.  281;  City  of  Indianapolis  v.  Emmelman,  108  Ind.  530,  9  N.  E. 
Rep.  155. 
Judgment  reversed.     All  the  justices  concurring. 

CRAWFORD  v.  MAYOR,  ETC.,  OF  CITY  OF 

GRIFFIN. 

Supreme  Court,  Georgia,  May,  ipoi. 


LIABILITY  OF  CITY  FOR  PERSONAL  INJURIES  CAUSED  BY  DEFECT- 
IVE  PRIVATE  BRIDGE  — NONSUIT.  — Where,  upon  the  trial  of  an 
action  for  damages  against  a  city  for  physical  injuries  alleged  to  have  been 
caused  by  a  defective  bridge,  it  appeared  from  the  evidence  submitted  in 
behalf  of  the  plaintiff  that  the  bridge  in  question  extended  from  the  street 
to  the  sidewalk  over  a  drainage  ditch,  not  at  a  regular  public  crossing  or 
street  intersection,  and  was  built  solely  for  the  convenience  of  an  owner  of 
abutting  land,  and  was  not  in  general  use  by  the  public,  and  was  of  no 
public  utility:  Held,  that  the  granting  of  a  nonsuit  was  proper,  although  it 
further  appeared  that  prior  to  the  plaintiff's  injuries  the  city,  after  taking 
up  the  bridge  for  the  purpose  of  deepening  the  ditch,  had  replaced  the  same, 
and  had  subsequently  made  some  repairs  upon  it,  and  that  some  of  the 
public  used  it  (1). 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon. 

Action  by  Martha  Crawford  against  the  Mayor  and  City  Council 
of  the  City  of  Griffin.  At  the  close  of  plaintiff's  case  a  nonsuit  was 
granted,  and  both  parties  bring  error.  The  facts  appear  in  the 
opinion.     Judgment  affirmed. 

Searcy  &  Boyd  and  Marcus  W.  Beck,  for  plaintiff. 

Lloyd  Cleveland,  for  defendants. 

Fish,  J.  —  Martha  Crawford  sued  the  Mayor  and  Council  of  the 
city  of  Griffin  for  damages  for  personal  injuries  alleged  to  have  been 
received  by  her  by  reason  of  the  breaking  of  a  rotten  plank  in  a 
bridge  over  which  she  was  walking  in  such  city.  The  court  granted 
a  nonsuit,  to  which  ruling  the  plaintiff  excepted.  From  the  evi- 
dence submitted  in  her  behalf,  it  appeared  that  the  bridge  in  ques- 
tion was  not  situated  at  a  public  crossing,  nor  at  the  intersection  of 

1.  For  other  actions  arising  out  of  tions  therefor,  from  1897  to  date,  see 
accidents  caused  ty  defective  bridges,  vols.  1-9  Am.  Nbg.  Rep.,  and  the  cur- 
and  the  liability  of  municipal  corpora-    rent  numbers  of  that  series  of  Reports. 
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streets,  bat  was  located  opposite  the  garden  gate  of  Mr.  Mills,  and 
extended  from  the  street  to  the  sidewalk  over  a  gutter  or  ditch  for 
drainage,  and  was  built  solely  for  the  convenience  of  Mr.  Mills  in 
hauling  manure  into  his  garden.  He  furnished  a  part  of  the  lum- 
ber for  the  construction  of  the  bridge,  but  it  did  not  appear  who 
built  it  or  caused  it  to  be  built.  Some  four  or  five  years  after  its 
erection  it  became  necessary  to  deepen  the  ditch  under  the  bridge 
for  drainage  purposes,  and  to  do  this  the  bridge  was  removed  by 
the  hands  working  the  streets  of  the  city,  and,  when  the  ditch  had 
been  deepened,  was  replaced  in  its  original  position  by  such  hands. 
It  appeared  that  the  street  hands  subsequently  repaired  the  bridge, 
but  how  often  or  in  what  manner  was  not  shown.  Plaintiff  was  a 
servant  of  Mills,  and  in  going  to  his  house  she  left  the  sidewalk  on 
the  opposite  side  of  the  street,  some  forty  or  fifty  feet  below  the 
bridge  where  she  was  hurt,  and  followed  a  path  leading  diagonally 
across  the  street  to  the  bridge,  and  while  walking  over  it  one  of  the 
planks  thereon,  which  was  rotten,  broke,  causing  her  to  fall  and  to 
fracture  her  leg.  The  plaintiff  testified:  "  I  have  seen  people  cross 
the  bridge.  There  was  a  path  going  across  the  bridge.  *  *  * 
It  was  a  path  that  people  walked  across  the  bridge  from  the  side- 
walk to  the  street.  I  have  seen  people  walk  across  there.  *  *  * 
It  was  my  regular  way  of  passing.  *  *  *  As  to  persons  who 
cross  that  bridge,  I  saw  Clara  Baker  and  Tena  cross  there.  They 
came  over  there  often.  I  don't  know  how  often  they  crossed  it. 
They  work  often  at  Mr.  Mills'.  They  cross  frequently.  I  saw  the 
Hardaman  girl,  Mrs.  Mills'  chambermaid,  cross  there.  I  have  seen 
others.  I  thought  it  was  a  regular  crossing.  I  have  seen  people 
passing  it  all  the  while.  *  *  *  More  use  it  than  those  who 
come  from  Mr.  Mills'  house,  whether  it  was  a  public  crossing  or 
not.  They  used  it  anyway.  *  *  *  They  used  it  as  a  public 
crossing.  It  is  in  the  public  street.  The  bridge  is  across  a  gully 
between  the  sidewalk  and  the  street."  Plaintiff  proved  her  earning 
capacity  before  and  after  her  injury,  her  age,  and  that  she  suffered 
much  physical  pain. 

Under  the  proof  submitted,  there  was  no  error  in  granting  a  non- 
suit. A  city  is  not  bound  to  maintain  bridges  across  gutters  and 
drainage  ditches  running  along  the  edges  of  sidewalks,  except  at 
regular  public  crossings  or  the  intersection  of  streets.  Elliott, 
Roads  &  S.  (2d  ed.),  sec.  621;  McCarthy  v.  Corporation  of  Village 
of  Oshawa,  19  U.  C.  Q.  B.  245  (1).     "  The  general  use  of  a  bridge 

1.  In  McCarthy  v.  Village  of  Oshawa,  plank  from  each  man's  house  across  a 
19  Upper  Canada,  Q.  B.  245,  it  was  ditch  to  the  street,  and  to  keep  such 
feeld  that  a  city  is  not  bound  to  lay  a    planks  in  repair. 
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by  the  public  as  a  part  of  the  common  highway,  and  its  public 
utility,  are  necessary,  to  constitute  it  a  public  bridge."  4  Am.  & 
Eng.  Eric,  of  Law  (2d  ed.)  920.  The  bridge  in  question  was  not  at  a 
regular  public  crossing,  nor  at  the  intersection  of  streets.  It  was 
no  part  of  the  street  or  sidewalk,  nor  was  it  shown  to  be  in  general 
use  as  such,  or  of  any  public  utility.  It  was  a  mere  private  bridge, 
built  solely  for  the  convenience  of  an  individual.  It  was  not  shown 
that  the  city  had  built  it.  The  mere  fact  that  the  city  took  it  up 
and  replaced  it,  and  made  some  repairs  upon  it,  did  not  constitute 
it  a  public  bridge.  The  city  being  under  no  duty  to  keep  up  the 
bridge,  its  failure  to  do  so  was  not  negligence,  and  the  plaintiff 
could  not  recover.  The  cases  cited  by  plaintiff  in  error  are  not  in 
point.  In  Mayor,  etc.  v.  Dodd,  58  Ga.  238,  the  record  shows  that 
the  ditch  was  across  a  sidewalk,  and  the  bridge  a  part  of  the  side- 
walk. In  Town  of  Belton  ».  Vinton,  73  Ga.  99,  the  bridge  was  over 
a  gully  running  across  the  street,  and  formed  part  of  the  public 
street.  In  Mayor,  etc.  v.  Johnson,  84  Ga.  279,  10  S.  E.  Rep.  719, 
the  bridge  through  which  the  plaintiff  fell  was  on  a  public  sidewalk, 
and  consequently  a  part  thereof.  Bentley  v.  The  City  of  Atlanta, 
92  Ga.  623,  18  S.  E.  Rep.  1013,  was  an  action  against  the  city  for 
permitting  a  railway  company  to  erect  a  bridge  at  a  street  crossing, 
and  to  maintain  itv  together  with  the  approaches  thereto,  in  such  a 
manner  as  to  render  the  same  a  public  nuisance.  The  court  held 
that  under  such  circumstances  the  city  would  be  liable  for  the  conse- 
quences, just  as  it  would  if  the  improper  work  had  been  done  by  the 
city  itself. 

We  think  it  quite  clear  that  the  judgment  of  the  court  below 
should  be  affirmed.  Judgment  on  main  bill  of  exceptions  affirmed. 
Cross  bill  of  exceptions  dismissed.     All  the  justices  concurring. 

CITY  OF  COLUMBUS  v.  GRIGGS. 

Supreme  Court,  Georgia^  Afay,  ipoi. 


DRIVING  OVER  DEFECTIVE  STREET  —  CONTRIBUTORY  NEGLI- 
GENCE. —  1.  One  who  knowingly  and  voluntarily  takes  a  risk  of  physical 
injury,  the  danger  of  which  is  so  obvious  that  the  act  of  taking  such  risk, 
in  and  of  itself,  amounts  to  a  failure  to  exercise  ordinary  care  and  diligence 
for  his  own  safety,  cannot  hold  another  liable  for  damages  resulting  from 
a  hurt  thus  occasioned,  although  the  same  may  be  in  pan  attributable  to 
the  latter' s  negligence  (1). 

1.  For  other  actions  arising  out  of  streets,  from  1897  to  date,  see  vols.  1-9. 
liability  of  municipal  corporations  for  Am.  Neg.  Rep.,  and  the  current  non- 
injuries to  persons  driving  on  defective    bers  of  that  series  of  Reports. 
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■2.  Taking  that  view  of  the  evidence  which  is  most  favorable  to  the  plaintiff  in 
the  present  case,  it  falls  within  the  principle  above  announced,  and  conse- 
quently the  verdict  against  the  defendant  *as  wholly  unauthorized. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  county. 

Action  by  W.  H.  Griggs  against  the  City  of  Columbus.  From 
judgment  for  plaintiff,  defendant  brings  error.  The  facts  appear  in 
the  opinion.     Judgment  reversed. 

Francis  D.  Peabody  and  L.  F.  Garrard,  for  plaintiff  in  error. 

McNeil  &  Levy,  for  defendant  in  error. 

Lumpkin,  P.  J.  —  This  case  comes  here  upon  exceptions  to  a 
judgment  overruling  a  motion  for  a  new  trial  which  contains  many 
grounds.  It  is  unnecessary  to  pass  upon  them  in  detail,  for  the  ver- 
dict was  wholly  unwarranted  by  the  evidence,  and  it  is  apparent 
from  the  record  that  the  case  cannot  at  another  hearing  present  any 
aspect  materially  different  from  that  in  which  it  now  appears.  Dr. 
Griggs  brought  an  action  against  the  city  of  Columbus  for  personal 
injuries  resulting  from  its  alleged  negligence  in  failing  to  put  in  a 
safe  condition  for  travel  a  portion  of  a  street  which  had  been  ren- 
dered unsafe  by  reason  of  certain  work  done  therein,  with  the  city's 
permission,  by  a  railway  company.  Pending  the  action  the  plaintiff 
died,  and  his  administratrix  was  made  a  party  in  his  stead.  Taking 
the  most  favorable  view  of  the  evidence  which  could  be  fairly  enter- 
tained in  her  behalf,  it  affirmatively  appeared  that  it  was  palpably 
and  obviously  dangerous  to  attempt  to  drive  at  night  over  that  place 
in  the  street  at  which  the  injury  occurred.  Nevertheless,  the 
deceased,  with  full  and  accurate  knowledge  of  this  fact,  voluntarily, 
on  a  very  dark  night,  accompanied  by  another  who  had  like  knowl- 
edge, in  a  buggy  with  the  latter,  undertook  to  drive  over  that  place. 
As  a  result,  the  buggy  was  thrown  over  an  embankment,  and  Dr. 
Griggs  was  seriously  injured.  Both  occupants  of  the  buggy  were 
perfectly  familiar  with  the  situation,  and  fully  aware  of  the  danger. 
They  actually  discussed  it  but  a  few  moments  before  the  catastrophe 
happened.  Not  only  was  the  night  exceedingly  dark,  but  the 
ground  was  covered  with  snow,  which  circumstance,  the  record  dis- 
closes, manifestly  increased  the  hazard,  and  actually  contributed  to 
bringing  about  the  casualty.  Granting  that  the  neglience  of  the 
city  was  fully  established,  it  is  certainly  true  that  Dr.  Griggs  and 
his  companion  were  wanting  in  ordinary  care  and  diligence.  They 
both  knowingly  and  deliberately  took  a  risk  the  danger  of  which,  to 
any  person  of  common  prudence,  would  have  been  plain  and  obvi- 
ous. It  further  appeared  that  they  did  so  without  excuse;  for  there 
was  no  emergency  constraining  them  to  travel  over  the  dangerous 
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place,  and  they  had  the  choice  of  other  routes  to  their  destination, 
some  of  which  were  perfectly  safe,  and  any  one  of  which  was,  under 
the  circumstances,  unquestionably  safer  than  that  which  they  chose. 
The  law  by  which  this  case  should  be  controlled  was  fully  discussed 
by  the  writer  in  Samples  v.  City  of  Atlanta,  95  Ga.  no,  22  S.  £. 
Rep.  135.  It  is,  in  substance,  that  a  traveler  exercising  due  care 
may,  although  he  knows  there  is  some  danger  in  driving  over  a 
defective  portion  of  a  street  which  a  city  had  negligently  failed  to 
put  in  safe  condition,  recover  for  injuries  thus  sustained,  unless  the 
danger  is  obviously  of  such  a  character  that  driving  over  the  place 
in  question  in  and  of  itself  amounts  to  a  want  of  ordinary  care  and 
diligence.  Certainly  a  man  cannot  heedlessly  rush  into  grave  peril, 
of  the  existence  of  which  he  is  perfectly  aware,  and  then  hold 
anyone  else,  whether  negligent  or  not,  responsible  for  the  conse- 
quences. The  court  below  ought  to  have  granted  a  new  trial  on  the 
ground  that  the  verdict  was  not  warranted  by  the  evidence. 
Judgment  reversed.     All  the  justices  concurring. 


CENTRAL  OF  GEORGIA  RAILWAY  COMPANY  V. 

BROWN. 

Supreme  Courts  Georgia^  May,  ipoi. 


LIABILITY  OF  MASTER  FOR  TORT  OF  SERVANT  —  PASSENGER  AS- 
SAULTED BY  CONDUCTOR  —  PLEA  TO  THE  JURISDICTION.— 
1.  A  master  is  liable  for  the  wilful  torts  of  his  servant,  committed  in  the 
coarse  of  the  servant's  employment,  just  as  though  the  master  had  himself 
committed  them.  This  rule  applies  as  well  where  the  master  is  a  corpora- 
tion as  where  he  is  a  private  individual. 

2.  A  railroad  company  is  liable  as  a  trespasser  to  a  passenger  for  an  unjustifi- 
able assault  made  upon  him  by  the  conductor  of  the  train,  the  conductor 
being  engaged  in  the  company's  business,  and  in  the  conduct  thereof  mak- 
ing such  assault;  and,  where  the  same  is  a  joint  act  of  the  conductor  and  a 
person  not  a  servant  of  the  company,  the  company  and  such  person  are 
joint  trespassers,  and  the  couris  of  the  county  of  the  latter* s  residence  have 
jurisdiction,  under  the  provisions  of  paragraph  4  of  section  16  of  article  6 
of  the  Constitution  of  this  State,  to  try  and  determine  a  joint  suit  against 
them,  although  such  county  is  not  the  county  in  which  the  cause  of  action 
originated,  nor  the  county  of  the  residence  of  the  railroad  company  (1). 

1.  For  actions  relating  to  assaults  order  of  States.     Subsequent  actions, 

npon  passengers,  see  vol.  8  Am.  Neg.  to  date,  are  reported  in  vols.  1-9  Am. 

Cas.,  where  the  same  are  chronologic-  Neg.  Rep.,  and  the  current  numbers  of 

ally  grouped,  from  the  earliest  period  that  series  of  Reports, 
to  1897,  and  arranged  in  alphabetical 
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3.  On  the  trial  of  a  plea  to  the  jurisdiction  filed  in  such  a  case,  It  is  not  error  to 
refuse  to  submit  to  the  jury  a  contention  that  there  is  no  liability  on  the 
part  of  the  only  defendant  who  resides  in  (he  county,  and  that  the  court  is, 
therefore,  without  jurisdiction  over  the  other  defendant.  The  question  of 
the  liability  of  the  resident  defendant  should  be  determined  on  the  final 
trial  of  the  case,  at  which  trial  no  judgment  can  be  properly  taken  against 
either  defendant  unless  the  resident  defendant  be  held  liable. 
(Syllabus  oy  the  Court.) 

Error  from  City  Court  of  Macon. 

Action  by  Julius  Brown  against  the  Central  of  Georgia  Railway 
Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
The  facts  are  stated  in  the  opinion.     Judgment  affirmed. 

Hall  &  Wimberly  and  R.  C.  Jordan,  for  plaintiff  in  error. 

M   G.  Bayne,  for  defendant  in  error. 

Simmons,  Ch.  J. — An  action  for  damages  was  brought  in  the 
City  Court  of  Macon  (in  Bibb  county)  by  Julius  Brown  against  Mc- 
Cowan  and  the  Central  of  Georgia  Railway  Company.  In  the  peti- 
tion it  was  alleged  that  the  plaintiff  was  a  passenger  on  an  excursion 
train  of  the  company  going  from  Savannah  to  Macon,  Ga. ;  that  on 
the  trip  the  conductor,  desiring  to  eject  plaintiff  from  the  car  set 
aside  for  white  persons,  procured  the  assistance  of  McCowan;  that 
a  wilful  and  unjustifiable  assault  and  battery  was  committed  upon 
him  by  McCowan  with  the  acquiescence  and  assistance  of  the  con- 
ductor; that  they  caused  him  to  be  arrested  and  imprisoned  after 
the  train  reached  Macon;  that  his  arrest  and  imprisonment  were 
unlawful  and  malicious;  that  McCowan  was  a  resident  of  Bibb 
county,  in  which  the  suit  was  brought,  and  that  the  defendant  com- 
pany was  a  corporation  of  this  State;  that  in  the  assault  and  bat- 
tery of  plaintiff,  McCowan  and  the  conductor  acted  jointly,  and 
that  the  defendants  were  jointly  liable  to  him  in  damages.  The 
railroad  company  filed  a  plea  to  the  jurisdiction  on  the  ground  that 
the  acts  complained  of  were  not  committed  in  Bibb  county,  but  in 
the  county  of  Washington,  and  that  suit  could  be  brought  against 
the  company,  under  the  provisions  of  section  2334  of  the  Civil  Code, 
in  that  county  only  in  which  the  cause  of  action  originated,  or,  if  it 
had  no  agent  in  that  county,  in  the  county  of  its  residence.  The 
issues  made  by  the  plea  to  the  jurisdiction  were  tried  apart  from  the 
main  case.  Evidence  was  introduced  by  both  sides.  From  this  evi- 
dence it  appeared  that  the  acts  alleged  to  constitute  an  assault  and 
battery  were  committed  in  Washington  county.  Evidence  was  also 
introduced  upon  the  merits  of  the  case,  the  defendant  company  seek- 
ing thereby  to  justify  the  acts  of  the  conductor  and  those  of  Mc- 
Cowan, while  the   plaintiff's  evidence  tended   to  show   that  the 
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assault  was  unwarranted  and  unjustifiable..  After  the  close  of  the 
evidence  the  trial  judge  directed  a  verdict  against  the  plea  to  the 
jurisdiction.     To  this  the  company  excepted. 

i,  2.  It  was  argued  that  under  the  provisions  of  section  2334  of 
the  Civil  Code,  providing  for  the  venue  of  suits  against  railroad 
companies,  the  courts  of  Bibb  county  were  without  jurisdiction  in 
this  case.  Had  the  company  alone  been  sued  for  acts  committed 
in  another  county,  it  was  admitted  that  this  Code  section  would  be 
controlling;  but  counsel  for  the  plaintiff  contended  that  the  court 
had  jurisdiction  under  paragraph  4  of  section  16  of  article  6  of  the 
Constitution  of  this  State.  This  constitutional  provision  (Civ.  Code, 
sec.  5872),  is  as  follows:  "  Suits  against  joint  obligors,  joint  prom- 
isors, co-partners,  or  joint  trespassers,  residing  in  different  counties, 
maybe  tried  in  either  county."  Whether  this  suit  was  properly 
brought  must,  then,  depend  upon  whether  McCowan  and  the  rail- 
road company  were  liable  to  the  plaintiff,  under  the  allegations  of 
his  petition,  as  "  joint  trespassers."  Under  those  allegations  both 
McCowan  and  the  conductor  were  clearly  liable  in  an  action  of  tres- 
pass, and  we  must  determine  whether  the  company  was  liable  for 
the  acts  of  the  conductor,  so  as  to  make  it  answerable  therefor  in 
an  action  of  like  kind.  One  of  the  first  questions  which  arises  is 
whether  a  corporation  can  be  sued  in  trespass.  It  is  curious  and 
interesting  to  read  of  the  evolution  of  the  doctrine  that  a  corpora- 
tion can  be  so  sued.  At  an  earlier  period  it  was  supposed  that  a 
corporation  could  not  commit  a  tort,  and  that  no  action  sounding 
in  tort  would  lie  against  it;  that  the  corporation  was  created  for 
lawful  purposes,  and  had  no  power  to  do  anything  unlawful;  and 
that,  whenever  its  servants,  agents,  or  officers  exceeded  the  charter 
authority  by  doing  an  unlawful  act,  they  necessarily  committed  the 
act  as  individuals,  and  not  as  representatives  of  the  corporation. 
Later  cases  entirely  repudiated  this  doctrine,  and  it  is  now  uni- 
versally held  that  corporations  may,  in  certain  cases,  be  held  liable 
in  actions  sounding  in  tort.  Among  the  older  decisions  will  also  be 
found  instances  in  which  courts  have  held  that  a  corporation  could 
in  no  instance  be  held  guilty  of  a  trespass,  because  the  corporation 
had  no  arms  with  which  to  commit  it,  and  could  not  beat  or  be 
beaten.  Another  reason  given  for  holding  that  a  corporation  could 
not  be  sued  in  trespass  was  that  capias  and  exigent  would  not  lie 
against  it,  as  it  had  no  body  to  be  seized.  Modern  decisions  show 
that,  while  a  corporation  has  itself  no  arms  to  commit  a  trespass,  it 
has  the  right,  and  exercises  it,  to  employ  servants  and  agents 
whose  acts  are  the  acts  of  the  corporation,  and  who  can  and  do  com- 
mit trespass;  and  that  the  writs  of  capias  and  exigent  are  unknown 
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to  the  law  of  this  country.  The  courts  therefore  hold  that  an  action 
of  trespass,  as  well  as  of  trespass  on  the  case,  can  and  will  lie 
against  a  corporation.  5  Thomp.  Corp.,  sec.  6305;  St.  L.,  Alton 
&  C.  R.  R.  Co.  v.  Dalby,  19  III.  353,  8  Am.  Neg.  Cas.  149;  White- 
man  v.  Railroad  Co.,  2  Har.  (Del.)  514,  33  Am.  Dec.  411;  Ramsden 
v.  Boston  &  Albany  R.  R.  Co.,  104  Mass.  117,  8  Am.  Neg.  Cas.  372, 
6  Am.  Rep.  200;  Railway  Co.  v.  Broom,  6  Exch.  314.  The  result 
of  these  cases  is  to  settle  definitely  the  proposition  that  a  corporation 
is  answerable  for  the  torts  of  its  servants  in  the  same  cases  and  in 
the  same  manner  and  form  of  action  in  which  other  masters  are 
liable  for  the  torts  of  their  servants.  Tayl.  Priv.  Corp.  (4th  ed.), 
sec.  336.  Some  of  the  courts  seem  at  one  time  to  have  been 
inclined  to  hold  that  a  master  could  not  be  held  liable  for  the  will- 
ful torts  of  his  servant,  because,  it  was  said,  if  the  servant,  through 
anger  or  malice,  committed  an  assault  upon  a  person,  he  ceased  for 
the  time  being  to  occupy  the  position  of  servant,  and  acted  inde- 
pendently; that,  inasmuch  as  he  was  not  authorized  to  commit  an 
assault,  he  did  not  represent  the  master  in  that  act,  but  acted  as  an 
individual,  the  master,  therefore,  being  not  liable  either  in  case  or 
in  trespass.  This  argument  has  long  since  been  exploded.  The 
theory  that  one  may  be  a  servant  one  minute,  and,  the  very  next 
minute,  get  angry,  commit  an  assault,  and  in  that  act  be  not  a  serv- 
ant, was  too  refined  a  distinction.  I  have  read  a  great  deal  upon 
the  subject,  and  believe  that  the  law  has  been  definitely  settled  con* 
trary  to  this  fine-spun  theory,  and  that  the  courts  have  settled  down 
to  the  common-sense  doctrine  that  a  master  is  liable  for  the  torts  of 
his  servant,  committed  in  the  course  of  the  servant's  employment, 
even  though  the  tort  be  a  wilful  one.  Railway  Co.  v.  Scoville,  34 
Am.  Law  Reg.  (N.  S.),  p.  120  (s.  c.  10  C.  C.  A.  479,  62  Fed.  Rep. 
730).  In  many  —  probably  in  a  large  majority  —  of  the  instances 
in  which  masters  have  been  held  liable  for  the  torts  of  their  serv- 
ants, the  liability  has  been  made  to  rest  upon  the  negligence  of  the 
servant  and  the  negligence  of  the  master  in  employing  a  careless 
servant,  or  upon  the  master's  negligent  failure  of  duty.  In  such 
cases  the  master  is  held  to  be  liable  in  an  action  on  the  case.  But 
it  is  also  held  that  the  master  may,  in  certain  cases,  where  liable  for 
the  tort  of  his  servant,  be  held  answerable  in  an  action  of  trespass 
vi  et  artnis.  The  master  is  liable  in  trespass  for  the  wilful  torts 
of  his  servant  committed  in  the  coarse  of  the  servant's  employment, 
and  in  and  about  the  master's  business.  Section  3817  of  our  Civil 
-Code  provides  that  "  every  person  shall  be  liable  for  torts  commit- 
ted by  his  *  *  *  servant  by  his  command  or  in  the  prosecution 
VouX— 3 
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and  within  the  scope  of  his  business,  whether  the  same  be  by  negli- 
gence or  voluntary."  In  the  case  of  Railway  Co.  v.  Broom,  supra, 
it  was  said  (star  page  325) :  "  We  are  all  clearly  of  opinion  *  *  * 
that  an  action  of  trespass  for  assault  and  battery  will  lie  against  a 
corporation  whenever  the  corporation  can  authorize  the  act  done, 
and  it  is  done  by  their  authority."  And  in  a  Massachusetts  case 
we  find  the  following:  "  Where  a  master  employs  a  servant  to  do  an. 
act  which  involves  the  use  of  force  against  the  person  or  property 
of  another,  and  the  servant,  in  the  course  of  his  employment,  uses- 
force  in  a  manner  or  to  an  extent  unlawful  and  unjustifiable,  both 
are  answerable  as  trespassers."  Holmes  v.  Wakefield,  12  Allen, 
580,  90  Am.  Dec.  171,  8  Am.  Neg.  Cas.  416,  n.  See  also  Moore  v. 
Fitchburg  R.  R.  Co.,  4  Gray,  465,  64  Am.  Dec.  8$,  8  Am.  Neg.  Cas. 
416,  n;  Hewett  v.  Swift,  3  Allen,  420;  Howe  v.  Newmarch,  12 
Allen,  55;  St.  L.  A.  &  C.  R.  R.  Co.  v.  Dalby,  19  III.  353,  8  Am. 
Neg.  Cas.  149;  6  Thomp.  Corp.,  sec.  7394.  The  courts  have  not 
all  been  clear  as  to  whether  the  master  and  servant  can  be  sued 
jointly  in  trespass  for  the  tort  of  the  servant.  The  doubt  has  been 
as  to  whether,  under  the  common-law  pleading,  the  master  was  not 
liable  in  trespass  on  the  case,  and  the  servant  liable  in  trespass,  so 
that  the  two  could  not  be  joined  in  the  same  action.  Under  our 
more  rational  system  of  Code  pleading,  we  have  abolished  the  dis- 
tinction between  trespass  and  trespass  on  the  case,  and  there  is  no 
reason  why  the  two  should  not  be  joined  in  one  action.  If  the 
plaintiff  has  a  cause  of  action  against  one  person,  all  he  now  has  to 
do  is  to  state  it  plainly  and  distinctly;  if  he  has  a  cause  of  action 
against  two,  he  is  required  to  do  no  more.  If  both  the  master  and 
the  servant  are  liable  for  the  same  wilful  tort  of  the  servant,  why, 
under  our  system  of  Code  pleading,  should  they  not  be  joined  in  the 
same  action,  although  at  common  law  one  would  be  liable  in  case 
and  the  other  in  trespass?  But,  however  this  may  be,  it  is  con- 
tended that  the  constitutional  provision  relied  upon  to  give  the 
right  to  sue  the  railroad  company  in  the  county  of  McCowan's  resi- 
dence applies  only  to  "  joint  trespassers,"  and  that  the  master  and 
servant  are  not  "  joint  trespassers  "  if  one  is  liable  in  case  and  the 
other  in  trespass.  Conceding  this  to  be  true,  we  think  that  in  the 
present  case  the  railway  company,  the  conductor,  and  McCowan 
were  all  joint  trespassers,  and  all  jointly  or  severally  liable  in  an 
action  of  trespass  vi  et  artnis  at  common  law.  This  must  follow 
logically  from  what  has  been  said  above  to  show  that  in  a  case  like 
the  present  the  corporation  is  liable  in  trespass  for  the  wilful  tort 
of  its  servant  done  in  and  about  the  master's  business  and  in  the 
course  of  the  servant's  employment.     This  view  is  supported  by 
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courts  whose  decisions  are  entitled  to  the  highest  respect  and  con- 
sideration and  by  eminent  textwriters.  In  Moore  v.  Railroad  Co., 
supra,  it  was  said:  "  There  is  no  difficulty  in  joining  the  corporation 
with  their  servant  in  the  same  action."  In  Hewitt  v.  Swift,  supray 
it  was  held  that,  "  where  the  corporation  gives  an  order  to  a  serv- 
ant to  do  an  act  which  implies  the  use  of  force  and  personal  violence 
to  others,  if  the  servant  in  the  execution  of  that  service  goes 
beyond  the  proper  limits  as  to  the  use  of  force,  and  commits  a 
trespass  by  unjustifiable  violence,  and  inflicts  an  injury  by  a  blow  or 
kick  upon  the  person  attempted  to  be  removed,  the  corporation  will 
be  liable  in  an  action  of  trespass  therefor;"  and  that  "a  joint 
action  would  lie  against  the  corporation  and  their  servant."  This 
decision  was  followed  in  Holmes  v.  Wakefield,  supra.  See  also 
Brokaw  v.  Transportation  Co.,  32  N.  J.  Law,  328,  wherein  it  was  held 
that  an  action  of  trespass  for  an  assault  and  battery  would  lie  jointly 
against  an  individual  and  a  corporation  whose  servant  participated 
in  it.  Favorite  v.  Cottrill,  62  Mo.  App.  119;  Ullman  v.  Railroad 
Co.,  67  Mo.  118;  Wright  v.  Compton,  53  Ind.  337;  5  Thomp.  Corp., 
sees,  6288,  6289;  Cooley,  Torts  (2d  ed.),  p.  138  (star  page  120); 
Wood,  Mast.  &  S.,  p.  586  et  seq. ;  Dicey,  Parties  (2d  Am.  ed.),  p. 
490  (marg.  p.  466).  These  authorities  show  that  a  master  and  serv- 
ant may  be  jointly  sued  in  trespass  for  a  willful  and  affirmative 
wrong  committed  by  the  servant  within  the  scope  of  his  employ- 
ment. This  is  upon  the  theory  that  in  trespass  all  are  principals, 
and  the  act  of  one  the  act  of  all.  If,  in  the  present  case,  the  com- 
pany and  its  servant,  the  conductor,  could  have  been  joined,  we  see 
no  reason  why  the  company  could  not  be  upon  the  same  principle, 
joined  with  the  third  person,  who  participated  with  the  conductor 
in  committing  the  trespass.  The  conductor  was  joint  trespasser 
with  the  company  and  with  such  third  person,  and  it  must  follow 
that  the  third  person  and  the  company  were  also  joint  trespassers. 
If  the  conductor  of  a  railroad  train  undertakes,  without  justification, 
to  eject  a  passenger,  and  another  passenger  voluntarily,  or  at  the 
request  of  the  conductor,  joins  in  the  illegal  act,  and  thereby  com- 
mits an  assault,  the  assisting  passenger,  the  conductor,  and  the  com- 
pany are  all  principals,  and  there  can  be  no  reason  why  all  cannot 
be  sued  in  one  and  the  same  action.  If  the  conductor  who  repre- 
sented the  company,  and  McCowan  were  joint  trespassers,  then, 
under  the  constitutional  provision  stated  above,  the  action  would 
lie  in  the  county  of  the  residence  of  either,  and  the  suit  was  prop- 
erly brought  in  Bibb  county,  wherein  one  of  the  defendants  resided. 
3.  In  trying  the  plea  to  the  jurisdiction  of  the  court  it  was  not 
proper  to  go  into  the  merits  of  the  case.     The  railroad  company 
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sought  to  show  that  McCowan  was  not  liable  to  the  plaintiff,  and 
that  the  courts  of  Bibb  county  had,  therefore,  no  jurisdiction  of 
the  company.  We  think  that  this  is  a  matter  for  determination  on 
the  final  trial  of  the  case.  Of  course,  if  it  should  appear  upon  that 
trial  that  McCowan,  the  resident  defendant,  was  not  liable  in  this 
action,  there  could  be  no  judgment  against  either  him  or  the  rail- 
road company.  Hamilton  v.  Du  Pre,  in  Ga.  819,  35  S.  £.  Rep. 
684. 

Judgment  affirmed.     All  the  justices  concurring. 


CENTRAL  RAILWAY  COMPANY  v.  KNOWLES. 

Supreme  Court,  Illinois^  June,  ipoi. 


COLLISION  BETWEEN  STREET  CAR  AND  WAGON  —  BACKING  STREET 
CAR  —  NEGLIGENCE  FOR  JURY.  —  In  an  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  in  a  collision  between  the  wagon 
she  was  driving  and  defendant's  street  car,  it  was  held  that  where  it  was 
shown  that  the  street  car  had  passed  a  street,  that  plaintiff,  who  was  driv- 
ing along  the  side  of  the  car,  or  in  the  rear  of  it,  turned  to  cross  the  track, 
when  the  street  car  suddenly  backed  and  struck  the  wagon,  and  that  no 
signals  were  given  that  the  car  was  going  to  back,  nor  was  anyone  on  the 
car  on  the  lookout  for  travelers,  there  was  sufficient  evidence  for  the  jury 
to  pass  upon  the  questions  of  negligence  of  the  parties,  and  there  was  no 
error  in  the  refusal  of  the  trial  court  to  give  defendant's  request  to  direct 
jury  to  find  verdict  for  defendant  (1). 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Addie  Knowles  against  the  Central  Railway  Company. 
From  a  judgment  of  the  Appellate  Court  (93  111.  App.  581),  affirming 
a  judgment  for  plaintiff,  defendant  appeals      Judgment  affirmed. 

"  This  is  an  action  brought  by  appellee  against  the  appellant  com- 
pany to  recover  damages  for  personal  injuries  claimed  to  have  been 
sustained  by  her  on  November  14,  1899,  in  the  city  of  Peoria,  in  a 
collision  with  one  of  the  street  cars  then  being  operated  by  appel- 
lant on  Adams  street,  in  that  city.  The  trial  below  resulted  in  ver- 
dict and  judgment  in  favor  of  the  appellee,  from  which  an  appeal 
was  taken  to  the  Appellate  Court.  The  Appellate  Court  has  affirmed 
the  judgment  of  the  Circuit  Court,  and  the  present  appeal  is  prose- 
cuted from  such  judgment  of  affirmance. 

1.  See  note  on  Collisions  on  Street  Passengers  or  Employees  are  Injured, 
Railroads  in  which  Persons  Other  than    8  Am.  Neo,  Rip.  940-346. 
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44  In  its  decision  of  this  case  the  Appellate  Court  makes  the  fol- 
lowing statement: 

"Appellee's  husband  kept  a  market  garden,  and  appellee  drove  a 
one-horse  market  wagon  into  the  city,  and  delivered  vegetables  at 
the  houses  of  their  customers.  She  has  been  engaged  in  this  busi- 
ness four  years.  On  November  14,  1899,  she  was  driving  south  on 
Adams  street,  by  the  side  of  appellant's  street-car  tracks,  and  was 
sitting  upon  a  high  seat  on  the  market  wagon.  A  little  ahead  of  her 
was  Chestnut  street,  crossing  Adams  street  at  right  angles.  Appel- 
lant had  two  lines  from  that  point;  one  line  continuing  along  Adams 
street,  and  the  other  turning  east  on  Chestnut.  The  Main  street 
cars  turned  on  to  Adams  street  several  streets  further  north,  passed 
along  Adams  to  Chestnut,  and  then  turned  down  Chestnut.  There 
was  a  switch  at  the  junction  of  Adams  and  Chestnut  streets,  and, 
when  a  Main  street  car  came  along  Adams  street,  and  wished  to 
turn  down  Chestnut  street,  it  was  necessary  for  the  motorman  to 
stop,  or  nearly  stop,  his  car,  and  turn  the  switch,  if  not  already 
turned.  A  Main  street  car  passed  the  appellee,  going  south,  a 
short  distance  north  of  this  switch.  After  it  passed  her,  she  turned 
to  drive  across  to  the  other  side  of  the  street.  The  motorman  failed 
to  turn  the  switch,  and  ran  a  few  feet  by.  It  became  necessary  to 
back  the  car  to  the  switch.  *  *  *  The  motorman  started  the 
car  backward,  and  it  moved  back  several  feet,  the  precise  number 
being  variously  estimated  by  different  witnesses.  *  *  *  The 
wagon  was  struck  by  the  car,  and  she  was  thrown  from  her  high 
seat  to  the  ground,  and  injured." 

I.  C  Pinkney,  for  appellant. 

Arthur  Keithley,  for  appellee. 

Magruder,  J.  (after  stating  the  facts).  —  In  this  case  the  argu- 
ment in  behalf  of  the  appellant  is  taken  up  almost  entirely  with  a 
discussion  of  questions  of  fact.  Counsel  for  appellant  seeks  to 
establish  in  his  brief  that  the  verdict  was  contrary  to  the  weight  of 
the  evidence.  The  weight  of  evidence  is  not  a  matter  for  our  con- 
sideration. The  judgments  of  the  lower  court  are  conclusive  upon 
this  court  as  to  the  facts. 

At  the  close  of  all  the  evidence,  counsel  for  the  appellant  submit- 
ted an  instruction  to  the  court  directing  the  jury  to  find  for  the 
defendant  below.  This  instruction  was  refused.  Whether  or  not 
the  action  of  the  court  in  refusing  to  give  this  instruction  was  cor- 
rect is  the  only  question  which  we  can  consider  in  this  case.  The 
court  properly  refused  the  instruction  so  asked  by  the  appellant,  for 
two  reasons.  In  the  first  place,  the  instruction  was  properly  refused 
for  the  reason  that  it  was  submitted  with  other  instructions  for  the 
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appellant.  It  has  been  held  by  this  court  that,  where  the  defend* 
ant  desires  the  court  to  pass  upon  the  legal  question  whether  or  not 
there  was  any  testimony  before  the  court  tending  to  prove  the  plain- 
tiff's case,  and  to  bring  that  question  before  this  court  for  review  as 
a  question  of  law,  the  defendant  should  ask  to  have  the  case  with- 
drawn from  the  jury  before  the  final  submission  of  it.  The  rule  has 
recently  been  thus  stated:  "  If  a  party  desires  to  rely  upon  a  per- 
emptory instruction  to  find  for  the  defendant,  such  instruction 
must  be  asked  at  the  close  of  the  evidence  for  the  plaintiff, 
or  at  the  close  of  all  the  evidence.  It  is  too  late  to  submit  an 
instruction  of  that  character  with  a  series  of  other  instruc- 
tions." Railway  Co.  v.  Mohan,  187  111.  281,  58  N.  E.  Rep. 
395,  and  cases  there  cited.  Counsel  for  appellant  insists,  how- 
ever, that  an  examination  of  the  abstract  presented  by  him  will 
disclose  that  the  instruction  in  question  was  not  submitted  with  the 
series  of  other  instructions.  If  the  contention  of  counsel  in  this 
regard  is  correct,  it  is  nevertheless  true  that  the  instruction  was 
properly  refused  for  the  second  of  the  reasons  above  referred  to, 
namely,  that  there  is  evidence  in  the  record  tending  to  establish  the 
cause  of  action  set  up  in  the  declaration  of  the  plaintiff  below.  It 
has  come  to  be  quite  common  with  counsel  for  the  defense  in  per- 
sonal injury  cases  to  ask  for  an  instruction  directing  the  jury  to  find 
for  the  defendant.  This  instruction  seems  to  be  asked  in  many 
cases  merely  for  the  purpose  of  forcing  this  court  to  make  a  review 
of  the  evidence.  It  is  not  the  function  of  this  court  to  discuss  the 
facts  in  common-law  cases,  which  are  tried  before  juries,  inasmuch 
as  the  judgments  of  the  lower  courts  are  final  and  conclusive  in 
regard  to  the  facts.  Therefore,  an  instruction  to  find  for  the 
defendant  should  never  be  asked  by  counsel  where  it  is  clear  that 
there  is  evidence  in  the  record  tending  to  establish  the  cause  of 
action.  Such  an  instruction  should  only  be  asked  where  there  is 
doubt  as  to  the  tendency  of  the  evidence  to  support  the  cause  of 
action,  and  where  it  is  a  fair  subject  of  inquiry  whether  the  evidence 
does  or  does  not  have  such  tendency.  In  the  case  at  bar  it  is  quite 
clear  to  our  minds  that  the  evidence  tended  to  show  a  cause  of 
action,  and  whether  or  not  the  weight  of  the  evidence  was  with  the 
plaintiff  or  the  defendant  below  was  a  matter  for  the  lower  courts, 
and  not  for  this  court. 

In  the  case  at  bar  the  testimony  tends  to  show  that,  when  the 
street  car  reached  Chestnut  street  it  passed  on  down  Adams  street 
without  turning  to  the  east  on  the  switch  tracks,  which  ran  from 
Adams  street  into  Chestnut.  The  appellee,  who  was  driving  along 
the  side  of  the  car,  or  in  the  rear  of  it,  seeing  that  the  car  did  not 
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turn  to  the  east  on  Chestnut  street,  turned  her  wagon  to  cross  the 
tracks,  when  the  car,  instead  of  continuing  to  go  forward,  suddenly 
backed,  and  struck  her  wagon.  As  is  said  by  the  Appellate  Court 
in  its  opinion,  "  The  common  course  of  street  cars  is  forward,  and 
not  backward;"  and  a  person,  traveling  along  a  public  street,  would 
not  ordinarily  be  required  to  watch  a  car  that  had  passed,  to  see  if 
it  was  not  going  to  stop  and  run  backward,  instead  of  going  for- 
ward. There  was  evidence  tending  to  show  that  the  appellee  did 
not  know  that  the  car  was  going  to  stop  its  forward  motion,  and 
make  a  backward  movement.  It  seems  that  in  such  cases  bells  are 
rang  as  signals  between  the  motorman  and  the  conductor,  from  the 
motorman  to  advise  the  conductor  that  he  wishes  to  go  back,  and 
from  the  conductor  to  advise  the  motorman  that  the  track  is  clear 
for  him  to  go  back.  There  is  testimony  tending  to  show  that  these 
signals  in  the  present  case,  even  as  between  the  motorman  and  the 
-conductor,  were  not  given  at  all.  There  is  also  evidence  tending  to 
show  that,  even  if  they  were  given,  they  were  not  heard  by  the 
appellee.  There  is  also  evidence  tending  to  show  that  these  signals 
were  not  intended  as  guides  for  persons  traveling  along  the  street, 
or  across  the  street  car  tracks,  but  only  as  guides  for  the  motorman 
and  the  conductor  as  between  themselves.  Such  being  the  tendency 
of  the  proof,  it  cannot  be  said  that  there  was  no  evidence  tending 
to  show  that  the  appellee  was  in  the  exercise  of  ordinary  care  for 
her  own  safety  and  the  safety  of  her  wagon. 

There  was  evidence  also  tending  to  show  negligence  on  the  part 
of  the  appellant.  In  CrossweH's  work  on  the  Law  Relating  to  Elec- 
tricity (section  743),  it  is  said:  "  One  of  the  most  important  points 
in  the  operation  of  an  electric  car  is  that  the  motorman  should  keep 
■a  careful  watch  ahead  to  see  what  is  before  him,  and  thus  guard 
against  accidents.  Inattention  on  his  part  to  the  business  of  gov- 
erning the  motions  of  the  car,  as  required  by  the  actions  of  teams 
and  travelers,  is  negligence  of  the  company;  and,  if  the  car  is  back- 
ing, there  should  be  some  one  on  the  rear  end  to  look  out  for  trav- 
elers." There  is  evidence  tending  to  show  that,  when  the  car  had 
passed  on  down  Adams  street  beyond  the  switch  instead  of  turning 
to  the  east  on  Chestnut  street,  and  appellee  had  turned  her  wagon 
to  cross  the  tracks,  the  conductor  was  standing  with  his  back  turned 
towards  appellee,  and  towards  the  tracks  in  the  rear  of  the  car.  If 
this  was  so,  then  the  record  presents  a  case  where  a  street  car  was 
backing,  and  there  was  no  one  on  the  rear  end  of  it  who  was  looking 
out  for  travelers. 

In  view  of  what  is  said  above,  we  are  of  the  opinion  that  the  court 
l>elow  committed  no  error  in  refusing  to  give  the  instruction  asked 
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by  the   appellant.     Accordingly,   the  judgment  of  the  Appellate 
Court  is  affirmed. 


MOSNAT  v.  CHICAGO  AND  NORTHWESTERN 

RAILWAY  COMPANY. 

Supreme  Court,  Iowa,  May,  ipoi. 


ENGINEER  KILLED  IN  COLLISION  —  RULES  OF  RAILROAD  COMPANY 
—  EVIDENCE.  —  In  an  action  to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  an  engineer  in  the  employ  of  defendant,  caused  by  a  collision 
between  a  passenger  train  and  freight  cars,  plaintiff  put  in  evidence  a  book 
of  rules  issued  by  defendant  for  the  government  of  its  employees  generally, 
containing  124  pages,  and  at  least  368  rules.  Held,  that  such  evidence  was 
incompetent,  because  if  the  book  contained  any  rules  which  were  competent 
they  should  be  designated  and  offered  separately. 

NEGLIGENCE  OF  INJURED  PERSON  —  EVIDENCE  —  ERRONEOUS 
ADMISSION.  —  Where  the  question  of  want  of  negligence  of  the 
deceased  was  an  issue,  it  was  error  to  allow  plaintiff  to  prove  that  deceased 
was  "  a  careful,  prudent,  and  cautious  engineer,"  as  such  testimony 
invaded  the  province  of  the  jury  on  that  question  (1). 

Appeal  from  District  Court,  Tama  county. 

Action  to  recover  damages  for  an  injury  resulting  in  the  death  of 
Charles  A.  Schaefer.  Trial  to  a  jury,  and  verdict  and  judgment  for 
the  plaintiff,  from  which  defendant  appeals.     Judgment  reversed. 

Hubbard,  Dawley  &  Wheeler,  for  appellant. 

J.  J.  Mosnat,  for  appellee. 

S  her  win,  J.  —  The  plaintiff's  intestate  was  an  engineer  employed 
by  the  defendant.  On  the  26th  day  of  July,  1898,  while  pulling  a 
passenger  train  from  Hawarden  to  Eagle  Grove,  he  ran  into  freight 
and  coal  cars  which  had  in  some  way  got  partially  onto  the  main 
track  at  a  switch  about  a  mile  and  a  half  west  of  the  station  at  Eagle 
Grove.  In  this  collision  he  received  injuries  causing  his  death  soon 
after.  The  defendant  is  charged  with  negligence  in  permitting^ 
said  cars  to  be  on  the  main  line  of  its  road  at  the  time  in 
question,  and  with  negligence  in  displaying  a  signal  indicating 
a  clear  track  at  that  point,  and  with  negligence  in  constructing  and 
in  permitting  its  automatic  split  switch  at  said  point  to  become 
out  of  repair,  so  that  it  would  not  turn  the  standard  properly  and 
display  the  correct  signal  to  an  approaching  train. 

i.  See  note  on  Collisions  on  Steam  Railroads  by  which  Employees  are  In- 
jured, in  8  Am.  Neg.  Rep.  400-405. 
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The  plaintiff  put  in  evidence,  over  the  defendant's  objection,  a 
book  of  rales  issued  by  the  defendant  for  the  government  of  its 
employees  generally,  containing  124  pages,  and  at  least  368  rules. 
Upon  what  theory  they  were  offered  or  admitted  is  not  indicated  to 
us,  further  than  that  they  were  rules  of  the  company,  and,  therefore, 
admissible.  In  the  first  place,  if  the  book  contained  any  rules  which 
were  competent  evidence  in  the  case,  they  should  have  been  desig- 
nated and  offered  separately,  instead  of  being  thrown  in  en  masse 
for  the  jury  to  look  over,  and  determine  which  rules  might  or  might 
not  have  a  bearing  upon  the  issues  before  it.  Many  of  these  rules 
are  given  in  an  amended  abstract  filed  by  the  plaintiff,  evidently 
with  the  thought  that  they  are  competent  evidence.  But,  in  our 
judgment,  but  few,  if  any  of  them  can  be  held  admissible.  The 
liability  of  the  defendant  in  cases  of  this  kind  cannot,  as  a  general 
rule,  be  fixed  or  changed  by  its  rules  governing  its  employees  in  the 
operation  of  its  trains,  except  possibly  as  such  rules  may  seek  to 
control  or  direct  the  conduct  of  the  injured  person;  for  it  is  mani- 
fest that  the  rules  may  not  fix  a  legal  standard  of  care.  They  may 
require  a  higher  standard  than  the  law  does,  or  they  may  not  reach 
the  height  required,  in  either  of  which  cases  they  might  be  incom- 
petent on  the  question  of  the  defendant's  negligence.  There  was 
prejudicial  error  in  the  admission  of  these  rules,  and  also  in  not 
giving  the  instruction  asked  by  the  defendant  as  to  No.  115,  as  there 
was  no  issue  upon  which  it  was  material. 

The  plaintiff  was  allowed  to  prove  that  the  deceased  was  "  a 
careful,  prudent,  and  cautious  engineer."  This  was  error.  The 
question  of  want  of  negligence  of  the  deceased  was  an  issue  in  the 
case,  and  this  testimony  clearly  invaded  the  province  of  the  jury  on 
that  question.  It  was  undoubtedly  proper  to  show  that  the  deceased 
was  a  competent  engineer,  for  the  purpose  of  showing  his  earning 
capacity,  but  that  did  not  authorize  questions  of  the  character  under 
consideration.  Spaulding  v.  Railway  Co.,  98  Iowa,  205,  67  N.  W. 
Rep.  227,  and  Wheelan  v.  Railway  Co.,  85  Iowa,  167,  52  N.  W.  Rep. 
119,  cited  by  appellee,  are  not  authority  for  his  contention. 

We  discover  no  prejudicial  error  in  the  instructions  given  by  the 
court,  and  no  other  error  in  refusing  those  asked  by  the  defendant. 
We  have  given  the  evidence  in  this  case  close  attention,  and  are  not 
prepared  to  hold  that  it  is  insufficient  to  support  a  verdict.  In  view 
of  a  retrial  of  the  case,  we  will  not  discuss  it.  For  the  errors  pointed 
oat,  the  case  is  reversed. 
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BURGESS  V.  SIMS  DRUG  COMPANY  ET  al. 

Supreme  Courts  Ioway  May^  ipoi. 


NEGLIGENCE  OF  PRESCRIPTION  CLERK  IN  PUTTING  UP  DRUG  PRE- 
SCRIPTION —  LIABILITY  OF  DRUGGIST  —  STATUTORY  REQUIRE- 
MENT AS  TO  PHARMACISTS. —  In  an  action  to  recover  damages  for 
injury  alleged  to  have  resulted  to  plaintiff  from  negligence  of  defendants 
in  putting  up  medicine  for  plaintiff,  it  was  held  that  defendants  were  not 
relieved  of  responsibility  for  the  negligence,  if  any,  of  their  employee  in 
filling  the  prescription,  on  the  ground  that  they  employed  a  skilful  registered 
pharmacist,  and  the  fact  that  they  were  required  by  statute  to  employ  a 
registered   pharmacist  (i). 

PHYSICIAN  AND  PATIENT  —  PRIVILEGED  COMMUNICATIONS  — 
STATUTE —  WAIVER.  —  Testimony  of  a  witness,  on  cross-examination, 
as  to  communications  made  by  plaintiff  to  his  attending  physician,  is  not  a 
waiver  of  plaintiff's  privilege  under  Code,  sec.  4608,  prohibiting  the  disclosure 
of  confidential  communications  between  physician  and  patient,  unless 
waived  by  the  patient.  Nor  does  the  testimony  as  to  the  same  matter  at  a 
former  trial  act  as  a  waiver  of  the  privilege  under  such  section,  unless 
waived  by  the  patient. 

Appeal  from  District  Court,  Polk  county. 

"  The  defendants,  W.  D.  Sims  and  George  C.  Sims,  are  sued,  as 
partners  doing  business  under  the  firm  name  of  the  Sims  Drug  Com- 
pany, to  recover  damages  for  injury  alleged  to  have  resulted  to 
plaintiff  from  the  negligence  of  defendants  in  putting  up  a  prescrip- 
tion of  medicine  to  be  used  in  plaintiff's  eye,  the  use  of  which 
resulted  in  injury  to  the  eye  and  loss  thereof.  Defendants  deny 
the  negligence  alleged,  and  aver  that  the  prescription  complained 
of  was  filled  by  a  skilled,  competent,  and  duly-registered  pharmacist 
in  their  employ.  Verdict  and  judgment  for  plaintiff  for  $900. 
Defendants  appeal."     Judgment  affirmed. 

Spurrier  &  Maxwell,  for  appellants. 

Vernon  O.  Ford  and  Carr  &  Parker,  for  appellee. 

McClain,  J.  —  1.  Appellants  contend  that,  having  employed  a 
skillful,  registered  pharmacist,  they  are  not  liable  for  his  negligence, 
if  any  there  was,  in  filling  the  prescription,  and  cite  as  illustrations 
cases  in  which  it  has  been  held  that  a  railroad  company  contracting 
with  an  employee  to  furnish  surgical  aid  and  attendance  in  case  of 
accident  was  not  liable  for  the  negligent  acts  of  the  surgeon  thus 
selected  and  furnished,  if  due  care  and  diligence  were  used  in  the 

1.  For  similar  actions  to  the  case  at    Am.  Neg.  Rep.,  and  the  current  nam* 
bar,   from  1897  to  date,  see  vols.  1-9    bers  of  that  series  of  Reports. 


American  Negligence  Reports.  43 

selection  (Maine  v.  C,  B.  &  Q.  R.  R.  Co.,  109  Iowa,  260,  2  Am.  Neg. 
Rep.  15,  70  N.  W.  Rep.  630,  80  N.  W.  Rep.  315),  and  that  a  bank  to 
which  a  draft  is  sent  for  collection  is  not  liable  for  the  negligence 
of  the  notary  public  to  whom  the  draft  is  delivered  for  protest  (First 
Nat.  Bank  of  Mannings.  German  Bank  of  Carroll  Co.,  107  Iowa,  543, 
78  N.  W.  Rep.  195).  These  cases  we  think  are  not  analogous.  It 
was  the  duty  of  the  railroad  company  by  express  contract  in  the 
one  case,  and  the  duty  of  the  bank  by  implied  contract  in  the  other 
case,  to  secure  for  the  other  party  professional  services,  which 
neither  the  railroad  company,  in  the  one  case,  nor  the  bank,  in  the 
other,  held  itself  out  as  competent  to  perform.  The  railroad  com- 
pany did  not  pretend  to  be  a  surgeon,  nor  the  bank  to  be  a  notary. 
But  these  defendants  did  pretend  to  be  druggists  and  held  them- 
selves out  as  able  and  willing  to  fill  prescriptions.  Whether  they 
performed  the  services  individually  or  by  the  aid  of  an  employee 
was  immaterial.  The  master  who  undertakes  to  perform  a  service 
is  liable  for  the  negligence  of  his  servant  in  performing  the  service 
undertaken.  This  proposition  is  too  elementary  to  require  the 
citation  of  authorities.  It  is  true  that  the  legislature  has  provided, 
as  a  police  regulation  for  the  protection  of  the  public,  that  no  one 
who  is  not  a  registered  pharmacist  shall  fill  prescriptions;  but  when 
the  defendants  undertook,  as  a  part  of  their  regular  business,  that 
the  prescription  should  be  filled,  it  was  wholly  immaterial  to  the 
customer,  so  far  as  defendant's  liability  was  concerned,  whether 
the  prescription  was  filled  by  one  of  the  defendants  or  by  an 
employee.  McCubbin  v.  Hastings,  27  La  Ann.  713.  In  Martin  p. 
Temperley,  4  Q.  B.  298,  it  was  held  that  defendant  was  liable  for 
injury  done  by  barges  belonging  to  him  navigated  by  persons  speci- 
fied by  statute  as  qualified  for  such  purpose,  and  selected  by  defend- 
ant. The  court  held  that  the  statutory  limitation  of  defendant's 
power  of  choice  did  not  deprive  the  party  injured  of  a  remedy 
against  him  (1).     The  case  is  analogous  to  this,  and  the  decision 

1.  The  facts  in  Martin  v.  Temperley,  While  under  the  care  and  manage- 
4  Q.  B.  298.  were  as  follows:  Tbe  ment  of  M.  and  W.,  and  by  their  mis- 
owner  of  a  barge  employed  M.,  a  free-  conduct,  the  barge  injured  another 
man  of  the  Waterman's  company,  and  barge.  Held,  that  the  owner  was  lia- 
W.,  an  apprentice  of  a  freeman,  to  ble,  M.  and  W.  being,  in  point  of  law, 
navigate  it  from  the  Pool  to  Lambeth  his  servants;  and  that  he  was  not  pro- 
and  back,  and  they  were  to  receive  tected  from  his  prima  facie  liability  in 
seven  shillings  each  for  (he  voyage,  respect  of  the  injury  occasioned  by 
By  the  Waterman's  Act,  none  but  free-  their  misconduct,  by  the  Waterman's 
men  and  apprentices  of  freemen  or  of  Act,  restraining  him  to  select  his  serv- 
the  widows  of  freemen,  are  allowed  to  ants  in  the  particular  trade  from  a  priv- 
«ct  as  walermen  or  lightermen  on  the  ileged  class, 
liver    Thames   within   certain  limits. 
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seems  to  be  perfectly  reasonable.  We  think  in  this  case  defendant 
was  not  relieved  of  his  responsibility  as  employer  by  the  fact  that 
he  was  required  by  statute  to  employ  a  registered  pharmacist. 

2.  Plaintiff  claimed  that  his  eye  was  injured  by  lime  falling  into  it 
while  he  was  at  work  at  his  trade  as  a  plasterer,  and  that  the  appli- 
cation to  it  of  a  preparation  secured  from  defendants  on  a  prescrip- 
tion so  aggravated  the  injury  that  its  removal  was  necessary.  When 
Dr.  Amos,  the  specialist  who  performed  the  operation,  was  put  on 
the  stand  by  defendants  as  a  witness,  and  asked  to  state  what  was 
said  to  him  by  plaintiff  with  reference  to  the  cause  of  the  injury  to 
the  eye,  his  testimony  was  excluded  by  the  court  on  the  ground  that 
such  communication  to  him  was  privileged,  under  the  following 
provision  of  the  Code:  "Sec.  4608.  No  practicing  attorney,  coun- 
selor, physician  or  surgeon  *  *  *  shall  be  allowed,  in  giving 
testimony,  to  disclose  any  confidential  communication  properly 
intrusted  to  him  in  his  professional  capacity,  and  necessary  and 
proper  to  enable  him  to  discharge  the  functions  of  his  office  accord- 
ing to  the  usual  course  of  practice.  *  *  *  Such  prohibition 
shall  not  apply  to  cases  where  the  party  in  whose  favor  the  same  is 
made  waives  the  rights  conferred."  The  contention  of  appellants 
is  that  plaintiff  had  waived  his  privilege  with  reference  to  communi- 
cations made  to  Dr.  Amos  —  First,  by  testifying  with  reference  to 
the  same  matter  on  the  same  trial;  second,  by  testifying  as  to  the 
same  matter  at  a  former  trial  of  this  case;  third,  by  calling  Dr. 
Amos  to  testify  as  a  witness  with  reference  to  the  same  matter  on  a 
former  trial  of  this  case.  Evidence  of  the  testimony  of  plaintiff  and 
of  Dr.  Amos  on  the  former  trial  was  introduced  to  show  such  waiver. 
With  reference  to  the  testimony  of  plaintiff  on  this  trial,  it  is  urged 
by  appellee  that  the  matter  about  which  Dr.  Amos  was  asked  to 
testify  was  gone  into  by  plaintiff  only  in  answer  to  questions  on 
cross-examination,  and  it  is  contended  that  this  did  not  constitute  a 
waiver,  while,  as  to  the  testimony  of  plaintiff  and  Dr.  Amos  on  the 
former  trial,  it  is  contended  that  nothing  done  on  one  trial  will 
amount  to  a  waiver  of  the  objection  to  evidence  as  to  privileged 
communications  when  they  are  attempted  to  be  proven  on  another 
trial  of  the  same  case.  The  section  of  the  code  above  set  out  con* 
stitutes  a  partial  statutory  declaration  of  a  rule  of  evidence  which 
was  recognized  at  common  law  with  reference  to  privileged  com- 
munications to  attorneys,  but  in  this  respect  it  is  only  a  partial 
declaration;  for,  with  reference  to  attorneys,  as  well  as  physicians, 
it  relates  only  to  the  testimony  of  the  attorney  or  physician,  whereas 
the  common-law  rule  of  evidence  relating  to  communications  to 
attorneys  is  broader,  and  excuses  the  client  also  from  testifying  as 
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to  such  communications.  It  was  not  intended,  however,  by  this 
partial  statement  to  limit  the  common-law  rule  in  this  respect,  for 
this  court  has  held  that  the  client  is  still  entitled  to  claim  the 
exemption.  Barker  v.  Kuhn,  3%  Iowa,  392.  Further  than  this,  the 
provision  of  the  code  extends  the  privilege  which  at  common  law  was 
recognized  in  regard  to  communications  between  client  and  attorney 
so  as  to  cover  communications  between  the  patient  and  his  physician; 
and  we  have  no  doubt  that  it  was  intended  to  extend  to  these  com- 
munications the  same  complete  protection,  not  only  as  to  physicians, 
but  also  as  to  the  patient,  which  by  common  law  was  recognized  in 
regard  to  communications  between  client  and  attorney.  We  think 
that  there  is  no  question  but  that  the  patient  is  privileged  from  dis- 
closing communications  made  to  his  physician,  although  the  statute 
does  not  so  expressly  provide.  With  this  construction  of  the  statute 
in  mind,  we  now  proceed  to  determine  whether  in  any  of  the  three 
ways  above  specified  the  plaintiff  in  this  case  had  waived  the  privi- 
lege of  insisting  that  Dr.  Amos  should  not  testify  in  regard  to  the 
communications  made  to  him  in  his  professional  capacity.  It  is 
proper  to  suggest  further  that  the  statute  does  not  specify  what 
shall  constitute  a  waiver,  leaving  that  to  be  determined  by  the  gen- 
eral rules  of  evidence,  which,  without  statutory  authority,  had  previ- 
ously been  recognized  as  applicable  to  communications  between 
client  and  attorney.  It  is  well  settled  that  the  client  or  patient  may 
waive  his  privilege,  not  merely  by  failing  to  make  objection  to  the 
evidence  of  the  attorney  or  physician  when  offered,  but  also  by 
conduct  from  which  a  waiver  may  be  imputed  —  such  as  by  himself 
testifying  as  to  the  subject-matter  of  such  communications.  People 
v.  Gallagher,  75  Mich.  512,  42  N.  W.  Rep.  1063;  State  v.  Tall,  43 
Minn.  273,  45  N.  W.  Rep.  449;  Hunt  v.  Blackburn,  128  U.  S.  464,  9 
Sup.  Ct.  Rep.  125;  McKinney  v  Railroad  Co.,  104  N.  Y.  352,  10  N.  E. 
Rep.  544.  But  the  testimony  of  the  client  or  patient  as  to  the  com- 
munication which  will  constitute  a  waiver  of  the  privilege  so  as  to 
admit  the  attorney  or  physician  to  testify  with  reference  thereto 
must  be  voluntarily  given;  for  the  privilege  is  that  of  the  client  or 
patient,  and  it  exists  in  his  favor  until  in  some  way  abandoned.  No 
doubt,  under  this  privilege,  the  client  or  patient  may  refuse  to 
answer  on  cross-examination  when  asked  with  reference  to  the  privi- 
leged communication.  Barker  0.  Kuhn,  38  Iowa,  392;  Bigler  v. 
Reyher,  43  Ind.  112;  Hemenwayp.  Smith,  28  Vt.  701;  States.  White, 
19  Kan.  445,  27  Am.  Rep.  137;  Duttenhofer  v.  State,  34  Ohio  St.  91, 
32  Am.  Rep.  362.  But  we  are  not  willing  to  hold  that  the  failure  to 
insist  on  this  privilege  makes  the  testimony  which  he  may  give  on 
crofts-examination  voluntary,  in  such  sense  as  to  constitute  a  waiver 
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of  his  privilege  with  reference  to  the  communication  to  his  attorney 
or  physician.  In  McConnell  z/.  City  of  Osage,  80  Iowa,  293,  45  N.  W. 
Rep.  550,  8  L.  R.  A.  778,  this  court  said  that  even  the  voluntary  act 
of  the  plaintiff  in  that  case,  as  a  witness  in  testifying  to  her  physical 
health  at  a  particular  time,  would  not  constitute  a  waiver  of  objec- 
tion to  testimony  by  her  physician  as  to  communications  made  by 
her  to  him  at  that  time  showing  that  she  was  not  in  good  health, 
and  that  the  mere  fact  of  the  exclusion  of  the  physician's  testimony 
might  result  in  putting  the  condition  of  her  health  at  the  time 
referred  to  in  a  false  light  before  the  jury  would  not  be  a  sufficient 
reason  for  implying  a  waiver.  And  it  was  further  said  (and  this  is 
especially  pertinent  to  our  present  inquiry)  that  it  was  improper  to 
ask  such  witness  on  cross-examination  whether  she  was  willing  that 
the  physician  might  disclose  any  communications  which  she  had 
made  to  him  with  reference  to  her  health.  Accordingly  it  was  held 
that  the  propounding  of  such  a  question  to  the  witness  over  the 
objection  of  her  attorney,  and  to  which  her  answer  was  "  No,"  con- 
stituted error;  this  language  being  used:  "  The  statute  gives  the 
prohibition.  It  is  a  legal  right,  and  the  party  should  no  more  be 
required  to  state  under  oath  that  he  did  not  want  to  surrender  it, 
than  any  other  legal  right  he  possessed.  We  think  a  fair  trial 
requires  that  such  a  matter  should  not  even  be  referred  to;  that  the 
jury  should  not  be  impressed  with  the  belief  that  there  is  even  reluc- 
tance to  giving  such  assent.  The  subject-matter  of  such  a  waiver  has 
no  place  for  reference  in  the  taking  of  testimony,  except  by  the  party 
permitted  to  make  it."  In  the  case  before  us  it  is  evident  that  any 
objection  of  the  witness  on  cross-examination  to  testify  as  to  the 
communication  might  well  have  been  prejudicial,  and,  therefore, 
that  the  answer  of  the  witness  with  reference  thereto  cannot  be 
treated  as  a  waiver  of  the  privilege,  for  it  is  essentially  not  volun- 
tary. If  counsel  saw  fit  on  cross-examination  to  inquire  into  this 
matter,  he  must  be  bound  by  the  answer,  and  cannot  afterwards 
claim  that  the  witness,  by  answering  without  objection,  voluntarily 
waived  the  privilege.  As  to  the  testimony  at  the  former  trial,  it 
seems  to  us  that  the  waiver  resulting  therefrom  should  be  confined 
to  the  trial  in  which  the  waiver  is  made.  Our  statute  relates  to  the 
giving  of  testimony,  not  to  the  publication  in  general  of  the  privi- 
leged matter,  and  it  seems  to  us  clear  that  any  waiver  resulting  from 
the  giving  or  introduction  of  testimony  on  a  trial  should  be  limited 
to  that  trial.  Briesenmeister  v.  Supreme  Lodge,  81  Mich.  525,  45 
N.  W.  Rep.  977 ;  Grattan  v.  Insurance  Co.,  92  N.  Y.  274,  287,  44  Am. 
Rep.  372.  In  a  later  New  York  case  a  different  conclusion  was 
reached  (McKinney  v.  Railroad  Co.,  104  N.  Y.  352,  10  N.  E.  Rep. 
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544);  but  we  do  not  agree  to  the  reasoning  in  that  case,  which  would 
seem  to  lead  to  the  result  that,  if  the  privileged  communication  is 
in  any  way  made  public  by  the  patient,  the  privilege  i6  waived  for 
all  time,  whereas  we  understand  it  to  be  well  settled  that  a  com- 
munication to  a  third  person  by  the  patient  or  client  will  not  be  a 
waiver  of  the  right  to  insist  on  the  privilege  when  it  is  sought  to 
have  the  disclosure  made  by  the  way  of  testimony  in  open  court. 
Thus,  it  has  been  held  that  a  waiver  of  the  privilege  as  to  one  wit- 
ness, by  permitting  him  to  testify  as  to  the  privileged  matter,  will 
not  be  a  waiver  of  objection  to  the  testimony  of  another  witness  as 
to  the  same  matter.  Mellor  v.  Mo.  Pac.  R'y  Co.,  105  Mo.  455,  9  Am. 
Neg.  Cas.  537n,  16  S.  W.  Rep.  849.  See,  also,  Dotton  v.  Albion 
Common  Council,  57  Mich.  575,  24  N.  W.  Rep.  786,  cited  in  Mc- 
Connell  v.  City  of  Osage,  80  Iowa,  293,  301,  45  N.  W.  Rep.  550. 

3.  Many  other  assignments  of  error  are  made  and  argued,  some 
of  them  relating  to  the  sustaining  of  objections  to  hypothetical  ques- 
tions propounded  to  witnesses  called  as  experts,  and  others  to 
instructions  given;  but  a  discussion  of  these  assignments  would 
unduly  extend  this  opinion,  without  substantial  benefit.  We  have 
carefully  considered  the  objections  made,  and  find  them  to  be  with* 
out  merit. 

Judgment  affirmed. 

BURNS  v.  CITY  OF  EMPORIA. 

Supreme  Court,  Kansas,  June,  ipoi. 


HORSE  FRIGHTENED  BY  ELECTRIC  WIRE  WHICH  HAD  FALLEN  IN 
STREET  —  NOTICE  —  QUESTION  FOR  JURY.  —  Whether  a  public 
street  in  a  city,  rendered  unsafe  for  travel  by  the  falling  of  an  electric  wire, 
has  remained  in  such  condition  a  sufficient  length  of  time  to  charge  the  city 
with  constructive  notice  of  lis  unsafe  condition,  or  whether  the  city  has 
actual  notice  of  the  unsafe  condition  of  the  same,  and  might  with  reasona- 
ble diligence  after  the  receipt  of  such  notice  have  repaired  the  same  and 
averted  an  alleged  injury  occasioned  thereby,  is  a  question  of  fact  for  the 
jury,  not  a  question  of  law  for  the  court  (i). 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  county. 

Action  by  Sarah  Burns  against  the  city  of  Emporia.  From  judg- 
ment for  defendant,  plaintiff  brings  error.  The  facts  appear  in  the 
opinion.     Judgment  reversed. 

1.  See  note  on  Liability  for  Personal  Injuries  caused  by  Electric  Wires,  8  Am. 
Mxg.  Rep.  213-221. 
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Madden  Bros.,  for  plaintiff  in  error. 

Buck  &  Spencer,  for  defendant  in  error. 

Pollock,  J.  —  This  is  an  action  brought  to  recover  damages  for 
personal  injury  alleged  to  have  been  sustained  by  plaintiff,  occa- 
sioned by  the  falling  of  an  electric  wire  at  the  corner  of  Rural  street 
and  Eleventh  avenue,  in  defendant  city.  The  plaintiff  was  driving 
a  family  horse,  alleged  to  be  gentle  and  quiet,  drawing  a  carriage  in 
which  plaintiff,  her  daughter,  and  four  small  children  were  riding. 
The  horse,  becoming  entangled  in  this  fallen  wire,  became  fright- 
ened, and  reared  and  plunged,  throwing  the  plaintiff  from  the  car- 
riage, causing  the  injury  complained  of.  The  injury  occurred  about 
seven  o'clock  in  the  evening.  There  was  evidence  that  the  mayor 
and  a  member  of  the  council  were  notified  of  this  wire  being  down. 
There  was  also  evidence  that  this  wire  was  down  on  the  day  before 
the  injury  occurred.  Upon  the  trial  the  jury  returned  a  verdict  for 
defendant.     Plaintiff  brings  error. 

The  sole  question  presented  for  our  determination  arises  upon  the 
instructions  of  the  court,  and  particularly  instructions  4,  12,  and  13. 
In  instruction  4  the  court  charged  the  jury  as  follows:  "  But,  if 
such  wire  was  down,  only  for  one  day  prior  to  the  alleged  injury, 
this  would  not  be  long  enough  to  charge  and  bind  the  city  with 
implied  notice;  and  unless  you  find  from  the  evidence  that  the  city 
had  actual  notice  or  implied  notice  of  the  fact  of  such  wire  being 
down,  in  a  dangerous  condition,  then  you  cannot  find  for  the 
plaintiff."  Instruction  12  contains  the  following  language:  "  If  the 
city  did  not  learn  of  the  wire  in  question  being  out  of  repair  until 
four  o'clock,  or  after,  in  the  evening,  it  would  not  be  negligence  in 
the  city  to  delay  repairing  said  wire  until  next  morning."  In 
instruction  13  it  is  said:  "  If  you  believe  the  wire  in  question  was 
in  place  and  working  condition  at  noon  of  the  day  of  the  alleged 
injury,  and  thereafter,  and  some  time  prior  to  the  time  of  the  alleged 
injury,  for  some  cause  fell  to  the  ground,  this  would  not  be  enough 
to  charge  or  bind  the  city  with  implied  notice  of  the  condition  of 
such  wire  as  charged  by  the  plaintiff.  And  if  you  believe  from  the 
evidence  that  such  wire  was  in  place  and  in  working  condition  at 
noon,  or  thereafter,  of  the  day  of  the  alleged  injury,  and  the  city 
had  no  notice  or  knowledge  until  noon,  or  thereafter,  of  the  day  of 
the  alleged  injury  that  said  wire  was  down,  then  the  city  did  not 
have  constructive  notice  of  the  condition  of  such  wire;  and  you  will 
then  inquire  as  to  the  actual  notice,  if  any,  the  city  had."  Counsel 
for  plaintiff  in  error  contend  that  these  instructions  invade  the  pro- 
vince of  the  jury  and  are  misleading  and  prejudicial  to  the  plaintiff. 
We  agree  with  the  contention  of  plaintiff  in  error  in  this  respect. 
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It  is  the  duty  of  a  city  to  keep  its  streets  reasonably  safe  for  public 
travel  thereon  at  all  times,  day  and  night.  It  was  the  province  of 
the  jury,  not  the  court,  to  determine  whether  the  officers  of  the  city 
had  notice,  either  actual  or  constructive,  of  the  condition  of  this 
wire  for  a  sufficient  length  of  time  to  have  permitted  the  same  being 
repaired  before  the  injury  occurred.  And  it  was  not  the  province 
of  the  court  to  fix  any  definite  length  of  time  at  which  the  officers 
of  the  city  must  have  had  notice  of  the  fallen  condition  of  this  wire 
prior  to  the  injury  to  plaintiff,  in  order  to  render  the  city  liable. 
There  are  statutory  provisions  in  certain  States  charging  the  city 
with  knowledge  of  a  defect  in  its  streets  which  has  existed  for  a 
period  of  twenty-four  hours  prior  to  the  time  the  injury  occurred. 
Monies  v.  City  of  Lynn,  121  Mass.  442;  Hanscom  v.  City  of  Boston, 
141  Mass.  247,  5  N.  £.  Rep.  249;  Hinckley  #.  Somerset,  145  Mass. 
326,  14  N.  E.  Rep.  166.  No  such  statutory  provisions,  however, 
exist  in  this  State,  and  decisions  based  upon  such  statutory  pro- 
visions have  no  application  to  the  case  at  bar.  The  instructions 
given  were  both  erroneous  and  prejudicial  to  the  rights  of  plaintiff, 
and  the  judgment  must  therefore  be  reversed.  It  is  so  ordered. 
All  the  justices  concurring. 

CITY  OF  OTTAWA  V.  GILLILAND. 

Supreme  Court,  Kansas,  June,  ipoi. 


DEFECTIVE  SIDEWALK  —  DAMAGES  —  QUOTIENT  VERDICT  —  PER. 
SONAL  EXAMINATION.  —  x.  Where  a  jury  agrees  that  each  member 
shall  submit  a  sum  which  he  thinks  one  of  the  parties  ought  to  receive,  that 
the  sum  of  these  shall  be  divided  by  the  number  of  jurors,  and  the  quotient 
shall  be  their  verdict,  and  this  is  done,  and  a  nominal  sum  is  added  to  the 
amount  so  found  for  the  purpose  of  making  the  amount  an  even  number, 
without  further  deliberation  or  consideration:  Held,  such  verdict  should  be 
set  aside. 

-2.  In  an  action  to  recover  damages  for  personal  injuries,  the  trial  court  has  the 
power  to  require  the  injured  party  to  submit  the  unexposed  portion  of  his 
person  to  a  private  examination  by  physicians  or  surgeons  appointed  by 
the  court,  when,  in  the  exercise  of  a  sound  judgment,  it  appears  to  the 
court  that  the  necessity  of  the  case  demands  such  an  examination. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  county. 

Action  by  Rozetta  Gilliland  against  the  City  of  Ottawa.     From 
judgment  for  plaintiff,  defendant  brings  error.     The  facts  appear  in 
the  opinion.     Judgment  reversed. 
Vol.  X— 4 
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W.  A.  Deford  and  F.  A.  Waddle,  for  plaintiff  in  error. 

C.  A.  Smart  and  H.  W.  Page,  for  defendant  in  error. 

Greene,  J.  —  The  defendant  in  error  commenced  this  action, 
against  the  city  of  Ottawa  to  recover  damages  for  personal  injuries 
which  she  claims  she  sustained  by  reason  of  having  been  tripped  or 
thrown  on  a  defective  sidewalk.  In  the  court  below  she  recovered 
judgment.  The  plaintiff  in  error  (the  defendant  below)  filed  its 
motion  for  a  new  trial,  alleging  all  the  grounds  mentioned  in  the 
statute.  In  support  of  the  charge  of  misconduct  on  the  part  of  the 
jury  it  filed  the  following  affidavit  of  one  of  the  jurors:  "M.  L. 
Waldo,  being  duly  sworn,  on  his  oath  says:  '  I  was  a  juror  in  the 
above  entitled  cause,  tried  at  the  September  term  of  Franklin  Dis- 
trict Court,  1895.  In  determining  the  amount  of  the  verdict  ren- 
dered therein,  it  was  agreed  that  each  juror  should  give  the  sum  to 
which  he  thought  the  plaintiff  was  entitled  under  the  evidence,  and 
that  the  sum  of  these  amounts  so  given  should  be  divided  by  twelve, 
or  the  number  of  the  jurors,  and  that  the  amount,  or  average,  result- 
ing therefrom  should  be  the  amount  of  the  verdict,  which  was 
accordingly  done.  I  further  state  that  the  sum  of  $300,  the 
amount  of  the  verdict,  was  the  average  found  substantially,  being 
a  few  dollars  in  excess  of  the  actual  average,  which,  to  make  the 
amount  an  even  sum,  was  increased  to  $300.'  "  It  appears  from 
this  affidavit  that  it  was  agreed  by  the  jury  that  each  juror  should 
give  the  sum  to  which  he  thought  the  plaintiff  below  was  entitled, 
and  that  the  sum  of  these  amounts  should  be  divided  by  the  num- 
ber of  jurors,  and  that  the  quotient  should  be  the  amount  of  plain- 
tiff's verdict.  This  was  done.  The  amount  so  found  was  substan- 
tially $300,  but,  for  the  purpose  of  making  the  amount  an  even  sum, 
it  was  increased  to  $300.  This  verdict  cannot  be  sustained.  It 
falls  within  the  rule  of  Johnson  v.  Husband,  22  Kan.  277,  and  Wer- 
ner v.  Edmiston,  24  Kan.  147.  After  the  amount  was  found  by 
marking,  aggregating,  and  dividing  %  there  was  no  reconsideration. 
The  addition  made  to  that  amount  was  not  made  after  a  further  con* 
sideration  and  decision  of  the  cause  upon  its  merits,  but  was  for  the 
one  purpose  of  making  an  even  amount.  The  law  demands  of  each 
juror  an  honest  consideration  of  the  rights  of  the  parties  litigant, 
and  the  exercise  of  his  best  judgment,  guided  by  the  law  and  evi- 
dence of  the  case;  and  a  verdict  arrived  at  in  any  other  way  should 
be  set  aside.  We  think  the  court  below  erred  in  not  setting  aside 
this  verdict,  and  granting  the  defendant  below  a  new  trial. 

Counsel  for  plaintiff  in  error  present  another  question  which  will 
likely  arise  in  a  new  trial  of  this  cause,  and  for  this  reason  it 
demands  the  attention  of  this  court  at  this  time.     Upon  the  trial,. 
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defendant  requested  the  court  to  appoint  two  reputable  physicians, 
and  make  an  order  that  the  plaintiff  below  submit  to  an  examination 
by  said  physicians  for  the  purpose  of  ascertaining  the  location  and 
extentof  her  physical  injuries.  To  this  the  plain  tiff  below  objected, 
which  objection  was  sustained  by  the  court  and  the  defendant  below 
alleges  this  as  error.  In  the  case  of  Railroad  Co.  v.  Thulv  29  Kan. 
466,  44  Am.  Rep.  659,  it  was  held  by  this  court,  under  the  circum- 
stances of  that  case,  that  "  it  was  reversible  error  for  the  court  to 
refuse  to  make  an  order  for  the  examination  of  the  eyes  of  the  plain- 
tiff," and  the  correctness  of  that  decision  has  never  been  questioned. 
The  application  in  this  case  was  that  the  plaintiff  below  submit  the 
unexposed  portion  of  her  person  to  the  examination  of  a  committee 
of  physicians  selected  by  the  court.  Upon  this  question  there  has 
been  considerable  diversity  of  opinion.  In  New  York  it  was  held 
that  a  court  had  no  power  to  make  such  an  order.  Afterwards  it 
was  held  that  such  power  was  inherent  in  the  court;  but  in  the 
decision  of  McQuigan  v.  Railroad  Co.,  129  N.  Y.  50,  29  N.  E.  Rep. 
235>  *t  was  Anally  settled  as  the  law  of  that  State  that  the  court  pos- 
sessed no  such  power.  Following  this  decision,  and  in  1893,  the 
Legislature  of  that  State  amended  its  Code  of  Civil  Procedure,  con- 
ferring upon  the  courts  authority  in  actions  for  personal  injuries, 
and  upon  proper  application  and  showing  of  necessity,  the  power  to 
make  an  order  that  the  injured  party  submit  to  a  medical  examina- 
tion. In  Missouri,  in  the  case  of  hoydv.  Railroad  Co.,  53  Mo.  509, 
it  was  proposed  to  call  in  two  surgeons  to  make  a  physical  examina- 
tion during  the  progress  of  the  trial.  This  was  refused,  on  the 
ground,  as  stated  by  the  court,  "  that  it  was  unknown  to  our  prac- 
tice and  to  the  law."  But  in  Shepard  v.  Railway  Co.,  85  Mo.  629, 
55  Am.  Rep.  390,  the  court  modified  its  previous  holdings,  saying: 
"  There  are  respectable  authorities  which  hold  that  the  court  may 
order  such  personal  examination.  There  are  others  to  the  contrary. 
We  are  inclined  to  hold  with  the  former,  but  not  that  a  party  has  an 
absolute  right  to  have  such  a  personal  examination.  It  is  a  matter 
in  which  the  court  has  a  discretion,  which  will  not  be  interfered 
with  unless  manifestly  abused."  In  Parker  v.  Enslow,  102  111.  272, 
40  Am.  Rep.  588,  in  an  action  on  a  promissory  note  given  in  settle- 
ment of  a  threatened  action  for  damages,  which  it  was  claimed  the 
plaintiff  had  suffered  to  his  eyes  by  reason  of  the  negligent  acts  of 
defendant,  on  the  trial  the  defendant  asked  an  order  requiring  the 
plaintiff  to  submit  his  eyes  to  the  examination  of  medical  experts. 
The  trial  court  refused,  and  the  Supreme  Court,  in  passing  upon  the 
question,  dismissed  the  subject  in  the  following  language:  "Com- 
plaint is  also  made  that  the  court  refused  to  compel  appellee  to 
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submit  his  eyes  to  the  examination  of  physicians  in  the  presence  of  the 
jury.  There  was  no  error  in  this.  The  court  had  no  power  to  make 
or  enforce  such  an  order."  In  Pennsylvania  Co.  v.  Newmeyer,  129 
Ind.  401,  28  N.  £.  Rep.  860,  in  an  action  for  personal  injuries,  the 
court  said:  "  In  the  absence  of  a  statute  authorizing  it  —  and  none 
exists  in  this  State  —  a  party  to  an  action  is  not  required  to  submit 
his  person  to  an  examination  of  his  injuries  by  surgeons  appointed 
by  the  court  for  that  purpose."  In  the  case  of  Railway  Co.  v.  Bots- 
ford,  141  U.  S.  250,  11  Sup.  Ct.  Rep.  1000,  the  Supreme  Court  of 
the  United  States  expresses  its  dissent  in  the  following  language: 
"  The  inviolability  of  the  person  is  as  much  invaded  by  a  compul- 
sory stripping  and  exposure  as  by  a  blow.  To  compel  any  one,  and 
especially  a  woman,  to  lay  bare  the  body,  or  to  submit  it  to  the 
touch  of  a  stranger,  without  lawful  authority,  is  an  indignity,  an 
assault  and  trespass  and  no  order  or  process  commanding  such  an 
exposure  or  submission  was  ever  known  to  the  common  law  in  the 
administration  of  justice  between  individuals,  except  in  a  very  small 
number  of  cases,  based  upon  special  reasons,  and  upon  ancient  prac- 
tice, coming  down  from  the  ruder  ages,  now  mostly  obsolete  in 
England,  and  never,  so  far  as  we  are  aware,  introduced  into  this 
country."  This  decision  was  followed  in  Railroad  Co.  v.  Griffin,  25 
C.  C.  A.  413,  80  Fed.  Rep.  278.  These  are  the  principal  authorities 
against  the  proposition  which,  in  our  research,  we  have  been  able 
to  discover,  while  in  several  of  the  States  this  question  has  been 
presented,  and  a  decision  avoided,  among  which  are  the  cases  of 
Railroad  Co.  v.  Finlayson,  16  Neb.  578,  20  N.  W.  Rep.  860;  Ells- 
worth v.  City  of  Fairbury,  41  Neb.  881,  60  N.  W.  Rep.  336;  City  of 
Chadron  v.  Glover,  43  Neb.  732,  62  N.  W.  Rep.  62;  Railway  Co.  v. 
Underwood,  64  Tex.  463;  Railway  Co.  v.  Norfleet,  78  Tex.  321,  14 
S.  W.  Rep.  703.  We  think,  however,  that  the  great  weight  of 
authority,  as  well  as  reason,  is  against  the  decision  of  the  courts 
above  cited,  and  in  favor  of  the  opinion  that,  when  a  proper  case 
presents  itself,  the  court  not  only  has  the  power  to  require  a  plain- 
tiff in  an  action  to  recover  damages  for  personal  injuries  to  submit 
to  a  physical  examination,  but  that  it  ought  to  exercise  it.  The 
opinion  in  the  case  of  Railway  Co.  v.  Botsford  is  greatly  weakened 
by  the  dissenting  opinion  of  Mr.  Justice  Brewer,  concurred  in  by 
Mr.  Justice  Brown;  and  we  think  the  latter  the  better  reasoning. 
While  we  have  the  greatest  respect  for  the  decision  of  that  court, 
the  opinion  in  that  case  does  not  convince  our  reason.  We  think  it 
is  a  sacrifice  of  justice  and  the  rights  of  parties  to  sentiment.  In 
actions  for  personal  injuries  the  exact  location  and  extent  of  the 
injury  is  frequently  the  very  question  in  dispute  —  the  fact  to  be 
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ascertained.     While   the  court,   in   the  exercise  of  its  discretion, 
should  protect  the  feelings  and  sensibilities  of  all  litigants,  the 
rights  of  the  parties  and  the  ascertainment  of  the  truth  is  the  chief 
object  of  a  trial.     The  purpose  of  a  trial  is  to  mete  out  exact  justice. 
This  cannot  be  accomplished  when  the  truth  is  suppressed,  and  this 
may  be  done  if  the  court  has  not  the  power  to  ascertain  what  the 
truth  is.     In  an  action  for  personal  injuries  the  injured  party  may 
call  physicians  to  whom  he  may  expose  his  person,  not  for  the  pur- 
pose of  effecting  a  cure,  but  for  the  purpose  of  using  this  expert  evi- 
dence to  assist  him  in  the  trial  of  his  case.     He  may  also  expose  the 
injured  portion  of  his  person  to  the  jury,  observing  the  rules  of 
decency.     Should  the  litigant  be  permitted  to  withhold  the  truth  or 
the  means  of  ascertaining  what  the  truth  is,  simply  because,  in  the 
ascertainment  of  the  truth,  he  may  conceive  the  idea  that  an  indig- 
nity is  being  offered?    That  is  not  an  indignity  which  is  not  so 
intended.     May  he  be  permitted  to  present  so  much  of  the  truth  as 
he  desires,  and  as  he  thinks  to  his  interest,  and  withhold  the  remain- 
der?   This  would  certainly  be  his  privilege  if  the  court  does  not 
possess  the  power  to  make  an  order  that  will  develop  the  exact 
truth.     It  is  suggested  by  some  of  the  authorities  which  hold  con- 
trary to  the  views  herein  expressed  that  the  rule  would  operate 
harshly  upon  delicate  and  modest  females.     We  think  such  may 
safely  rely  upon  the  courts  of  this  country.     An  examination  will 
not  be  ordered  needlessly,  or  where  an  improper  shock  to  modesty 
or  feelings  of  delicacy  would  be  likely.     We  only  decide  that  the 
court  has  the  power,  and   in  each  case  it  is  to  be  exercised  or  not 
according  to  the  sound  discretion  of  the  presiding  judge.     We  think 
it  safer  in  the  administration  of  justice  to  trust  to  the  courts  to  pro- 
tect the  sensibilities  of  the  parties  in  such  examinations,  so  far  as  it 
is  possible  to  do  so,  and  beyond  that  to  hold  them  subordinate  in 
importance  and  sacredness  to  the  interest  of  justice,  than  to  hold 
that  a  party  to  a  litigation  has  it  within  his  power  to  develop  so 
much  of  the  facts  as  may  appear  to  be  to  his  interest,  and  then  stop 
the  investigation.     We  also  think  that  the  great  weight  of  authority 
favors  this  view.     In  the  ascertainment  of  the  physical  condition  of 
the  litigants  in  divorce  actions  a  physical  examination  was  allowed 
at  common  law.     Devanbagh  v.  Devanbagh,  5  Paige,  554,  28  Am. 
Dec.  443;  Newell  v.  Newell,  9  Paige,  25.     The  authority  supporting 
this  doctrine  in  actions  for  personal  injuries  are  numerous  and 
ample.     In  O'Brien  v.   City  of  La  Crosse,  99  Wis.  421,  75  N.  W. 
Rep.  81,  4  Am.  Neg.  Rep.  99,  the  court  held:  "  That  in  an  action 
for  personal  injuries  the  defendant  has,  in  the  absence  of  a  statute, 
no  absolute  right  to  have  a  personal  examination  of  the  injured 
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party  by  physicians,  but  such  right  rests  in  the  sound  discretion  of 
the  court"  (i).  In  Turnpike  Co.  v.  Bailey,  37  Ohio  St.  104,  the 
court  said:  "  In  an  action  to  recover  for  personal  injuries  caused  by 
negligence  of  defendant,  the  court  has  power  to  require  the  plaintiff 
to  submit  his  person  to  an  examination  by  physicians  or  surgeons 
when  necessary  to  ascertain  the  nature  and  extent  of  the  injury." 
In  Graves  v.  City  of  Battle  Creek,  95  Mich.  266,  269,  54  N.  W.  Rep. 
757,  758,  the  court  used  the  following  language:  "The  question 
whether  the  trial  court  has  the  power,  under  any  circumstances,  to 
require  the  plaintiff  in  an  action  for  personal  injuries  to  submit  to 
an  examination  by  a  physician,  before  the  jury,  of  the  portion  of  the 
body  alleged  to  have  been  injured,  is  answered  in  the  affirmative." 
In  speaking  of  the  decision  of  the  case  of  Railway  Co.  v.  Botsford, 
the  courtsaid:  "  This  decision  is  entitled  to  very  great  weight,  but, 
in  view  of  the  manifest  justice  of  a  requirement  that  the  plaintiff  in 
a  case  of  personal  injury  shall  produce  the  best  evidence  attainable, 
we  think  this  case  should  not  be  permitted  to  stem  the  otherwise 
almost  unbroken  current  of  authority  upon  this  subject."  In  Rail- 
way Co.  v.  Dobbins,  60  Ark.  481,  30  S.  W.  Rep.  887,  31  S.  W.  Rep. 
147,  which  was  an  action  for  personal  injuries,  it  was  said:  "  The 
court  may  require  a  plaintiff  suing  for  personal  injuries  alleged  to 
be  permanent  to  submit  to  an  examination  of  his  person  by  experts, 
and  may  direct  that  it  be  made  in  court  or  elsewhere."  In  Hall  v. 
Incorporated  Town  of  Manson,  99  Iowa,  699,  68  N.  W.  Rep.  922,  it 
was  held:  "Where  the  condition  of  plaintiff's  foot  is  material  on 
the  question  of  permanency  of  injury,  and  witnesses  for  plaintiff 
have  testified  that  the  injured  foot  is  larger  than  the  other,  but  that 
the  leg  six  inches  above  the  ankle  is  smaller  than  the  other  leg  at 
the  same  point,  and  witnesses  for  defendant  have  testified  that  the 
foot  is  the  same  size  as  the  other,  and  that  the  leg  at  the  point  speci- 
fied is  larger  than  the  other,  all  the  witnesses  having  just  made 
measurement,  it  is  error  to  refuse  a  request  to  have  such  party's 
injury  examined  in  the  presence  of  a  jury."  In  Railroad  Co.  v. 
Childress,  82  Ga.  719,  9  S.  E.  Rep.  602,  it  was  held  that:  "  It  is 
within  the  discretion  of  the  trial  court  to  require  the  plaintiff  suing 
for  a  physical  injury  alleged  to  be  permanent  to  submit  to  an 
examination  by  competent  physicians  at  the  instance  and  at  the 
expense  of  the  defendant  in  the  action,  to  ascertain  the  nature, 
extent,  and  probable  duration  of  the  injury,  so  as  to  afford  means  of 
proving  the  same  at  the  trial."     In  Railroad  Co.  v.  Hill,  90  Ala.  71, 

1.  On  the  question  of  personal  ex-    La  Crosse,  99  Wis.  421,  4  Am.  Nbg. 
ami  nation  of  the  injured  party,  see  the    Rep.  99-100. 
authorities  cited  in  O'Brien  v.  City  of 
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S  So.  Rep.  90,  it  was  held:  "  Where  the  plaintiff,  a  young  married 
woman,   sues  to  recover  damages  for  personal  injuries  sustained 
from  the  derailment  of  the  car  in  which  she  was  riding  as  a  passen- 
ger 011   the  defendant's  railroad,  and  her  attending  physician  has 
testified,  from  an  examination  of  her  person,  several  times  repeated, 
as  to  the  nature,  character,  extent,  and  probable  consequence  of  her 
internal  injuries,  but  the  correctness  of  his  diagnosis  is  questioned 
by   other  physicians,  the   defendant  has  the  right   to  insist  that 
she  shall  submit  to  a  personal  examination  by  one  or  more  other 
physicians  or  surgeons,  under  the  direction  and  control  of  the  court; 
and  the  refusal  to  order  such  examination  is  a  reversible  error  when 
it  appears  that  her  life  or  health  would  not  be  thereby  endangered." 
"  In  modern  trials  of  civil  actions  for  physical  injuries  the  question 
has    frequently  arisen  whether  the  court  has  power  to  order  an 
inspection  of  the  body  of  the  plaintiff  or  person  injured  for  the  pur- 
pose of  ascertaining  the  nature  and  extent  of  the  injuries.     Some  of 
the  courts,  carrying  in  their  minds  no  higher  conception  of  a  judicial 
trial  than  the  conception  that  it  is  a  combat,  in  which  each  of  the 
gladiators  is  permitted,  within  certain  limits,  to  deceive  and  trick 
the  antagonist  and  the  umpire,  have  denied  the  right  of  the  defend- 
ant to  have  an  order  for  such  inspection.     Other  courts,  taking  the 
more  enlightened  view  that  the  object  of  a  judicial  trial  is  to  enable 
the  state  to  establish  and  enforce  justice  between  party  and  party, 
have  held  that  it  is  within  the  power  of  the  trial  court,  in  the  exer- 
cise of  sound  discretion,  in  proper  cases,  upon  an  application  sea- 
sonably made,  under  proper  safeguards  designed  to  preserve   the 
rights  of  both  parties,  to  order  such  an  inspection,  and  to  compel 
the  plaintiff  or  injured  person  to  submit  to  it."     Thomp.  Trials,  sec. 
859.     We  are  of  the  opinion  that  the  trial  court  has  the  power,  in 
actions  for  personal  injuries,  to  require  the  plaintiff  to  submit  to  a 
private  physical  examination  by  a  board  of  physicians  selected  by 
the  court;  that  it  should  be  exercised  cautiously,  and  only  when  neces- 
sary to  a  full  determination  of  the  facts,  and  with  every  care  possible 
to  protect  the  feelings  and  sensibilities  of  the  party.     In  this  case, 
however,  as  presented,  we  are  of  the  opinion  that  the  court  did  not 
abuse  its  discretion. 

For  the  other  reasons  herein  expressed,  the  judgment  of  the  court 
below  is  reversed.    All  the  justices  concurring. 
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JAMES  V.  HAYES. 

Supreme  Courty  Kansas,  Juney  ipoi. 


BOUNDARY  DISPUTE  —  PERSON  INJURED  BY  DISCHARGE  OF  GU1T 
—  LIABILITY  —  INSTRUCTION  —  DAMAGES.  —  i.  The  boundary 
between  two  adjacent  lots  was  in  dispute.  The  owner  of  one  of  the  lota 
was  severely  injured  by  receiving  in  his  body  a  charge  of  shot  from  a  gun 
in  the  hands  of  the  other,  and  brought  an  action  to  recover  his  damages- 
therefor.  The  defendant  claimed  that  the  gun  was  accidentally  discharged. 
In  such  action  it  is  not  error  to  give  the  following  instruction,  the  facts  as. 
therein  predicated  being  fairly  shown  by  the  evidence-.  "A  party  is  noL 
generally  liable  in  damages  for  an  injury  which  is  the  result  of  an  accident, 
and  if  you  believe  from  the  evidence  in  this  case  that  plaintiff  was  injured, 
but  that  the  injury  received  was  the  result  of  an  accident,  then  plaintiff 
could  not  recover.  But  in  this  connection  I  further  instruct  you  that  if,  at 
the  time  of  the  injury  received  by  plaintiff,  the  line  between  plaintiff's  and 
defendant's  properties  was  in  dispute,  the  plaintiff  claiming  said  line  to  be 
further  south  than  where  defendant  claimed  it  to  be;  that  plaintiff  went 
upon  said  disputed  tract  of  land  to  determine  where  a  certain  post  had 
heretofore  been  located  and  while  there,  in  the  act  of  digging  upon  said 
strip  of  land,  the  defendant  procured  a  loaded  shotgun,  pointed  it  towards 
plaintiff,  and  discharged  it,  and  plaintiff  was  injured  by  reason  of  the  dis- 
charging of  the  gun  by  defendant,  —  then  I  instruct  you  that  defendant 
would  be  liable  in  damages  to  plaintiff  for  any  injury  he  may  have  received 
on  account  of  the  discharging  of  the  gun,  and  it  would  make  no  difference 
whether  the  defendant  intended  to  hit  the  plaintiff  or  not." 

s.  It  is  impossible  to  fix  any  rule  by  which  damages  compensating  for  pain  and 
suffering  can  be  estimated,  or  for  ascertaining  what  will  exactly  repay  for 
permanent  injury.  The  amount  10  be  awarded  must  be  left  to  the 
enlightened  consideration  of  the  jury,  under  all  the  evidence;  and  a  verdict 
therefor  will  not  be  set  aside  unless  the  court  can  say  that  the  amount 
thereof  is  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the 
jurv. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  county. 

Action  by  William  H.  Hayes  against  T.  M.  James.  From  judg- 
ment for  plaintiff,  defendant  brings  error.     Judgment  affirmed, 

"  James  and  Hayes  owned  and  occupied  as  residences  adjoining- 
lots  in  Topeka.  A  controversy  had  existed  for  a  considerable  time 
as  to  the  correct  location  of  the  boundary  line  between  them. 
A  recent  survey  by  the  county  surveyor  had  placed  this  line  far 
over  upon  James'  lot,  but  he  (James)  contended  that  the  survey  was 
erroneous,  and  that  Hayes  was  not  entitled  to  establish  the  division 
line  where  it  had  been  located  by  this  survey.     No  hard  words  had 
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passed  between  them,  however,  and  each  seemed  willing  to  abide 
the  farther  action  of  the  courts  or  legally  constituted  authorities. 
One  morning,  shortly  after  the  survey,  Hayes,  for  the  purpose,  as 
he  says,  of  locating  or  relocating  a  post  which  had  formerly  stood 
upon   the  ground  claimed  by  James,  but  which  by  the  survey  was 
thrown  upon  Hayes'  side  of  the  division  line,  drove  a  stake  where 
he  thought  the  post  had  been.     He  then  went  to  his  house,  but 
shortly  thereafter,  returning  to  the  spot  with  a  shovel,  commenced 
to  dig,  hoping  to  find  the  foot  of  the  old  post,  which  he  claimed  had 
been  broken  off.     He  had  thrown  out  but  two  or  three  shovels  full  of 
dirt,  when  James  came  out  of  his  house  with  a  loaded  double-barrel 
shotgun.     He  had  observed  the  movements  of  Hayes,  and,  thinking 
there  might  be  trouble,  had  looked  around  for  something  with  which 
to  defend  himself.     Seeing  nothing  at  hand,  he  had  passed  into  the 
house,  and  procured  the  shotgun,  which  he  found  loaded.     Approach- 
ing within  about  twenty  or  thirty  feet  of  Hayes,  he  spoke  to  him, 
and  some  conversation  took  place  between  them.     The  evidence  is 
conflicting  as  to  just  what  was  said.     It  was  of  short  duration,  how- 
ever, when  James  discharged  the  gun  at  Hayes,  the  load  striking 
him  (Hayes)  in  the  left  side,  and  making  an  ugry  wound  across  the 
short  ribs  and  connecting  cartilages  on  that  side.     James  claims  the 
discharge  of  the  gun  was  accidental.     There  were  many  things  in 
the  evidence  looking  otherwise,  and  the  jury  evidently  concluded 
that  the  shot  was  either  discharged  on  purpose  or  with  great  wanton- 
ness.    Hayes  was  detained  from  his  business  some  six  weeks,  suf- 
fered much  pain,  and  claimed  that  he  was  permanently  injured.     He 
brought  this  action  in  the  Shawnee  county  District  Court  to  recover 
for  these  injuries,  alleging  his  damages  to  be  $20,000.     The  jury 
assessed  the  damages  at  $2,000,  and  itemized  the  same  as  follows: 
Time  lost,  (81;  pain  suffered,  $500;  permanent  injuries,  $1,000; 
punitive  damages,  $419.     The  court  entered  judgment  on  the  ver- 
dict.    James  brings  the  case  here,  alleging  many  errors." 
Vance  &  Campbell,  for  plaintiff  in  error. 
J.  S.  Ensminger,  for  defendant  in  error. 

Cunningham,  J.  (after  stating  the  facts).  —  Before  passing  to  con- 
sider the  errors  claimed  by  the  plaintiff  in  error,  we  may  and  ought 
to  say  that  the  record,  even  upon  Mr.  James*  own  evidence,  does 
not  show  the  slightest  excuse  for  the  deadly,  and  almost  fatal, 
assault  which  he  made  upon  Mr.  Hayes.  It  was  entirely  without 
legal  excuse.  Nothing  in  the  acts  of  Mr.  Hayes  or  the  controversy 
between  them  can  be  found  to  justify  the  shooting  by  Mr.  James. 
While  this  is  so,  he  is  entitled  to  a  fair  trial,  under  the  rules  of  law, 
which  his  counsel  claim  he  has  not  had. 
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The  first  error  claimed  is  in  the  admission  of  the  evidence  of  Dr. 
Mitchell,  who  attended  Mr.  Hayes  at  the  time  of  his  injury.  The 
doctor  testified  as  to  the  character  of  the  wound  received  by  Mr. 
Hayes;  that  it  was  a  dangerous  one,  and  near  what  vital  organs  it 
was;  and  was  then  permitted  to  testify  what  would  have  been  the 
effect  of  the  wound  had  it  been  made  upon  other  portions  of  the 
body  —  if  it  had  penetrated  the  heart,  the  stomach,  or  the  liver.  It 
is  probable  that  this  evidence  was  not  very  material,  yet  we  do  not 
deem  it  wholly  without  relevancy.  It  certainly  could  have  done  the 
defendant  no  harm. 

Second.  The  clothing  worn  by  Mr.  Hayes  at  the  time  he  was  shot 
was  exhibited  to  the  jury,  over  the  objection  of  the  defendant.  We 
do  not  deem  this  erroneous.  It  certainly  would  show  very  plainly 
where  the  shot  struck  Mr.  Hayes,  and  whether  many  or  few  of  the 
shot  struck  him;  whether  the  wound  inflicted  was  grievous  or  slight. 

Third.  Complaint  was  made  that  Mr.  James  was  not  permitted  to 
answer  the  question,  "  Is  your  physical  condition  such  that  you  can 
have  a  physical  contest  with  anybody  ?  "  This,  under  the  evidence, 
was  wholly  immaterial.  Mr.  Hayes  was  making  no  hostile  demon- 
stration. No  claim  can  be  made  that  it  was  necessary  for  Mr. 
James  to  shoot  at  the  time  he  did  in  order  to  protect  himself. 
Besides  this,  Mr.  James  was  permitted,  in  quite  a  lengthy  examina- 
tion, to  state  his  exact  physical  condition. 

Fourth.  The  court  gave  the  following  instruction:  "  A  party  is 
not  generally  liable  in  damages  for  an  injury  which  is  the  result  of 
an  accident,  and  if  you  believe  from  the  evidence  in  this  case  that 
plaintiff  was  injured,  but  that  the  injury  received  was  the  result  of 
an  accident,  then  plaintiff  could  not  recover.  But  in  this  connec- 
tion I  further  instruct  you  that  if,  at  the  time  of  the  injury  received 
by  the  plaintiff,  the  line  between  plaintiff's  and  defendant's  proper- 
ties was  in  dispute,  the  plaintiff  claiming  said  line  to  be  further 
south  than  where  defendant  claimed  it  to  be;  that  plaintiff  went 
upon  said  disputed  tract  of  land  to  determine  where  a  certain  post 
had  heretofore  been  located,  and  while  there,  in  the  act  of  digging 
upon  said  strip  of  land,  the  defendant  procured  a  loaded  shotgun, 
and  pointed  it  towards  plaintiff,  and  discharged  it,  and  plaintiff  was 
injured  by  reason  of  the  discharging  of  the  gun  by  defendant  —  then 
I  instruct  you  that  defendant  would  be  liable  in  damages  to  plaintiff 
for  any  injury  he  may  have  received  on  account  of  the  discharging 
of  the  gun,  and  it  would  make  no  difference  whether  the  defendant 
intended  to  hit  the  plaintiff  or  not."  Plaintiff  in  error  complains 
that  this  instruction,  and  especially  the  last  clause  thereof,  does  not 
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correctly  state  the  law;  that  it  does  make  a  difference  in  the  dam- 
ages "  whether  the  defendant  intended  to  hit  the  plaintiff  or  not;" 
and  argues  that  this  instruction  goes  to  the  extent  of  saying  to  the 
jury  that  as  much  punitive  damages  should  be  allowed  in  case  of  an 
unintentional  injury  as  in  one  inflicted  on  purpose.     We  do  not  think 
that  meaning  can  be  attached  to  this  instruction.     It  only  says  that 
the    defendant  would  be  liable  in  damages  whether  the  injury  was 
intended  or  not;  that  is,  some  damages,  the  character  and  extent 
of   which    damages  were  properly  defined  and  explained  in  other 
instructions.     Certainly  it  can  hardly  be  contended  that,  had  the 
premises  laid  down  in  the  former  part  of  this  instruction  existed, 
Mr.  James  would  not  have  been  liable  in  some  damages.     A  threat 
with  a  loaded  shotgun  is  not  the  recognized  legal  way  of  settling  a 
controversy  about  a  disputed  boundary,  and  if  injury  shall  result  to 
another,  by  the  discharge  of  the  gun,  either  by  reason  of  the  care- 
less handling  and  without  intention,  or  on  purpose,  under  the  con- 
ditions therein  set  out,  the  injured  one  would  be  entitled  to  recover 
at  least  compensatory  damages. 

Fifth.  It  is  further  claimed  that  the  verdict  is  excessive  and 
oppressive;  that  the  jury  should  not  have  allowed  so  much  as  $500 
for  pain  and  suffering,  nor  so  much  as  $1,000  for  permanent  injury. 
The  wound  inflicted  was  a  very  serious  one.  The  defendant  in 
error  was  detained  from  his  business  thirty-nine  days.  It  was 
thought  for  a  time  that  his  injuries  might  prove  fatal.  He  was 
taken  to,  and  cared  for  in,  a  hospital.  He  suffered  pain  for  several 
days  quite  acutely.  The  muscles  of  his  body  were  stiffened  and 
movement  impeded.  It  is  not  possible,  in  the  nature  of  things,  to 
accurately  estimate  the  money  value  of  pain.  We  cannot  say  that 
so  many  hours  or  days  of  suffering  of  such  intensity  shall  be  esti- 
mated at  so  many  dollars;  neither  can  we  estimate  with  any  close 
accuracy  the  permanent  damage  that  may  come  to  one  from  so  seri- 
ous an  injury.  While  at  the  present  little  inconvenience  may  be 
experienced  therefrom,  as  age  advances  the  effects  may  be  felt 
more  and  more.  The  very  best  that  can  be  done  is  to  submit  the 
whole  question  to  the  enlightened  and  oath-bound  consideration  of 
an  impartial  jury,  which  has  been  properly  instructed  as  to  the  law 
governing  such  cases  and  assisted  by  the  arguments  of  counsel. 
The  rule  for  the  government  of  the  jury  was  correctly  stated  by  the 
trial  court  as  follows:  "  In  cases  of  this  character,  where  damages 
are  sought  to  be  recovered  for  personal  injuries,  no  fixed  rule  can 
be  laid  down  in  arriving  at  the  amount  of  the  verdict.  If  you  find 
for  the  plaintiff,  then,  in  determining  the  amount  of  actual  damage, 
you  have  aright  to  take  into  consideration  the  extent  of  the  injury; 
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whether  it  is  permanent  or  only  temporary;  any  pain  or  suffering 
the  party  may  have  sustained;  loss  of  time,  or  his  inability  to  labor, 
on  account  of  the  injury  he  received.  We  cannot  say  that  the  ver- 
dict is  not  authorized  by  the  evidence,  or  that  its  amount  is  so  exces- 
sive as  to  indicate  passion  on  the  part  of  the  jury. 

Sixth.  The  plaintiff  in  error  requested  the  court  to  give  nine  dif- 
ferent instructions,  none  of  which  were  given.  The  refusal  of  the 
court  in  this  respect  is  alleged  as  error.  We  have  carefully  exam- 
ined these  requested  instructions,  and  are  persuaded  that  all  the 
propositions  of  law  therein  contained  which  were  applicable  to  the 
facts  of  the  case  were  fully  covered  by  the  instructions  which  were 
given. 

Seventh.  Objection  is  made  to  the  refusal  of  the  court  to  admit 
certain  items  of  evidence.  We  do  not,  however,  find  any  error 
therein. 

The  record  is  quite  voluminous.  We  have  carefully  examined  it,, 
and  are  compelled  to  say  that  no  reversible  error  is  found.  The 
judgment  of  the  trial  court  will  be  affirmed.  All  the  justices 
concurring. 


FAGG'S  Adm'r  v.  LOUISVILLE  AND  NASHVILLE 

RAILROAD  COMPANY. 

Court  of  Appeals,  Kentucky »,  May%  ipoi. 


EJECTING  TRESPASSER  FROM  TRAIN  —  INTOXICATED  PERSON  — 
DUTY  OF  CARRIER  —  LIABILITY  FOR  DEATH.  —  Where  defendant's 
servants  in  charge  of  a  freight  train,  ejected  therefrom  plaintiff's  intestate 
(who,  while  in  a  drunken  and  helpless  condition,  had  boarded  the  train),  in 
a  deep  cut  on  defendant's  roadbed,  on  a  dark  night,  and  he  was  run  over 
and  killed  by  a  passenger  train  which  defendant's  servants  knew  would 
pass  through  said  cut,  it  was  held  that  defendant  was  liable  for  the  death 
of  plaintiff's  intestate,  notwithstanding  the  latter  was  ejected  from  the  train 
at  the  place  he  got  on,  as  that  fact  did  net  give  defendant  the  right  to  eject 
a  trespasser  regardless  of  time,  place  and  circumstances,  and  his  physical 
and  mental  condition  (i). 

I.  Ejection  of  persons  from  trains,  etc,  ically  grouped  and  arranged  in  alpha- 

—  For  actions  relating  to  liability  of  betical  order  of  Slates.      Subsequent 

carriers  for  ejection  of  persons  from  actions  to  date  are  reported  in  vols.  1-9 

trains,  street  cars,  etc.,  from  the  earliest  Am.  Neg.  Rep.,  and  the  current  num~ 

period   to  1897,  see  vol.  8  Am.  Neg.  bers  of  that  series  of  Reports. 
Cas.,  where  the  same  are   chronolog- 
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Appeal  from  Circuit  Court,  Simpson  county. 

Action  by  J.  P.  Waldron,  administrator  of  Solon  Fagg,  against 
the  Louisville  &  Nashville  Railroad  Company  to  recover  damages 
for  the  death  of  .plaintiff's  intestate.  From  judgment  for  defendant 
plaintiff  appeals.  The  facts  appear  in  the  opinion.  Judgment 
reversed. 

Roark  &  Finn,  for  appellant. 

Edward  W.  Hines  and  J.  A.  Mitchell,  for  appellee. 

Paynter,  Ch.  J.  —  The  plaintiff,  J.  P.  Waldron,  administrator  of 
Solon  Fagg,  deceased,  instituted  this  suit  against  the  appellee  to 
recover  damages  for  the  alleged  negligent  killing  of  the  intestate- 
The  question  here  for  review  is  the  action  of  the  court  in  sustaining 
a  demurrer  to  the  petition  as  amended,  and  in  dismissing  it  upon 
appellant's  failure  to  plead  further.  It  is  in  two  paragraphs,  but, 
in  our  opinion,  it  was  not  necessary  or  proper  to  thus  paragraph  it. 
If  it  is  good,  it  simply  states  one  cause  of  action ;  that  is,  the  appellee's 
negligent  killing  of  the  appellant's  intestate,  which  resulted  in  dam- 
age to  the  estate  of  the  intestate.  Because  there  may  have  been 
one  or  more  acts  of  negligence  which  produceed  the  injury  resulting 
in  death  does  not  make  it  proper,  in  stating  the  cause  of  action,  to 
do  so,  in  as  many  paragraphs  as  there  may  have  been  acts  of  negli- 
gence which  separately  or  collectively  produced  the  injury.  So,  in 
stating  the  averments  of  the  petition,  we  will  do  so  as  though  it  was 
not  paragraphed.  It  is  averred  that  there  is  a  deep  cut  upon  the 
defendant's  roadbed  in  the  city  of  Franklin,  immediately  north  of 
defendant's  north  switch;  that  upon  a  night  in  December,  1898,  the 
decedent  Solon  Fagg,  was  in  a  drunken  and  helpless  condition,  and 
at  about  eight  o'clock  upon  that  night,  while  in  that  condition, 
boarded  the  north-bound  freight  train  in  the  cut;  that  the  night  was 
dark  and  rainy;  that  the  agents  and  servants  of  defendant  in  charge 
of  the  freight  train  knew  the  drunken  and  helpless  condition  of  the 
decedent;  that  they  knew  that  other  trains  of  the  defendant  would 
shortly  pass  through  the  cut,  yet  they  then  and  there  negligently 
and  wrongfully  ejected  him  from  the  train;  that  it  was  natural  and 
probable  that  death  or  great  bodily  harm  would  be  inflicted  upon 
him  by  reason  of  being  ejected  from  the  train;  that  upon  the  same 
night,  while  upon  the  track  in  the  cut,  drunk  and  in  a  helpless  con- 
dition, he  was  run  over  and  killed  by  one  of  the  defendant's  trains; 
that  upon  the  night  in  question  the  defendant's  superintendent  at 
Nashville,  Tenn.,  and  its  agent  at  Franklin,  Ky.,  had  notice  that  he 
was  in  the  cut  upon  defendant's  track  in  a  drunken  and  helpless 
condition;  that  the  superintendent  and  agent  knew  that  in  a  short 
while  a  north-bound  passenger  train  would  pass  through  the  cut 


i 
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where  he  was,  and  that  he  was  in  great  danger;  that  the  superin- 
tendent and  agent  had  ample  time  and  opportunity  to  notify  defend- 
ant's crew  in  charge  of  the  north-bound  passenger  train  which  would 
shortly  pass  through  the  cut,  that  he  was  in  the  cut,  and  to  take 
other  precautions  to  prevent  his  injury;  that  they  failed  to  notify 
the  crew  upon  that  north-bound  passenger  train  concerning  him, 
and  failed  and  refused  to  use  any  care  or  take  any  precaution  to 
prevent  injury  to  him;  that  the  north-bound  passenger  train  ran 
over  and  killed  him  in  the  cut  upon  the  night  in  question.  In  an 
amended  petition  it  is  averred  that  the  decedent  was  killed  at  the 
point  where  he  was  ejected  from  the  train;  that  if  the  superintend- 
ent at  Nashville  and  the  agent  at  Franklin  had  notified  the  crew 
upon  the  passenger  train  of  the  position  which  he  occupied,  and  of 
his  condition,  those  in  charge  of  it  could  and  would  have  avoided 
injuring  him,  without  endangering  the  passengers  or  the  train.  The 
foregoing  averments  are  substantially  those  contained  in  the  peti- 
tion as  amended ;  at  any  rate,  all  those  that  are  essential  to  be 
stated  for  the  purpose  of  considering  the  sufficiency  of  the  petition. 
They  are  taken  as  true  on  demurrer. 

For  the  purpose  of  considering  the  question  involved,  the  facts 
averred  may  be  summarized  as  follows:  Decedent,  without  a  right 
to  do  so,  placed  himself  upon  a  freight  train,  and  thus  became  a 
trespasser.  He  did  this  while  the  train  was  standing  in  a  deep  cut, 
on  a  dark  and  rainy  night  in  December.  While  he  was  in  a  drunken 
and  helpless  condition,  he  was  ejected  from  the  train  in  the  cut,  and 
left  there  in  the  condition  described.  This  condition  was  known 
to  those  in  charge  of  the  train  from  which  he  was  ejected.  They  also 
knew  that  shortly  thereafter  a  passenger  train  would  pass  over  the 
track  through  the  cut.  The  superintendent  of  the  road  at  Nashville, 
and  the  agent  at  Franklin,  the  station  near  by  where  the  ejectment 
took  place,  were  notified  that  he  was  on  the  track  in  the  cut  in  a 
drunken  and  helpless  condition,  and  this  notice  they  received  in  time 
to  have  saved  him  from  the  impending  peril  by  the  exercise  of  ordi- 
nary care,  and  in  doing  which  it  would  not  have  hazarded  the  lives  of 
the  passengers  or  the  property  of  the  appellee.  The  question  is  not 
involved  as  to  the  right  of  those  in  charge  of  the  freight  train  to 
have  ejected  the  decedent.  That  he  was  a  trespasser,  and  the  right 
to  eject  him,  is  admitted.  The  law  gave  the  right  to  the  agents 
and  servants  of  the  appellee  to  eject  him.  The  question  here  for 
determination  is  whether  they  should  have  ejected  him  at  the  time, 
place  and  under  the  circumstances  averred  in  the  petition,  consider- 
ing his  mental  and  physical  condition.  The  liability  of  appellee,  if 
it  exist,  arises  from  the  disregard  of  those  in  charge  of  the  freight 
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train  for  human  life  while  in  the  performance  of  a  legal  right,  and 
the  disregard  for  human  life  by  the  appellee's  superintendent  and 
agent  after  they  were  advised  of  the  perilous  position  which  the 
decedent  occupied,  and  their  failure  to  use  care  to  save  him.  All 
courts  and  all  law  writers  agree  that  those  in  charge  of  a  train  have 
no  right  to  throw  a  trespasser  from  it  while  moving,  and  thus  jeop- 
ardize his  life.  Principles  of  humanity  forbid  the  exercise  of  the 
right  in  such  a  cruel  manner.  For  the  same  reason,  if  they  eject  a 
trespasser  who  is  not  imperiling  the  lives  of  the  officers  in  charge  of 
the  train,  or  the  passengers,  or  doing  something  which  makes  it 
hazardous  to  permit  him  to  remain  upon  the  train  (Louis.  &  N.  R. 
R.  Co.  v.  Logan,  88  Ky.  232,  8  Am.  Neg.  Cas.  294,  10  S.  W.  Rep. 
655),  they  must  be  regardful  of  the  time,  place,  and  circumstances 
under  which  they  perform  the  act  of  removal.  If  the  decedent  had 
boarded  the  train  several  miles  from  the  cut,  and  after  reaching 
there  had  been  removed,  under  the  circumstances  described,  it 
seems  to  us  that  no  one  could  have  had  any  difficulty  in  reaching 
the  conclusion  that  death  or  great  bodily  harm  would  have  been  the 
natural  and  probable  result  of  the  removal,  and  a  liability  would 
have  been  incurred  by  the  appellee.  In  this  case,  according  to  the 
averments  of  the  petition,  he  got  on  the  train,  and,  after  getting 
on,  was  a  trespasser,  just  the  same  as  if  he  had  boarded  it  at  another 
station,  and  been  carried  to  that  point.  Getting  on  the  train  was 
an  accomplished  fact.  The  fact  that  he  had  just  got  on  the  train 
while  it  was  standing  in  the  cut  did  not  give  those  in  charge  of  it 
the  right  to  seize  and  hurl  him  from  it,  without  regard  to  conse- 
quences; neither  did  that  fact  give  them  the  right  to  eject  him, 
regardless  of  time,  place,  and  circumstances,  and  his  physical  and 
mental  condition.  They  had  no  more  right  to  jeopardize  his  life 
in  his  removal  because  he  had  been  on  the  train  but  a  short  time 
than  they  would  have  had  if  he  had  been  carried  to  that  point  from 
elsewhere.  The  right  to  remove  a  trespasser  does  not  depend  upon 
the  question  as  to  the  length  of  time  he  has  been  on  the  train, 
neither  is  the  liability  of  the  railroad  company  affected  by  the  fact 
that  the  trespasser  has  been  on  the  train  a  long  or  a  short  time.  That 
fact  has  nothing  to  do  with  the  case.  The  same  responsibility 
attaches  for  the  removing  of  him  in  the  one  case  as  in  the  other. 

The  principle  which  underlies  the  doctrine  enunciated  in  Louis., 
Cin.  &  L.  R.  R.  Co.  v.  Sullivan,  81  Ky.  624,  8  Am.  Neg.  Cas.  286,  50 
Am.  Rep.  186,  and  Louis.  &  Nash.  R.  R.  Co.  v.  Ellis'  AdmV,  97  Ky. 
33°>  3°  S.  W.  Rep.  979,  8  Am.  Neg.  Cas.  294^  is  applicable  to  the 
facts  of  this  case.  Sullivan  was  drunk,  and  failed  to  pay  his  fare 
on  demand,  and  was  removed  while  in  a  drunken  condition,  in  a 
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deep  snow,  and  fell  and  laid  in  it  until  he  was  badly  frozen,  entailing 
the  loss  of  some  toes,  fingers,  and  part  of  his  heel.  The  court  held 
that  the  railroad  company  was  liable  for  the  injury  resulting  to  him 
under  the  circumstances  detailed.  In  the  Ellis  case,  the  removal 
took  place  when  he  was  drunk  and  in  a  cut  in  the  road,  on  either 
side  of  which  was  a  wire  fence,  and  the  court  held  that  if  the  natural 
and  probable  result  of  his  removal,  under  such  circumstances,  was 
that  he  would  be  killed  by  trains  that  would  subsequently  follow, 
then  the  company  was  liable.  In  condemning  an  instruction  in  that 
case  which  assumed  the  agents  of  the  railroad  company  had  the 
right  to  eject  a  trespasser,  regardless  of  the  time,  place,  and  cir- 
cumstances and  his  physical  and  mental  condition,  the  court  said: 
"  It  seems  to  us  that  the  ordinary  principles  which  characterize 
humanity  condemn  such  claim.  If  the  claim  of  appellant  be  true, 
that  the  decedent  was  ejected  in  a  cut,  away  from  any  station,  with 
banks  and  fences  on  either  side  of  the  track,  in  such  mental  or 
physical  condition  as  rendered  him  incapable  of  taking  care  of  him- 
self, the  officer  with  a  knowledge  Of  his  condition,  then  it  was  no 
less  wrong  to  eject  decedent  under  the  circumstances  than  it  would 
have  been  to  have  ejected  from  the  train  a  toddling  child  who  had 
not  mental  capacity  to  know  the  danger  of  walking  upon  a  railroad 
track,  or  the  physical  ability  to  avoid  such  danger  if  it  had  the 
mental  capacity  to  discern  it.  Would  any  one  contend  if  appellant 
should  kill  a  child  under  such  circumstances,  that  it  would  not  be 
liable  to  damages  therefor?  "  To  show  the  views  that  other  courts 
have  on  questions  substantially  similar  to  the  one  here  involved,  we 
will  quote  from  opinions  delivered  by  them.  It  was  said  in  Haug  v. 
Great  Northern  R'y  Co.,  (N.  D.)  5  Am.  Neg.  Rep.  467,  77  N.  W.  Rep. 
97 :  "When  the  carrier  discovers  that  one  helpless  from  intoxication 
is  upon  its  train  without  right,  it  must,  in  selecting  a  safe  place  to  put 
him  off,  have  regard  to  his  actual  condition,  physical  and  mental, 
without  any  reference  to  his  responsibilty  for  such  condition.  The 
law  declares  to  the  carrier  that  it  shall  not  expose  him  to  great  peril, 
even  in  exercising  its  undoubted  right  to  eject  him;  and,  in  declar- 
ing whether  he  will  be  subjected  to  peril,  not  only  must  climatic 
conditions,  the  propinquity  of  shelter,  and  other  matters  be  taken 
into  account,  but  also  the  actual  state  of  his  mind  and  bodily  health 
and  strength,  if  known  to  the  agent  of  the  carrier.'9  In  Railway 
Co.  v.  Valleley,  32  Ohio  St.  349,  8  Am.  Neg.  Cas.  567,  30  Am.  Rep. 
601,  the  court  said:  "  It  might,  perhaps,  as  far  as  this  case  is  con- 
cerned, be  conceded  that,  if  a  man  were  so  intoxicated  as  to  be 
without  reason,  sense,  or  intelligence,  it  would  be  unlawful,  as  it 
would  be  inhuman,  to  expel  him  from  the  cars  at  night,  where  he 
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-would  be  just  as  likely  as  not  to  lie  down  upon  the  rails  and  go  to 
sleep.     We  may  concede,  further,  that  to  put  off  a  drunken  man, 
during  a  bitterly  cold  night,  in  the  woods,  far  from  any  house,  when 
the  probabilities  were  that  he  would  freeze  to  death  before  help 
could  reach  him,  would  be  as  indefensible  in  law  as  it  would  be 
wicked  and  cruel  in  fact.     And,  further,  to  put  a  man  off,  in  a  dark 
night,  upon  a  high  railroad  bridge,  or  upon  the  brink  of  a  precipice, 
where  the  first  step  would  be  destruction,  this  could  find  no  justifi- 
cation in  law.     All  this  might  possibly  be."     In  Atch.,  T.  &  S.  F. 
R.  R.  Co.  v.  Weber,  33  Kan.  554,  6  Pac.  Rep.  877,  8  Am.  Neg.  Cas. 
274n,  the  court  said:    "  The  duty  of  the  railroad  company,  however, 
with  respect  to  Weber,  did  not  end  with  his  removal  from  the  train. 
He  was  unconscious,  and  unable  to  take  care  of  himself.     The  com- 
pany could  not  leave  him  upon  the  platform  helpless,  exposed,  and 
without  care  or  attention.     It  was  its  duty  to  exercise  reasonable 
care  and  diligence  to  make  temporary  provision  for  his  protection 
and  comfort.     As  was  said  by  the  learned  court  who  tried  the  cause: 
4  Of  course,  the  carrier  is  not  required  to  keep  hospitals  or  nurses 
for  sick  or  insane  passengers,  but,  when  a  passenger  is  found  by  the 
carrier  to  be  in  such  a  helpless  condition,  it  is  the  duty  of  the  carrier 
to  exercise  the  reasonable  and  necessary  offices  of  humanity  towards 
him  until  some  suitable  provision  may  be  made.'  "     In  Conolly  v. 
Crescent  City  R.  R.  Co.,  41  La.  Ann.  61,  8  Am.  Neg.  Cas.  309,  5 
So.  Rep.  259,  6  So.  Rep.  526,  the  court  said:     "  But  none  of  these 
cases  hold  that  this  right  of  exclusion  can  be  exercised  arbitrarily 
and  inhumanely,  or  without  due  care  and  provision  for  the  safety 
and  well-being  of  the  ejected  passenger.     On  the  contrary,  the  duty 
of  exercising  such  care  and  provision  is  universally  recognized." 
In  Ind.  P.  &  C   R.  R.  Co.  v.  Pitzer,  109  lad.  186,  6  N.  E.  Rep.  310, 
10  N.  E.  Rep.  70,  8  Am.  Neg.  Cas.  223a,  the  court  referring  to  some 
cases,  said:     "These  are  cases  —  extreme  ones,  it  maybe  —  illus- 
trating the  doctrine  that  regard  must  be  had  to  the  helpless  condi- 
tion of  one  who  enters  a  railroad  train,  and  that  those  in  charge  of 
the  train  must  do  no  act  which  is  cruel  or  inhuman.     Granting  that 
these  cases  are  extreme  ones,  still  the  general  doctrine  which  they 
assert  is  undeniably  a  sound  one ;  for  through  all  the  cases  runs  the 
principle  that  what  humanity  requires  must  be  done  by  those  who 
act  with  knowledge  of  another's  helplessness."     In  Roseman  c. 
Carolina  Central  R.  R.  Co.,  112  N.  C.  716,  16  S.  E.  Rep.  766,  8  Am. 
Neg.  Cas.  564a,  the  court  said:     "  But  where  the  power  expressly 
:given  by  law  is  exercised  in  such  a  manner  as  to  willfully  and  wan- 
tonly expose  the  ejected  person  to  danger  of  life  or  limb,  the  com- 
pany is  still  liable  for  injury  or  death  resulting  from  the  expulsion. 
Vol.  X  —  5 
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Cases  falling  within  this  last  exception  to  the  general  rule,  and  not 
intended  to  be  included  under  the  statute,  arise  where  the  persons 
ejected  are  manifestly  too  infirm  to  travel  or  too  much  intoxicated 
to  be  trusted  to  find  the  way  to  the  nearest  house  or  station.  3  Wood, 
R.  R.,  sec.  362;  2  Shear.  &  R.  Neg.,  sec.  493;  Railway  Co.  v.  Wright, 
34  Am.  Rep.  277."  In  Brown  v.  C,  R  I.  &  P.  R.  R.  Co.,  51  Iowa, 
238,  8  Am.  Neg.  Cas.  242,  1  N.  W.  Rep.  487,  the  court  said:  "  In- 
exercising  the  right  of  ejection  reasonable  and  ordinary  care  should 
be  employed.  In  determining  whether  such  care  has  been  exer- 
cised, all  the  circumstances  should  be  considered  —  as  the  physical 
condition  of  the  person  ejected;  the  time,  whether  in  daylight  or 
late  at  night;  the  condition  of  the  country,  whether  thickly  or 
sparsely  settled;  the  place  of  the  ejection,  whether  near  to,  or 
remote  from,  dwellings  of  any  character,  including  stations;  the 
character  of  the  weather,  whether  pleasant  or  inclement,  etc.  The 
rules  of  law,  as  well  as  the  dictates  of  humanity,  require  that  the 
ejection  shall  occur  at  such  place,  and  be  conducted  in  such  manner,, 
as  not  unreasonably  to  expose  the  party  to  danger."  Judge  Elliott, 
in  his  work  on  Railroads  (section  1637),  says:  "  If  he  is  so  intoxi- 
cated or  so  young  or  feeble  as  not  to  be  able  to  take  care  of  himself, 
or  look  out  for  his  own  safety,  the  company  should  exercise  reason- 
able care  to  see  to  it  that  he  is  not  expelled  and  abandoned  in  such 
a  place,  and  under  such  circumstances,  that  he  will  be  exposed  to 
unnecessary  peril."  The  conclusion  which  we  have  reached  is  sup- 
ported by  Isbell  v.  Railroad  Co.,  27  Conn.  393,  71  Am.  Dec.  78. 

Should  the  company  be  held  responsible  because  its  superintend- 
ent at  Nashville  and  agent  at  Franklin  knew  that  the  decedent  was 
on  the  track  in  a  drunken  and  helpless  condition,  and  that  shortly 
thereafter  a  train  would  pass  over  its  track  through  the  cut,  and 
failed  to  notify  those  in  charge  of  it  of  his  situation,  and  thus  avoid 
the  calamity  which  befell  him?  We  think  it  should.  The  knowledge 
of  these  officers  was  the  knowledge  of  the  company.  From  the 
averments,  they  could  have  avoided  the  injury  by  the  exercise  of 
ordinary  care.  They  could  have  saved  the  life  of  the  unfortunate 
man  by  giving  notice  to  those  in  charge  of  the  passenger  train  of 
his  peril  It  would  be  a  strange  doctrine  of  ethics  and  of  law  if  an 
unfort  •  nte  man,  on  a  dark,  cold  night,  in  a  drunken  and  helpless 
condi'i  » \  is  on  the  track  of  a  railway  company  in  a  deep  cut,  and 
that  f  r  is  known  to  the  superintendent,  together  with  the  knowl- 
edge <  n  a  passenger  train  will  soon  pass  over  the  track  through 
the  t  >  'el,  and  will  probably  kill  him,  that  the  company  is  not 
respn  tibia  if  its  superintendent  could  have  avoided  the  injury  by 
the  t^/cise  of  ordinary  care,  and  failed  to  do  so.     We  are  of  the 
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opinion  that  if  the  death  of  deceased  would  naturally  and  probably 
flow  from  the  act  of  his  removal  from  the  train  at  the  time,  place, 
and  under  the  circumstances  in  his  physical  and  mental  condition, 
then  the  company  is  liable.  We  are  also  of  the  opinion  that,  if  the 
company  could  not  be  made  responsible  for  the  acts  of  its  agents 
and  servants  in  thus  removing  the  decedent,  still  if  he  was  on  the 
track  in  a  drunken  and  helpless  condition,  and  the  superintendent 
at  Nashville  and  the  agent  at  Franklin  knew  of  his  situtation,  and 
failed  to  exercise  ordinary  care  to  save  his  life,  by  notifying  those 
who  were  in  charge  of  the  train  which  was  soon  to  pass  over  its 
track  through  the  cut,  and  those  in  charge  of  the  train  could  have, 
without  hazarding  the  lives  of  the  passengers  on  it  or  the  property 
of  the  company,  avoided  running  over  him,  the  company  is  liable. 

The  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 

Du  Relle  and  Burnam,  JJ.,  dissenting. 


WARREN  v.  BANGOR,  ORONO  AND  OLD  TOWN 

RAILWAY  COMPANY. 

Supreme  Judicial  Courty  Maine,  Marchy  ipoi. 


COLLISION  BETWEEN  TEAM  AND  STREET  CAR  — STOP,  LOOK  AND 
LISTEN  —  CONTRIBUTORY  NEGLIGENCE.  —  1.  The  plaintiff  recovered 
a  verdict  for  damages  resulting  from  a  collision  between  his  team  and  a  car 
of  the  defendant  company.  Upon  motion  to  have  the  verdict  set  aside  as 
against  evidence,  it  appeared  that  it  was  not  in  controversy  that  the  plain- 
tiff drove  along  to  the  crossing  without  slackening  his  speed,  and  without 
stopping  to  look  or  listen,  and  without  looking  or  listening  for  an  approach- 
ing car.  Held,  that  while  it  cannot  be  declared,  as  a  matter  of  law,  that  it 
is  the  absolute  duty  of  a  traveler  to  look  and  listen  for  an  approaching  car 
before  crossing  the  tracks  of  a  street  railway,  as  it  is  under  the  settled  rule 
respecting  steam  railroads,  it  may  still  be  determined  as  a  matter  of  fact 
that,  in  some  situations,  the  exercise  of  ordinary  care  and  prudence  would 
require  the  traveler  to  look  and  listen  before  crossing  the  tracks  of  an 
electric  railway  (z). 

3.  The  plaintiff  was  driving  in  a  closed  carriage  on  a  dark  night.  He  was 
familiar  with  the  street  railway  crossing  at  Broadway,  and  knew  of  the 
massive  hedges  that  intercepted  his  line  of  vision  down  Cumberland  street. 
If  he  had  stopped  and  listened  before  h:  reached  the  point  which  com- 
manded a  view  of  the  approaching  car,  he  could  not  have  failed  to  hear  the 
horn  of  the  machinery  or  the  rumble  of  the  car.     If  he  had  looked,  after  he 

x.  See  note  on  the  Rule  of  Stop,  Look  and  Listen,  9  Am.  Nbg.  Rep.  408-416. 
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reached  the  line  of  vision,  he  must  have  seen  the  brilliant  headlight  and 
the  lighted  monitor  of  the  approaching  car.  In  this  situation  the  plaintiff 
was  not  relieved  by  anything  in  the  conduct  of  the  motorman  of  the  plain 
duty  to  use  his  own  senses  of  sight  and  hearing  when  they  were  so  mani- 
festly available  to  him.  He  was  required  to  do  for  his  own  safety  and  pro- 
tection what  ordinarily  careful  persons  are  accustomed  to  do  under  like 
circumstances.  Hdd%  that  his  failure  to  look  and  listen  for  the  approach- 
ing  car,  before  attempting  to  ctoss  the  track,  was  the  result  of  his  own 
thoughtless  inattention,  and  must  be  regarded  as  negligence  on  his  part  (i). 
3.  Nor  does  it  appear  that  the  consequences  of  the  plaintiff's  negligence  in  this 
respect  could  have  been  avoided  by  the  use  of  any  ordinary  care  on  the 
part  of  the  motorman.  The  plaintiff's  own  neglect  was  the  proximate  cause 
of  the  accident. 
(Official.) 

"Action  on  the  case  by  Ara  Warren  against  the  Bangor,  Orono  and 
Old  Town  Railway  Company  to  recover  damages  which  the  plaintiff 
claims  he  has  sustained  in  his  property  on  account  of  a  collision 
between  his  carriage,  in  which  he  was  riding,  and  an  electric  car  of 
the  defendant  company,  at  the  junction  of  Broadway  and  Cumber- 
land street,  in  the  city  of  Bangor,  caused  by  the  alleged  negligence 
of  the  defendant  company,  in  the  evening  of  November  21,  1899. 
The  jury  returned  a  verdict  for  the  plaintiff  for  $117.  Motion  for 
new  trial.     Motion  granted." 

Argued  before  Wiswell,  Ch.  J.,  and  Emery,  Whitehouse, 
Savage,  Fogler,  and  Powers,  JJ. 

M.  Laughlin,  for  plaintiff. 

E.  C.  Ryder,  for  defendant. 

Whitehouse,  J.  —  The  plaintiff  recovered  a  verdict  for  the  dam- 
ages alleged  to  have  been  sustained  by  reason  of  injuries  to  his 
horse,  carriage,  and  harness,  resulting  from  a  collision  between  his 
team  and  one  of  the  electric  cars  of  the  defendant  company  at  the 
intersection  of  Broadway  and  Cumberland  streets  in  Bangor. 

The  case  comes  to  the  law  court  on  the  defendants'  motion  to 
have  the  verdict  set  aside  as  against  the  evidence. 

The  accident  happened  on  the  21st  day  of  November,  1899,  about 
twenty  minutes  before  seven  o'clock  in  the  evening.  The  plaintiff 
was  driving  into  the  city  down  Broadway  with  his  horse  harnessed 
to  a  Bangor  top  buggy.  The  electric  car  was  running  up  Cumber- 
land street  on  schedule  time,  on  its  regular  trip  from  Bangor  to  Old 
Town,  leaving  West  Market  Square  at  6:30. 

At  its  intersection  with  Cumberland  street,  Broadway  is  eighty- 
three  feet  wide  and  Cumberland  street  fifty  feet  wide  at  that  point. 

z.  See  note  on  Collisions  on  Street  Passengers  or  Employees  are  Injured, 
Railroads  by  which  Persons  Other  than    8  Am.  Nkg.  Rep.  240-046. 
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The  defendant's  railway  is  near  the  center  of  Cumberland  street, 
and  running  easterly  across  Broadway  the  grade  is  slightly  ascend- 
ing, but  so  nearly  level  that  the  rise  is  scarcely  perceptible.  At  the 
corner  of  Broadway  and  Cumberland  streets,  on  the  west  line  of 
Broadway  and  the  north  line  of  Cumberland  street,  were  dense  buck- 
thorn hedges  six  feet  in  height,  which  obstructed  the  plaintiff's  view 
of  Cumberland  street  west  of  Broadway  until  within  about  fifty  feet 
of  the  place  of  collision.  The  plaintiff  was  a  resident  of  Bangor, 
was  in  the  habit  of  driving  on  Broadway  frequently,  and  was  familiar 
with  these  streets,  and  the  conditions  above  described.  On  the 
evening  in  question  it  was  dark  and  foggy,  and  the  top  of  the  plain- 
tiff's carriage  was  up,  and  the  sides  put  on.  The  electric  car  was  a 
closed  car,  with  vestibules.  It  was  provided  with  a  headlight,  and 
the  interior  was  lighted  the  entire  length  in  the  usual  manner.  The 
plaintiff  says,  in  effect,  that  he  failed  to  see  the  car  until  it  "  sud- 
denly flashed  onto  "  him  after  the  horse  was  on  the  track,  and  that 
he  then  applied  the  whip  in  the  hope  of  getting  across  the  rails  and 
avoiding  a  collision;  but,  when  the  car  was  about  the  center  of 
Broadway,  it  struck  the  carriage  on  the  fore  wheel,  throwing  the 
horse  to  the  right  and  the  carriage  to  the  left  of  the  track. 

The  motorman  in  charge  of  the  car  testifies  that  he  was  not  aware 
of  the  approach  of  the  team  until  it  was  within  twelve  or  fifteen  feet 
of  the  place  of  collision,  and  that  he  then  applied  the  brake,  and 
used  every  exertion  to  stop  the  car  in  season  to  prevent  a  collision, 
but  was  unable  to  do  so.  The  plaintiff  thereupon  contends,  as  the 
principal  ground  of  defendant's  liability,  that  the  motorman  was 
guilty  of  negligence  in  not  exercising  greater  vigilance  to  discover 
an  approaching  team,  and  in  not  employing  more  effective  measures 
to  stop  the  car  in  season  to  avoid  the  accident;  and  he  introduces 
evidence  tending  to  show  that  immediately  before  the  collision  the 
motorman  was  engaged  in  frivolous  conversation  with  a  passenger, 
and  that  others  on  the  car  saw  the  team  before  the  motorman  dis- 
covered it.  The  defendant  insists  that  no  failure  of  duty  on  the 
part  of  the  motorman  in  these  respects  is  shown  by  the  evidence, 
and  contends  that,  on  the  other  hand,  the  conclusion  is  irresistible 
that  the  negligence  of  the  plaintiff  was  the  proximate  cause  of  the 
accident. 

The  testimony  is  conflicting  in  regard  to  the  rate  of  speed  at 
which  the  plaintiff  was  driving.  He  testifies  that  he  was  "  jogging 
along  at  the  rate  of  four  or  five  miles  an  hour,"  while  the  defend- 
ant's witnesses  say  the  horse  was  coming  so  rapidly  that  they 
thought  it  was  a  runaway  team.  But  it  was  not  in  controversy 
that  he  drove  along  to  the  crossing  without  slackening  his  speed, 
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whatever  it  was,  and  without  stopping  to  look  or  to  listen,  and 
without  looking  or  listening  for  an  approaching  car. 

True,  the  established  rule  respecting  steam  railroads  that  it  is 
negligence  per  se  for  a  person  to  cross  the  track  without  first  look- 
ing and  listening  for  a  coming  train  is  not  deemed  wholly  applicable 
when  crossing  the  tracks  of  a  street-railway  company  in  a  public 
street,  where  the  cars  do  not  enjoy  the  exclusive  right  of  way.  In 
other  words,  it  cannot  be  declared,  as  a  matter  of  law,  that  it  is  the 
absolute  duty  of  a  traveler  to  look  and  listen  for  an  approaching 
car  before  crossing  the  tracks  of  a  street  railway.  Kelly  v.  Wake- 
field, etc.,  St.  R'y  Co.,  175  Mass.  331,  56  N.  E,  Rep.  285,  7  Am. 
Neg.  Rep.  314,  n;  Robbins  v.  Railway  Co.,  165  Mass.  30,  42  N. 
E.  Rep.  334;  Hall  v.  West  End  St.  R'y  Co.,  168  Mass.  461,  47  N.  E. 
Rep.  124,  3  Am.  Neg.  Rep.  38.  But  the  reasons  for  the  rule  applied 
to  steam  railways  may,  under  some  circumstances,  be  applicable  to 
the  crossing  of  a  street  railway.  It  may  be  determined,  as  a  mat- 
ter of  fact,  that  the  exercise  of  ordinary  care  and  prudence  would 
require  a  traveler  in  some  situations  to  look  and  listen  before  cross* 
ing  the  tracks  of  a  street  railway.  In  the  recent  decision  of  Kelly 
v.  Railway  Co.,  supra  —  a  case  presenting  striking  analogies  to  the 
case  at  bar  —  it  was  found  by  the  law  court  as  a  matter  of  fact  that 
the  plaintiff,  who  was  approaching  a  street-railroad  track  obscured 
by  a  dense  growth  of  trees  for  a  portion  of  the  distance  to  the  place 
of  crossing,  was  guilty  of  contributory  negligence  in  failing  to  look 
and  listen  for  cars  on  reaching  the  crossing,  although  he  had  previ- 
ously looked  from  a  point  commanding  a  view  of  the  further  end  of 
the  growth  of  trees. 

In  the  case  at  bar  the  plaintiff  was  driving  in  a  closed  carriage  on 
a  dark  night.  He  was  familiar  with  the  street-railway  crossing  at 
Broadway.  He  "  knew  of  the  car  and  the  track."  He  must  have 
known  that,  according  to  the  schedule,  a  car  would  leave  West 
Market  Square  at  6 130  p.  m.  on  a  regular  trip  to  Old  Town;  and  he 
must  have  known  approximately  the  rate  of  speed  at  which  it  was 
usually  run  over  Cumberland  street,  and  about  what  time  it  would 
be  likely  to  cross  Broadway.  He  knew  of  the  massive  hedges  that 
intercepted  his  line  of  vision  down  Cumberland  street  until  he 
arrived  "  within  a  few  feet  "  of  the  northerly  line  of  that  street.  If 
he  had  stopped  and  listened  before  he  reached  the  point  which  com- 
manded a  view  of  the  approaching  car,  he  could  not  have  failed  to 
hear  the  hum  of  the  machinery,  or  the  rumble  of  the  car.  If  he  had 
stopped  to  look  and  listen  after  he  reached  the  line  of  vision,  or  had 
looked  without  stopping,  he  must  have  seen  the  brilliant  headlight, 
and  the  lighted  monitor  of  the  approaching  car.     His  own  carriage 
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-was  not  provided  with  lights,  and  his  team  was  not  likely  to  be  seen 
-or  heard  by  the  motorman  until  its  approach  near  the  track.  In 
this  situation  the  plaintiff  was  not  relieved  by  anything  in  the  con- 
duct of  the  motorman  of  the  plain  duty  to  use  his  own  senses  of 
sight  and  hearing  when  they  were  so  manifestly  available  to  him. 
He  was  required  to  do  for  his  own  safety  and  protection  what 
ordinarily  careful  persons  are  accustomed  to  do  under  like  circum- 
stances. The  exercise  of  ordinary  care  and  prudence  required  him 
to  look  and  listen  for  the  approaching  car  before  attempting  to 
cross  the  track.  His  failure  to  do  so  was  the  result  of  his  own 
thoughtless  inattention,  and  must  be  regarded  as  negligence  on  his 
part. 

Nor  does  it  appear  from  the  evidence  that  the  consequences  of 
the  plaintiff's  negligence  in  this  respect  could  have  been  avoided  by 
the  use  of  any  ordinary  care  on  the  part  of  the  motorman.  The 
iact  that  the  team  may  have  been  discovered  by  a  passenger  a 
second  before  it  was  seen  by  the  motorman  by  no  means  proves  a  fail- 
ure of  duty  on  the  part  of  the  latter.  He  had  just  received  a  signal 
bell  to  stop  for  a  passenger  to  alight  at  Broadway,  and  for  the 
moment  was  mindful  of  that  duty;  and  it  does  not  appear  from  the 
evidence  that  his  previous  conversation  with  a  passenger  interfered 
with  his  duty  respecting  the  plaintiff.  It  is  shown  by  a  preponder- 
ance of  the  evidence  that  the  gong  was  sounded  in  the  usual  manner 
when  the  car  reached  the  Broadway  crossing. 

The  plaintiff's  own  negligence  must,  therefore,  be  deemed  the 
proximate  cause  of  the  accident. 

Motion  sustained. 


UNITED  RAILWAYS  AND  ELECTRIC  COMPANY 
OF   BALTIMORE  v.  STATE  (to  USE  of  Deane, 

ET  AL.). 

Court  of  Appeals,  Maryland,  June,  ipoi. 


CARRIER  OF  PASSENGERS  —  LIABILITY  FOR  ASSAULT  COMMITTED 
BY  ONE  PASSENGER  UPON  ANOTHER— DRUNKEN  AND  DIS- 
ORDERLY PASSENGERS.  —  In  an  action  to  recover  damages  for  the 
death  of  a  passenger  on  defendant's  street  car,  who  was  killed  by  another 
passenger,  it  appeared  that  the  assailant,  who  was  drunk,  was  ejected  from 
the  car  for  an  assault  upon  another  passenger  on  the  rear  platform,  but  he 
again  got  on  the  car,  and  though  the  conductor  and  the  motorman  saw  him 
they  did  not  at  once  make  an  effort  to  again  remove  him,  nor  when  the  cat 
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stopped  at  the  next  crossing  did  the  persons  in  charge  of  the  car  try  tft* 
remove  him,  although  he  was  still  acting  disorderly,  and  subsequently  the 
drunken  passenger  aimed  a  vicious  blow  at  the  deceased,  causing  his  death. 
Held,  that  the  failure  to  keep  the  disorderly  passenger  off  the  car  was  negli- 
gence, for  which  the  railroad  company  was  liable  (i). 
DUTY  OF  CARRIER  TO  PROTECT  PASSENGER  FROM  ASSAULT  BY 
FELLOW- PASSENGER.  —  It  is  just  as  incumbent  on  the  carrier  to  protect 
all  his  passengers  from  assault  by  a  fellow-passenger,  when  his  servants 
have  knowledge  or  the  means  of  knowledge  that  an  assault  on  some  one  is 
imminent,  and  when  they  have  time  and  the  means  to  avert  it,  as  it  is  to- 
proleci  all  his  passengers  from  injuries  likely  to  result  from  defective 
means  or  methods  of  transportation  (a). 

Appeal  from  Superior  Court  of  Baltimore  city. 

Action  by  the  State  of  Maryland,  to  the  use  of  Emma  P.  Deaner 
and  others,  against  the  United  Railways  and  Electric  Company  of 
Baltimore.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Fielder  C.  Slingluff,  George  D.  Penniman  and  T.  Rowland^ 
Slingluff,  for  appellant. 

John  Prentiss  Poe,  Daniel  B.  Chambers  and  John  R.  M.  Staum„ 
for  appellee. 

McSherry,  Ch.  J.  — This  suit  was  brought  in  the  name  of  the 
State  of  Maryland,  to  the  use  of  the  widow  and  children  of  Frank 
H.  Deane,  against  the  United  Railways  and  Electric  Company  of 
Baltimore,  to  recover  damages  for  the  injury  caused  to  the  equitable 
plaintiffs  by  the  death  of  Mr.  Deane.  His  death  is  alleged  to  have 
been  the  result  of  the  defendant's  negligence,  and  the  negligence 
charged  consisted  in  the  failure  of  the  company's  servants  to  pro- 
tect the  deceased,  while  he  was  a  passenger  on  one  of  its  cars,  from 
the  deadly  assault  made  upon  him  by  a  fellow-passenger.  The  main 
question  in  the  case  is  whether  there  was  sufficient  evidence  of  neg- 
ligence to  justify  the  trial  court  in  allowing  the  case  to  go  to  the 
jury.  At  the  close  of  the  evidence  adduced  in  behalf  of  the  plain- 
tiff the  defendant  requested  the  court  to  withdraw  the  case  from  the 
consideration  of  the  jury.  That  request  was  refused,  and  the 
defendant  reserved  an  exception.  The  defendant  then  offered  evi- 
dence on  its  part,  and,  when  all  the  evidence  on  both  sides  was  in, 

z.  See  vol.  8  Am.  Neg.  Cas.,  for  ac-  Nkg.  Rep.,  and  the  current  numbers- 
tions  relating  to  Assaults  upon  Passen-  of  that  series  of  Reports. 
gers,  where  the  same  are  chronologi- 
cally grouped,  from  the  earliest  period  2.  See  note,  at  end  of  this  case,  on 
to  1897,  and  arranged  in  alphabetical  Liability  op  Carrier  for  Assault  ok 
order  of  States.    Subsequent  actions  to  Passenger  by  Fellow-passenger. 
date  are  reported  in  vols.  1-10  Am. 
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it  renewed  the  request  previously  refused,  and  presented  several 
other  prayers  for  instructions  to  the  jury.  The  request  to  withdraw 
the  case  from  the  jury  was  again  refused,  though  the  court  granted 
several  other  prayers  submitted  by  the  defendant.  The  refusal  to 
grant  the  first,  third,  and  tenth  prayers,  which  asked  to  have  the 
case  taken  from  the  jury,  the  refusal  to  grant  the  defendant's  eighth 
prayer,  and  the  granting  of  the  plaintiff's  first  prayer  constitute  the 
rulings  assigned  as  error  in  the  second  exception.  No  point  has 
been  made  upon  the  plaintiff's  prayer,  and  we  need  not  allude  to  it 
further  than  to  say  that  it  fairly  submitted  the  law  of  the  case  to 
the  jury.  The  first  exception  is  out  of  the  case,  because  the  presen- 
tation of  evidence  by  the  defendant  after  the  court  had  declined  to 
take  the  case  from  the  jury  on  .the  evidence  of  the  plaintiff  was  a 
waiver  of  that  exception.  That  proposition  has  been  so  recently 
decided,  in  Barabasz  v.  Kabat,  91  Md.  53,  46  Atl.  Rep.  337,  that  we 
shall  not  pause  to  discuss  it  (1).  We  therefore  come  to  inquire  as  to 
the  legal  sufficiency  of  the  evidence  to  support  the  averments  of  the 
declaration. 

It  may  not  be  amiss  at  this  point  to  state  briefly  the  legal  princi- 
ples applicable  to  such  a  case  as  this,  though  they  were  considered 
and  announced  not  long  ago  in  Tall  v.  Packet  Co.,  90  Md.  248,  44 
Atl.  Rep.  1007:  "A  carrier  is  not  an  insurer  of  the  absolute  safety 
of  his  passengers,  yet  he  is  bound  to  use  reasonable  care  according 
to  the  nature  of  his  contract;  and,  as  his  employment  involves  the 
safety  of  the  lives  and  limbs  of  his  passengers,  the  law  requires  the 
highest  degree  of  care  which  is  consistent  with  the  nature  of  his 
undertaking.  Bait.  &  O.  R.  R.  Co.  v.  State  (use  of  Hauer),  60  Md. 
449,  3  Am.  Neg.  Cas.  632.  This,  though  the  measure  of  the  car- 
rier's duty  as  between  him  and  his  passenger  in  respect  to  acts  or 
omissions  of  the  carrier  and  his  servants  towards  the  passenger,  is 
not  the  standard  by  which  his  liability  to  the  passenger  is  to  be 
gauged  or  determined  when  intervening  acts  of  fellow-passengers 
or  strangers  directly  cause  the  injury  sustained  whilst  the  relation 
of  passenger  and  carrier  is  subsisting.  Such  an  injury,  due  in  no 
way  to  defects  in  the  means  of  transportation  or  to  the  method  of 
transporting,  or  to  an  actual  trespass  by  an  employee  whilst  the 
relation  of  passenger  continues,  and  involving,  therefore,  no  issues 
of  negligence  concerning  the  duty  to  provide  safe  appliances  and 
competent  and  careful  servants  to  operate  them,  but  arising  wholly 
from  the  independent  misconduct   of  a  third  party,   furnishes  a 

1.  See  former  decision  in  Barabasz  .  facts  relating  to  an  assault  by  a  serv- 
v.  Kabat  (Maryland,  June,  1897),  re-  ant  and  liability  of  the  master  for  in- 
ported  in  3  Am.  Neg.  Rep.  31,  for  the    jury  to  third  person. 
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ground  of  action  against  the  carrier  only  when  the  carrier  or  his 
servants  could  have  prevented  the  injury,  but  failed  to  interfere  to 
avert  it.  The  duty  of  the  carrier  in  such  instances  is  consequently 
relative  and  contingent,  not  absolute  and  unconditional.  *  *  * 
The  negligence  for  which  in  such  cases  the  carrier  is  responsible  is 
not  the  tort  of  the  fellow-passenger  or  the  stranger,  but  it  is  the 
negligent  omission  of  the  carrier's  servants  to  prevent  that  tort 
from  being  committed.  The  failure  or  omission  to  prevent  the 
commission  of  the  tort,  to  be  a  negligent  failure  or  omission,  must 
be  a  failure  or  an  omission  to  do  something  which  could  have  been 
done  by  the  servant;  and,  therefore,  there  is  involved  the  essential 
ingredient  that  the  servant  had  knowledge,  or  with  proper  care 
could  have  knowledge,  that  the  tort  was  imminent,  and  that  he  had 
that  knowledge,  or  had  the  opportunity  to  acquire  it,  sufficiently 
long  in  advance  of  its  infliction  to  have  prevented  it  with  the  force 
at  his  command."  It  is  not  because  a  particular  passenger  is 
known  by  the  carrier's  servants  to  be  in  peril  of  injury  at  the  hands 
of  a  fellow-passenger  or  stranger  that  a  failure  to  use  the  means  at 
command  to  protect  him  will  be  actionable  negligence;  but  it  is 
because  there  is  a  known  or  discoverable  danger  that  an  injury  may 
be  done  to  some  passenger,  and  because  no  effort  is  made  to  avert 
that  injury  from  all  the  passengers,  that  the  carrier  is  liable  if  an 
injury  is  inflicted  on  one  of  the  passengers  when  it  could  have  been 
prevented.  It  is  just  as  incumbent  on  the  carrier  to  protect  all  his 
passengers  from  assault  by  a  fellow-passenger,  when  his  servants 
have  knowledge  or  the  means  of  knowing  that  an  assault  on  some 
one  is  imminent,  and  when  they  have  time  and  the  means  to  avert 
it,  as  it  is  to  protect  all  his  passengers  from  injuries  likely  to  result 
from  defective  means  or  methods  of  transportation.  Consequently 
it  will  not  do  to  say,  after  an  assault  has  been  made,  that  the  serv- 
ants of  the  carrier  did  not  know  or  could  not  have  foreseen  that  the 
particular  individual  who  was  assaulted  would  be  injured  by  an 
assault,  if  they  were  apprised,  or  with  proper  care  could  have  known, 
of  circumstances  which  indicated  that  some  one  would  be  injured 
unless  the  disorderly  passenger  or  stranger  were  ejected  or 
controlled. 

Turning  to  the  facts,  the  usual  conflict  between  the  witnesses  for 
the  plaintiff  and  defendant  encountered  in  personal  injury  cases  is 
found  in  the  record,  though  there  are  some  circumstances  about 
which  there  is  no  controversy.  It  is  quite  a  familiar  doctrine  that, 
in  dealing  with  a  request  to  withdraw  a  case  from  the  consideration 
of  the  jury,  the  court  has  nothing  to  do  with  the  weight  of  the  evi- 
dence, but  is  confined  strictly  to  determining  whether  there  is  any 
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evidence  legally  sufficient  to  sustain  or  justify  a  recovery.  The 
truth  of  the  evidence  adduced  in  behalf  of  the  plaintiff,  no  matter 
how  flatly  contradicted,  must  therefore  be  conceded,  except  in  very 
rare  instances,  where  it  is  physically  impossible  that  it  could  be 
true.  Upon  the  hypothesis  that  it  is  true,  the  sole  inquiry  is,  will  it 
warrant  a  jury  in  finding  a  verdict  for  the  plaintiff  ?  If  it  will,  then 
the  case  must  go  to  the  jury.  If  it  will  not,  then  the  jury  should 
not  be  permitted  to  deal  with  it  at  all.  Now,  it  is  not  disputed  that 
on  Sunday  afternoon,  September  17,  1899,  the  deceased  got  on  a 
car  of  the  defendant  railway  company  on  South  Charles  street, 
going  north;  that  at  the  corner  of  Charles  and  Cross  streets  a  man 
named  Geisenkotter  boarded  the  same  car;  that  Geisenkotter  was 
very  drunk,  boisterous,  and  disorderly;  that  he  assaulted  a  pas- 
senger on  the  rear  platform,  and  acted  like  a  maniac.  Either 
because  of  the  assault  which  he  made  on  the  passenger  upon  the 
rear  platform  or  because  of  his  violent  and  threatening  conduct,  he 
was  ejected  from  the  car  at  the  corner  of  Charles  and  Barre  streets 
by  the  conductor  and  motorman.  It  is  practically  conceded  that  he 
was  not  a  fit  person  to  be  upon  the  car,  which  was  quite  crowded 
with  passengers,  and,  therefore,  that  he  was  properly  put  off.  But 
when  the  car  started  he  again  got  on,  and,  though  the  conductor 
saw  him  get  on,  and  the  motorman  saw  him  after  he  was  on,  they 
did  not  at  once  make  an  effort  to  remove  him.  Though  the  car 
stopped  at  Charles  and  Conway  streets,  one  square  north  of  where 
Geisenkotter  had  re-entered  the  car  after  having  been  ejected,  no 
attempt  was  made  to  remove  him,  notwithstanding  his  continuous 
disorderly  conduct.  The  next  street  north  of  Conway  is  Camden. 
The  car  stopped  there,  but  still  no  effort  was  made  to  put  Geisen- 
kotter off.  From  this  point  there  is  a  divergence  in  the  evidence. 
According  to  the  testimony  of  the  plaintiff's  witnesses,  while  the  car 
was  proceeding  from  Camden  street  towards  Pratt  street,  Geisen- 
kotter, without  the  slightest  provocation,  assaulted  Mr.  Deane, 
striking  him  a  vicious  blow  in  the  eye,  which  caused  the  rupture  of 
a  cerebral  blood  vessel,  and  thereby  produced  paralysis,  and  ulti- 
mately death.  On  the  part  of  the  defendant  it  was  shown  that  an 
effort  was  made  to  eject  Geisenkotter  at  Pratt  street;  that  at  each 
intersecting  street  a  search  was  made  for  a  police  officer,  but  none 
was  found;  and  that  after  the  car  passed  Baltimore  street,  and 
before  it  reached  Fayette  street,  the  fatal  blow  was  struck.  The 
company  insists  that  it  was  not  derelict  in  its  duty  to  the  passenger, 
because  its  agents  did  not  know,  and  had  no  reason  to  apprehend, 
that  Deane  was  in  imminent  danger  of  injury  at  the  hands  of  his 
drunken  and  disorderly  fellow-passenger;   and   the  question  was 
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asked  during  the  argument,  what  did  the  employees  fail  to  do  that 
they  ought  to  have  done,  and  which,  if  they  had  done,  would  have 
prevented  the  injury  ?  It  may  be  true  that  there  was  no  reason  to 
suppose  that  Mr.  Deane,  rather  than  any  other  passenger,  was  in 
imminent  peril.  But  that  is  not  material.  As  already  observed,  it 
is  not  the  peril  which  a  particular  individual  is  in  that  is  to  be  con- 
sidered in  a  case  of  this  kind.  If  there  is  danger  of  any  one  being 
injured,  and  the  employees  fail  to  remove,  subdue,  or  overpower 
the  turbulent  individual,  after  knowing  that  there  is  danger,  or 
after  they  ought  to  have  known  that  there  was  danger  if  they  had 
exercised  proper  care,  that  failure  is  negligence,  for  the  conse- 
quences of  which  the  company  is  answerable.  So  the  case  comes* 
down  to  the  inquiry,  was  there  evidence  tending  to  show  that  the 
employees  of  the  defendant  failed  to  do  what  they  ought  to  have 
done  under  the  circumstances  ?  There  ought  to  be  no  difficulty  in 
answering  this  question.  If  Geisenkotter  who  had  assaulted 
another  passenger  before  he  was  ejected  from  the  car,  and  who  was 
drunk,  disorderly  and  turbulent,  was  properly  put  off  the  car  because 
his  presence  was  a  menace  to  other  passengers,  then  it  was  the  plain 
duty  of  the  employees  who  put  him  off  to  have  kept  him  off.  They 
demonstrated  their  ability  to  keep  him  off  by  having  put  him  off. 
If  he  had  been  kept  off  after  having  been  put  off,  he  could  not  have 
assaulted  Deane.  While  his  assault  on  the  other  passenger  did  not 
necessarily  indicate  that  he  would  subsequently  strike  Mr.  Deane, 
it  did  show  that  he  was  in  a  condition  which  rendered  it  very  prob- 
able and  likely  that  he  would  attack  some  one  else;  and  this  was 
known  to  the  employees  sufficiently  long  before  the  assault  was 
made  on  Mr.  Deane  to  enable  the  conductor  not  only  to  put  Gei- 
senkotter off,  but  to  have  kept  him  off,  the  car.  It  cannot  be 
doubted  that  if  there  was  sufficient  reason  for  putting  Geisenkotter 
off  the  car,  so  that  injury  to  other  passengers  might  be  avoided, 
there  was  equally  sufficient  reason  for  keeping  him  off;  and  the  fail- 
ure to  do  this  when  there  was  power  to  do  it  was  an  act  of  negli- 
gence which  caused  the  injury  to  and  death  of  Mr.  Deane.  If,  on 
the  other  hand,  every  effort  was  made  by  the  employees  to  avert  the 
injury,  but  was  made  without  success,  then  the  company  would  not 
be  liable.  This  was  plainly  said  to  the  jury,  and  it  was  a  question 
of  fact  which  was  properly  left  to  them. 

The  eighth  prayer  was  rightly  rejected.  It  sought  to  exculpate 
the  defendant  unless  the  jury  should  find  that  after  Geisenkotter 
re-entered  the  car  the  defendant's  servants  knew,  or  should  have 
known  of  the  danger  to  the  deceased.  This  prayer  was  faulty  for 
two  reasons:     First,  it  eliminated  all  the  facts  that  had  preceded 
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Geisenkotter's  expulsion  from  the  car,  and  narrowed  the  investi- 
gation to  the  occurrences  which  took  place  after  he  had  returned, 
though  the  things  which  transpired  before  he  was  put  off  explained 
and  threw  light  on  what  happened  after  his  re-entrance;  secondly, 
it  undertook  to  confine  the  jury  to  a  consideration  of  the  danger  to 
Deane,  though  the  company's  liability  depended,  not  on  that  fact, 
but  upon  the  circumstance  that  any  one  was  in  peril. 

Upon  the  whole  record,  we  think  there  was  sufficient  evidence  to 
go  to  the  jury  on  the  question  of  negligence,  and  it  was  their 
exclusive  province  to  weigh  its  value  and  probative  force.  They 
evidently  believed  the  version  of  the  unfortunate  affair  which  was 
narrated  by  the  witnesses  for  the  plaintiff,  for  they  returned  a  ver- 
dict against  the  defendant,  and  it  is  not  for  us  to  say  that  they  were 
mistaken  in  doing  what  they  did.  As  no  error  was  committed  by 
the  trial  court,  the  judgment  will  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs  above  and  below. 

LIABILITY  OF  CARRIER  FOR  ASSAULT  COMMITTED  ON  PASSENGER 

BY  FELLOW-PASSENGER. 

Duty  of  carrier  to  protect  passenger  from  assault  of  fellow-passenger. 

A  carrier  of  passengers  must  exercise  the  same  degree  of  care  to  protect 
passengers  from  violence  from  fellow-passengers  or  from  intruders  that  is 
required  for  the  prevention  of  casualties  to  passengers. 

Spohn  v.  Mo.  Pac.  R.  R.  Co.,  87  Mo.  80;  Jackson  r.  Mo.  Pac.  R.  R.  Co.,  104 
Mo.  452;  Wright  v.  C.  B.  ft  Q.  R.  R.  Co.,  4  Colo.  App.  102;  Flint  v.  Norwich, 
etc.,  Transp.  Co.,  34  Conn.  554,  6  Blatchf.  158;  Holly  v.  Atlanta  St.  R.  Co.,  61 
Ga.  215;  C.  ft  A.  R.  R.  Co.  v.  Pillsbury,  123  111.  9;  Felton  v.  Chicago,  R.  I.  ft 
P.  R'y  Co.,  69  Iowa,  577;  Quinn  v.  L.  ft  N.  R.  R.  Co.,  98  Ky.  231;  Wood  v.  L. 
ft  N.  R.  Co.  (Ky.),  3  Am.  Neg.  Rep.  399;  Lucy  v.  Chicago,  G.  W.  R'y  Co.,  64 
Minn.  7;  New  Orleans,  etc.,  R.  R.  Co.  v.  Burke,  53  Miss.  200;  Royston  ».  111. 
Cent.  R.  R.  Co.,  67  Miss.  376;  111.  Cent.  R.  R.  Co.  v.  Minor,  69  Miss.  710; 
Flannery  v.  B.  ft  O.  R.  R.  Co.,  4  Mackey  (D.  C.)  in;  Putnam  v.  Broadway, 
etc.,  R.  Co.,  55  N.  Y.  108;  Weeks  v.  N.  Y.,  N.  H.  ft  H.  R.  R.  Co.,  72  N.  Y.50; 
Chicago  ft  Eastern  R.  Co.  v.  Flexman,  103  111.  550;  Goddard  v.  Grand  Trunk  R. 
R.  Co.,  57  Me.  202;  Winnegar  v.  Central  Passenger  R'y  Co.,  85  Ky.  553;  Stew- 
art 9.  Brooklyn  ft  C.  R.  R.  Co.,  90  N.  Y.  588;  Meyer  v.  St.  L.,  I.  M.  ft  S.  R.  R. 
Co.,  54  Fed.  Rep.  116;  Simmons  v.  New  Bedford,  V.  ft  N.  S.  B.  Co.,  97  Mass. 
361;  Britton  v.  Atlanta,  etc.,  R.  Co.,  88  N.  C.  544;  Krantz  v.  Rio  Grande  R.  R. 
Co.,  12  Utah,  104. 

Same  —  limitation  of  rale  —  Proof. 

But  the  carrier  must  be  shown  to  have  knowledge  of  intended  assault  and 
that  same  could  have  been  prevented. 

Batton  v.  South  ft  North  Ala.  R.  R.  Co.,  77  Ala.  591;  C.  ft  A.  R.  R.  Co.  v. 
Pillsbury,  123  III.  9;  Felton  v.  Chicago,  R.  I.  ft  P.  R'y  Co.,  69  Iowa,  577;  New 
Orleans,  St.  L.  ft  C.  R.  R.  Co.  v.  Burke,  53  Miss.  200;  Royston  v.  111.  Cent.  R. 
R.  Co.,  67  Miss.  376;  Pitts.,  Ft.  W.,  etc.,  R.  Co.  v.  Hinds,  53  Pa.  St.  5";  Pitts. 
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&  C.  R.  R.  Co.  v.  Pillow,  76  Pa.  St.  510;  Spohn  v.  Mo.  Pac.  R.  Co.,  87  Mo.  80; 
Putnam  v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  108;  Mullan  v.  Wisconsin  Central 
R.  R.  Co.,  46  Minn.  474;  Louis.  &  Nash.  R.  R.  Co.  v.  McEwan  (Ky.),  31  S.  W. 
465;  Kinney  v.  Louis.  &  Nash.  R.  R.  Co.  (Ky.),  34  S.  W.  1066;  Hessian  v. 
Ferguson,  7  La.  Ann.  532;  Mullan  v.  Wisconsin  Central  R'y  Co.,  46  Minn.  474;. 
Connell's  Ex'rs  v.  R'y  Co.,  93  Va.  44. 

When  carrier  liable  for  assault  upon  passenger  by  fellow-passenger— 
Illustrations. 

In  Wright  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  4  Colo.  App.  102,  8  Am.  Neg.  Cas. 
89.  it  was  held  that  a  carrier  of  passengers  must  exercise  the  same  degree  of 
care  to  protect  them  from  violence  from  their  fellow  passengers  or  from  intruders 
that  is  required  for  the  prevention  of  casualties.  It  is  immaterial  how  many 
men  the  carrier  furnished  to  attend  to  passengers,  if  the  men  so  furnished 
neglected  their  duties;  the  carrier  being  responsible  for  the  wrongful  or  negli- 
gent acts  and  omissions  of  its  servants  and  agents  without  regard  to  their 
number.  So  held  in  action  to  recover  damages  for  an  assault  committed  on  a 
passenger  by  other  passengers  on  a  train  operated  by  defendant. 

Passenger  injured  by  discharge  of  gun  which  fell  from  a  soldier's  hands  on  steam- 
boat, —  In  Flint  v.  Norwich  &  N.  Y.  Transportation  Co  ,  34  Conn.  554,  6  Blatchf. 
158,  affirmed  13  Wall.  3,  8  Am.  Neg.  Cas.  103,  (the  leading  American  case  on 
the  subject),  an  action  on  the  case  for  an  injury  to  plaintiff,  a  passenger  on  a 
steamboat  of  the  defendants,  the  facts,  staled  in  the  charge  to  the  jury  by  Ship- 
man,  J.,  were  as  follows:  The  plaintiff.  Dr.  John  Flint,  a  physician  residing  in 
Boston,  left  his  home  for  New  York  on  June  6,  1864.  He  purchased  a  through 
ticket,  called  a  coupon  ticket,  entitling  him  to  passage  on  certain  railroads  to 
New  London  and  thence  by  boat  to  New  York  on  one  of  defendant's  passenger 
boats.  When  plaintiff  boarded  the  boat,  and  had  attended  to  certain  necessary 
duties,  he  was  returning  from  the  ticket  office  to  the  upper  saloon  by  the  proper 
route,  and  just  before  he  reached  the  stairs,  a  loaded  musket  fell  from  the  hands 
of  a  soldier  or  non-commissioned  officer,  or  was  thrown  down,  and  was  dis- 
charged as  it  fell,  the  ball  passing  through  the  foot  of  the  plaintiff  just  back  of 
the  toes,  shattering  the  hones  and  causing  a  dangerous  wound,  from  which  be 
suffered  severely  for  a  long  time,  and  finally,  to  save  his  life,  as  advised  by  his 
surgeons,  he  was  compelled  to  have  his  foot  amputated.  He  suffered  for  a 
period  of  nearly  three  months  and  incurred  expenses  in  a  city  distant  from  his 
home.  His  activity  and  capacity  for  business  and  professional  usefulness  have 
been  more  or  less  permanently  impaired.  Shipman,  J.,  io  his  charge,  said: 
"  The  defendants  were  bound  to  exercise  the  utmost  vigilance  and  care  in  main- 
taining order  and  guarding  the  passengers  against  violence  from  whatever 
source  arising,  which  might  reasonably  be  anticipated  or  naturally  be  expected 
to  occur  in  view  of  all  the  circumstances,  and  of  the  number  and  character  of 
the  persons  on  board."  The  case  was  tried  in  the  United  States  Circuit  Court, 
District  of  Connecticut,  April  Term,  1868.  There  was  a  verdict  for  plaintiff  for 
$10,000  damages. 

In  West  Memphis  Packet  Co.  v.  White  (Tenn.),  3  Am.  Neg.  Rep.  270,  passen- 
ger  on  steamboat  injured  by  discharge  ol  gun  by  a  fellow. passenger,  an  instruc- 
tion to  the  effect  that  while  carriers  of  passengers  are  not  insurers  of  the  lives 
of  passengers,  yet  they  are  responsible  for  the  slightest  negligence  in  not  pro- 
viding safe  means  of  transportation  or  in  not  formulating  and  enforcing  rules 
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to  protect  passengers  from  injuries  resulting  from  the  careless  acts  of  fellow- 
passengers,  was  properly  given,  and  verdict  and  judgment  for  plaintiff  for 
to. 500  sustained. 

Passenger  shot  by  attacking  mob.  —  In  Chicago  &  Alton  R.  R.  Co.  v.  Pillsbury, 
123  HI-  9,  8  Am.  Neg.  Cas.  185,  an  action  to  recover  damages  for  injuries  sus- 
tained by  being  shot  while  a  passenger  on  defendant's  train,  by  one  of  a  mob 
attacking  laborers  on  such  train,  it  was  held  that  where  a  railroad  company  was 
aware  of  the  danger  in  stopping  a  train  at  a  place  where  it  was  likely  to  be 
attacked  by  a  riotous  mob,  it  was  negligence  to  stop  a  train  filled  with  passen- 
gers, in  the  midst  of  a  howling,  revengeful,  lawless  mob,  to  take  on  persons 
whom  the  mob  were  seeking  an  opportunity  to  maltreat,  such  an  act  being  a 
needless  and  unwarrantable  exposure  of  the  lives  and  persons  of  passengers  to 
imminent  peril. 

Assault  by  insane  passengers.  —  In  Meyer  v.  St.  Louis,  Iron  Mountain  &  South- 
ern R.  R.  Co.,  54  Fed.  116,  8  Am.  Neg.  Cas.  704,  action  for  killing  of  plaintiff's 
intestate  by  an  insane  fellow  passenger,  judgment  for  railroad  company  was 
reversed  for  erroneous  instructions  as  to  right  of  railroad  company  to  receive 
passengers,  duty  towards  insane  passengers  and  protection  of  other  passengers. 

See  also  St.  Louis,  I.  M.  &  S   R'y  Co.  v.  Greenthal,  77  Fed.  Rep.  150. 

King  v.  Ohio  &  Mississippi  R'y  Co.,  22  Fed.  Rep.  413,  (railway  company 
liable  for  death  of  passenger  shot  by  insane  fellow  passenger;  failure  of  serv- 
ants to  protect  passengers,  they  knowing  that  insane  person  had  pistol,  by  dis- 
arming him). 

Fight  on  street-car.  —  In  Holly  v.  Atlanta  Street  R.  R.  Co.,  61  Ga.  215,  8  Am 
Neg.  Cas.  117,  an  action  to  recover  damages  for  personal  injuries  sustained  by 
a  woman  passenger  in  trying  to  get  off  a  street  car  of  defendants  to  avoid 
danger  from  a  fight  in  progress  between  two  male  passengers  on  said  car,  a 
demurrer  to  plaintiff's  declaration  was  sustained  and  plaintiff  excepted.  The 
syllabus  by  the  Supreme  Court  is  as  follows:  "  The  street  railroad  companies 
are  carriers  of  passengers,  and  as  such,  are  bound  to  extraordinary  diligence 
and  liable  for  negligence  of  their  agents  and  employees  ia  and  about  such  car- 
riage; and  when  passengers  are  injured  by  riotous  fighting  among  other  passen- 
gers, it  is  for  the  jury  to  say,  under  all  the  facts,  whether  the  company  was 
negligent  in  not  providing  a  suitable  conductor  lo  preserve  order,  or  whether 
the  person  in  charge  of  the  car  as  driver  was  negligent  in  the  preservation  of 
order  thereon,  and  the  safe  carriage  of  the  passengers  to  the  place  of  destina- 
tion. A  declaration  alleging  such  negligence  in  the  company,  both  in  respect 
to  the  failure  to  have  a  conductor  aboard  to  preserve  order,  and  in  respect  to 
the  negligence  of  the  driver  in  failing  to  suppress  the  fight,  or  to  eject  the  com- 
batants, is  good,  and  should  not  be  dismissed  on  demurrer." 

Fight  on  railway  ear.  —  In  New  Orleans,  St.  Louis  &  Chicago  R.  R.  Co.  v. 
Burke,  53  Miss.  200,  8  Am.  Neg.  Cas.  452,  an  action  for  damages  for  assault 
upon  a  passenger  by  fellow-passengers  on  a  train,  the  Supreme  Court  said: 
"  The  undoubted  power  which  is  vested  in  railroad  officials  to  preserve  peace 
and  good  order  on  their  trains,  and,  if  necessary  for  this  purpose,  to  eject  there- 
from turbulent  and  disorderly  persons,  carries  with  it  the  absolute  duty  to  exer- 
cise the  power,  when  called  upon  so  to  do  in  a  proper  case  by  the  other  passen- 
gers; that  a  failure  to  discharge  this  duty  stands,  to  some  extent,  upon  the  same 
footing  ait  the  omission  to  perform  any  other  official  duty,  and,  upon  the  maxim 
respondeat  superior \  renders  the  corporation  liable.  It  is  first  to  be  observed  that 
the  liability  of  the  carrier  arises,  not  from  the  fact  that  the  passenger  has  been. 
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injured,  but  from  the  failure  of  the  officials  to  afford  protection."  In  this  case 
where  plaintiff  had  been  insulted  by  some  passengers  and  he  appealed  to  the 
conductor,  and  subsequently  a  fight  ensued  and  plaintiff  was  shoi,  and  he  was 
hurried  to  another  car  by  the  conductor,  but  the  insults  continued  and  the  con- 
ductor did  nothing  to  quell  the  disturbance,  nor  did  he  eject  the  disorderly 
passengers  from  the  train,  a  verdict  for  plaintiff  for  $6,000  damages  was  affirmed. 

In  Pittsburg  &  Connellsville  R.  R.  Co.  v.  Pillow,  76  Pa.  St.  510,  8  Am.  Neg. 
Cas.  608,  an  action  to  recover  damages  for  injuries  sustained  by  a  passenger, 
due  to  alleged  negligence  of  defendant's  servants  in  not  suppressing  a  fight 
upon  one  of  their  cars,  the  railroad  company  was  held  liable  for  failure  of  its 
conductor  to  exercise  care  in  guarding  passengers  from  violence. 

Tort  of  strangers  at  station.  —  In  Exton  v.  Central  R.  R.  Co.  (N.J.  Supreme 
Ct.),  5  Am.  Neg.  Rep.  675,  where  passenger  at  station,  while  looking  after  bag. 
gage,  was  injured  by  cabmen  scuffling  in  passageway,  it  was  held  that  the  rail- 
road company  was  bound  to  exercise  reasonable  care  to  protect  its  passengers 
from  injury  from  such  dangers,  and  that  a  neglect  of  the  servants  of  the  rail- 
road company  to  exercise  such  care,  resulting  in  injury  to  its  passengers,  estab- 
lished liability  to  respond  in  damages.  Evidence  of  similar  occurrences  to  the 
injury  of  passengers,  previous  to  the  time  in  question,  was  admissible  to  show 
danger  to  passengers  and  knowledge  by  servants  of  railroad  company  of  such 
danger.  (The  Supreme  Court  discussed  fully  the  leading  cases  bearing  on  the 
topic  in  question.) 

Krantz  v.  Rio  Grande  Western  R'y  Co.,  12  Utah,  104,  8  Am.  Neg.  Cas.  647, 
(assault  upon  passenger  by  railroad  agent  and  other  persons;  failure  of  ticket 
agent  to  protect  passenger;  railroad  company  liable). 

Assault  by  intoxicated  passengers.  —  In  Hendricks  v.  Sixth  Ave.  R.  R.  Co.,  44 
N.  Y.  Super.  Ct.  8,  8  Am.  Neg.  Cas.  554n„  the  railway  company  was  held 
liable  for  injuries  to  a  passenger  assaulted  by  a  drunken  passenger  on  a 
-street  car. 

In  Lucy  v.  Chicago  G.  W.  R'y  Co.,  64  Minn.  7,  8  Am.  Neg.  Cas.  45m.,  rail- 
way company  was  held  liable  for  failure  to  protect  female  passenger  from  vile 
«nd  abusive  language  used  by  a  drunken  and  disorderly  fellow-passenger,  and 
judgment  for  plaintiff  for  $250  was  affirmed. 

Indecent  language.  —  St.  Louis,  Arkansas  ft  Texas  R'y  Co.  v.  Mackie,  71  Tex. 
491,  8  Am.  Neg.  Cas.  636,  n.,  (indecent  language  of  fellow-passengers;  railroad 
company  liable). 

Texas  &  Pacific  R'y  Co.  v.  Jones  (Tex.  Civ.  A  pp.),  39  S.  W.  124,  (wife  of 
station  agent  using  abusive  language  towards  passenger  in  station;  railroad 
company  liable). 

Colored  passengers  assaulted  and  insulted.  — In  Quinn  v.  Louisville  ft  Nashville 
R.  R.  Co.,  98  Ky.  231.  8  Am  Neg.  Cas.  302,  where  an  intoxicated  white  passen- 
ger was  permitted  to  enter  and  remain  in  the  car  set  apart  for  colored  passen- 
gers by  reason  whereof  plaintiff,  a  colored  person,  alleged  that  she  was  insulted 
by  the  obscene  language,  etc.,  of  the  white  passenger,  it  was  held  that  where 
the  conductor  permits  a  white  passenger  to  enter  a  coach  set  apart  for  colored 
passengers,  and  fails  to  expel  him,  the  railway  company  becomes  responsible 
for  his  conduct  affecting  the  rights  of  colored  passengers  while  he  remains  In 
the  coach.  And  this  is  so  although  the  conductor  may  not  have  been  present 
when  the  obscene  language  was  used. 

The  Quinn  case,  supra %  was  followed  in  Wood  v.  Louisville  ft  Nashville  R.  R. 
Co.  (Ky.),  3  Am.  Neg.  Rep.  399,  (action  arising  out  of  the  same  cause  as  the 
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^}uinn  case),  bat  judgment  in  the  Wood  case  was  reversed  on  the  ground  that 
the  instructions  in  that  case  were  not  in  conformity  with  the  Quinn  case. 

See  also  Bailey  v.  Louisville  ft  Nashville  R.  R.  Co.  (Ky.),  3  Am.  Neg.  Rep. 
309,  case  involving  similar  points  in  the  Wood  case  (supra). 

In  Britton  v.  Atlanta  ft  Charlotte  Air  Line  R'y  Co.,  88  N.  C.  536,  8  Am.  Neg. 
Cms.  5630,  action  for  forcible  ejection  of  colored  woman  from  car  reserved  for 
white  passengers,  and  assault  upon  her  by  a  stranger,  judgment  for  defendant 
reversed  for  failure  of  trial  court  to  give  instruction  that  if  evidence  be  true 
plaintiff  was  entitled  to  damages. 

In  Murphy  9.  Western  ft  Atlantic  R.  R.  Co.,  23  Fed.  Rep.  637,  8  Am.  Neg. 
"Cas.  707,  forcible  ejection  of  colored  passenger  by  white  passengers  from  car 
of  train  In  which  the  former  was  riding  and  to  whose  presence  therein  the  lat- 
ter objected,  the  railroad  company  and  passenger  defendant  were  held  liable. 

Richmond  ft  Danville  R.  R.  Co.  v.  Jefferson,  89  Ga.  554  (colored  passenger 
insulted  by  fellow-passengers  using  indecent  language,  etc.;  railroad  com- 
pany liable). 

International  ft  Great  Northern  R'y  Co.  v.  Miller,  9  Tex.  Civ.  App.  104,  8 
Am.  Neg.  Cas.  6390  (forcible  ejection  of  negro  passenger  from  car  set  apart 
for  while  passengers;  railroad  company  liable). 

When  carrier  not  liable  for  assault  by  passenger  on  fellow-passen- 
ger —  Illustrations. 

Indecent  language.  —  In  Batton  v.  South  ft  North  Ala.  R.  R.  Co.,  77  Ala.  591, 
3  Am.  Neg.  Cas.  9,  failure  to  protect  female  passenger  against  nuisance  of 
indecent  language  and  conduct  of  persons  in  ladies'  waiting  room  at  defend- 
ant's station,  where  there  was  no  assault  upon  plaintiff  and  it  appeared  that 
the  objectionable  persons  were  intruders,  it  was  held  that  while  it  is  the  duty 
of  carriers  to  provide  reasonable  accommodation  for  passengers  waiting  at  sta- 
tions for  trains,  the  carrier  is  not  bound  to  police  the  stations  with  a  view  of 
anticipating  violence  to  passengers,  which  there  are  no  reasonable  grounds  to 
expect;  and  the  defendant  not  having  notice  of  any  facts  justifying  the  expec- 
tation of  such  an  unusual  outrage  to  plaintiff,  was  not  liable  for  failure  to 
furnish  a  police  force  for  protection.    Judgment  for  defendant  affirmed. 

Fight  on  railway  car.  —  In  Davis  v.  Georgia  R.  R.  ft  Banking  Co.,  (Ga.)  7  Am. 
Neg.  Rep.  218,  it  was  held  that  where,  in  a  difficulty  between  two  passengers 
on  a  railroad  train,  one  cuts  the  other  with  a  knife,  and  the  injured  passenger 
sues  the  railroad  company  for  damages,  it  is  not  error  for  the  trial  court  to 
refuse  to  give  in  charge  to  the  jury  section  2321  of  the  Civil  Code,  which  makes 
a  railroad  company  liable  for  any  damages  done  by  the  running  of  its  cars,  or 
by  any  person  in  its  employment  or  service,  unless  the  company  shows  due  care 
on  the  part  of  its  agents. 

In  Pittsburgh,  Ft.  Wayne  ft  Chicago  R'y  Co.  v.  Hinds,  53  Pa.  St.  512,  8  Am. 
Neg.  Cas.  602,  where  a  number  of  drunken  and  quarrelsome  men  rushed  into 
-a  ladies'  car  of  a  train  of  defendants  upon  which  plaintiff's  wife  was  a  passenger, 
the  train  being  stopped  at  a  saloon,  and  in  a  fight  which  ensued  among  them 
plaintiff's  arm  was  broken,  it  was  error  to  submit  the  case  to  the  jury  on  the 
grounds  that  the  evidence  shows  that  the  conductor  did  not  do  his  duty  by  allow- 
ing improper  persons  to  get  upon  the  cars  at  the  station,  and  that  he  allowed 
more  persons  than  was  proper  under  the  circumstances  to  get  on  the  train  and 
to  remain  upon  it,  and  for  these  errors  judgment  for  plaintiff  was  reversed. 

Mullan  v.  Wisconsin  Central  R'y  Co.,  46  Minn.  474,  8  Am.  Neg.  Cas.  450a 
Vol.  X— 6 
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(altercation  between  passengers  and  fellow-passenger  assaulted,  railroad  not 
liable). 

In  Felton  v.  Chicago,  R.  I.  &  P.  R'y  Co.,  69  Iowa,  577,  8  Am.  Neg.  Cas.  251, 
an  action  lo  recover  damages  for  injuries  sustained  by  plaintiff's  intestate  who- 
was  assaulted  by  other  passengers,  judgment  for  plaintiff  wa*  reversed,  defend- 
ant not  being  liable  if  it  was  without  reasonable  ground  to  believe  that  such  an 
assault  would  be  made,  and  the  conduct  of  the  assailants  was  unknown  to 
defendant's  employees. 

Intoxicated  passengers.  —  In  Putnam  v.  Broadway  &  Seventh  Ave.  R.  R.  Co., 
55  N.  Y.  108,  8  Am.  Neg.  Cas.  553a,  reversing  36  N.  Y.  Super.  Ct.  195  (one  of 
the  leading  cases  on  the  subject),  it  appeared  that  an  intoxicated  passenger 
annoyed  and  insulted  a  female  passenger  on  defendant's  street  car.  The  lady's- 
escort  appealed  to  the  conductor  to  keep  the  intoxicated  person  quiet,  which 
the  conductor  did,  and  the  offending  passenger,  after  threatening  the  conductor, 
went  on  the  front  platform  of  the  car,  where  he  rode  for  some  distance,  until  the 
female  passenger  and  her  escort  left  the  car  by  the  rear  platform,  when  the 
intoxicated  person  got  off  the  front  platform,  ran  around  to  the  rear  of  the  car, 
struck  the  lady's  escort  with  a  car  hook  and  killed  him.  Held,  that  the  railway 
company  was  not  liable  for  the  killing,  there  being  no  evidence  of  want  of  care 
on  part  of  its  servants  in  protecting  the  passenger. 

In  Galveston,  Harrisburg  &  San  Ant.  R'y  Co.  v.  Long,  13  Tex.  Civ.  App- 
485,  8  Am.  Neg.  Cas.  643,  where  a  passenger,  who  was  intoxicated,  while  walk- 
ing through  the  ladies'  car,  stumbled  against  some  baggage  on  the  floor  of  the 
car,  and  a  pistol  fell  from  his  pocket  and  was  discharged,  the  ball  entering  the 
foot  of  another  passenger,  severely  injuring  him,  it  was  held  that  the  railroad 
company  was  not  liable,  as  the  injury  to  the  passenger  was  the  result  of  an 
accident  which  could  not  have  been  foreseen  by  the  company's  servants,  and 
judgment  for  plaintiff  was  reversed. 

In  Illinois  Central  R.  R.  Co.  v.  Minor,  69  Miss.  710,  passenger  assaulted  by 
drunken  and  disorderly  passengers  on  a  Sunday  excursion  train,  judgment  for 
plaintiff  was  reversed  for  erroneous  instruction  that "  railroad  companies  are 
bound  to  exercise  very  great  vigilance  and  care  in  maintaining  order,  guarding 
passengers  against  violence,  from  whatever  source,  arising,"  etc.,  notwith. 
standing  that  other  instructions  correctly  stated  that  reasonable  care  and  dili- 
gence was  the  measure  of  the  carrier's  responsibility. 

In  Illinois  Central  R.  R.  Co.  v.  Minor,  supra,  the  court  reaffirmed  the  rule 
laid  down  in  New  Orleans,  St.  L.  &  C.  R.  R.  Co.  v.  Burke,  53  Miss.  200  (supra), 
as  to  the  liability  of  a  railroad  company  for  assaults  upon  passengers  by  fellow- 
passengers. 

Kinney  v.  Louisville  &  Nashville  R.  R.  Co.,  (Ky.)  8  Am.  Neg.  Cas.  295a,  34 
S.  W.  1066  (abusive  language  by  intoxicated  passenger;  railroad  not  liable 
where  conductor  used  reasonable  efforts  to  protect  passenger). 

Hessian  v.  Ferguson,  7  La.  Ann.  532,  8  Am.  Neg.  Cas.  309n  (drunken  pas- 
senger made  sport  of  by  other  passengers;  carrier  not  liable). 

In  Spade  v.  Lynn  &  Boston  R.  R.  Co.  (Mass.),  5  Am.  Neg.  Rep.  367,  it  was 
held  that  a  carrier  is  not  liable  to  a  passenger  who  was  injured  by  another 
passenger  being  thrown  against  her.  in  the  effort  of  the  conductor,  acting  in 
due  care,  to  remove  a  drunken  passenger  from  the  car.  See  also  former  decision 
in  the  Spade  case,  168  Mass.  285,  2  Am.  Neg.  Rep.  566. 

Train  robber.  —  Connell's  Ex'rs  v.  R'y  Co.  93  Va.  44  (passenger  killed  by- 
train  robber;  railroad  not  liable). 
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Rape.  —  \n  Sira  v.  Wabash  R.  R.  Co.,  115  Mo.  128,  8  Am.  Neg.  Cas.  47711, 
railroad  company  was  not  liable  for  rape  committed  upon  a  female  passenger 
by  a  male  passenger  after  the  female  passenger  had  been  wrongfully  ejected 
from  train,  as  the  assault  was  not  the  direct  consequence  of  wrongful  act  of 
conductor  in  ejecting  the  female  passenger  from  train. 

Colored  passenger  assaulted.  —  In  Royston  v.  Illinois  Central  R.  R.  Co.,  67 
Miss.  376,  8  Am.  Neg.  Cas.  453,  where  a  colored  passenger  entered  a  ladies' 
car,  but,  because  of  his  boisterous  conduct,  he  was  invited  by  the  conductor  to 
go  to  another  car,  which  he  refused  to  enter  and  stood  upon  the  platform  of  the 
car,  and  while  upon  the  platform  be  was  assaulted  by  a  passenger,  the  railroad 
company  was  not  liable  for  the  plaintiff's  injuries,  as  the  conductor  was  attend- 
ing to  his  duties  in  another  part  of  the  train  and  was  without  knowledge  of  the 
assault,  or  threat  to  assault  the  plaintiff. 

Assaults  on  Passengers  by  fellow-passengers.  —  For  actions  relating  to  this  topic, 
see  vol.  8  Am.  Neg.  Cas.,  where  the  same  are  chronologically  grouped  from 
the  earliest  period  to  1897,  and  arranged  in  alphabetical  order  of  States.  Sub. 
sequent  actions  to  date  are  reported  in  vols.  1-10  Am.  Neg.  Rep.,  and  the  cur* 
rent  numbers  of  that  series  of  Reports. 


SLATTERY  v.  WALKER  AND  PRATT  MANU 

FACTURING  COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  June,  ipoi. 


DEFECTIVE  CHECK  VALVE  IN  AIR  HOIST  —  BURSTING  OF  VALVE  — 
FAILURE  OF  MASTER  TO  FURNISH  SAFE  APPLIANCE— LIABILITY 
FOR  INJURY  TO  EMPLOYEE.  —  In  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff,  an  employee  of  defendant,  caused  by  the 
bursting  of  a  check  valve  in  an  air  hoist,  it  appeared  that  the  person  in 
charge  of  the  machine  who  was  "  in  charge  of  the  mechanical  department 
of  the  defendant's  works,"  and  who  was  not  a  mechanical  engineer,  under- 
took to  improve  the  hoist  by  substituting  a  three-quarter  inch  check  valve 
for  the  one- half  inch  check  valve  used  in  the  original  construction  of  the 
hoist;  that  such  person  did  not  know  what  pressure  the  substituted  valve 
would  stand,  and  did  not  make  any  test  of  such  valve;  that  another  person 
had  tested  six  similar  valves,  two  of  which  had  not  stood  the  pressure  to 
which  they  had  been  subjected;  that  these  three-quarter  inch  valves  were 
only  guaranteed  to  stand  a  pressure  of  ,300  or  400  pounds  10  the  square  inch, 
wh'le  they  might  be  subjected  to  2,700  or  2,800  pounds  per  square  inch. 
Held,  that  defendant  was  liable  for  it's  servant's  negligence,  if  any,  in 
making  the  change  in  the  hoist,  and  that  the  evidence  warranted  a  finding 
that  defendant  did  not  use  due  care  in  furnishing  a  safe  hoist  (1). 

ASSUMPTION  OF  RISK.  — In  such  action  it  was  also  held  that  plaintiff  did 
not  assume  the  risk  of  the  accident,  as  he  was  not  chargeable  with  knowl- 
edge that  defendant's  superintendent  had  substituted  a  three-quarter  inch 
check  valve,  which  was  not  designed  to  stand  the  pressure  to  which  it 
might  be  subjected  in  the  use  of  the  hoist  in  question  (2). 

1.  See  note  on  Liability  for  Explo-        2.  See  note  on  Assumption  of  Risk, 
sions,  at  end  of  this  case.  in  7  Am.  Nrg.  Rep.  97-1  ii. 


J 
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FURNISHING    PROPER    APPLIANCE— PROOF. —  Where    plaintiff    was 

injured  by  Ihe  bursting  of  a  check  valve  in  an  air  hoist,  defendant's  plea 

that  it  performed  its  duty  to  plaintiff  when  it  purchased  a  check  valve  irom 

a  reputable  manufacturer  could  not  be  sustained  where  it  was  not  shown 

that  the  valve  was  made  for  the  use  to  which  it  had  been  put  (i). 

Exceptions  from  Superior  Court,  Middlesex  County. 

Action  by  Daniel  F.  Slattery  against  the  Walker  &  Pratt  Manu- 
facturing Company.  From  judgment  in  favor  of  plaintiff,  defendant 
brings  exceptions.     Exceptions  overruled. 

Geo.  L.  Mayberry  and  Thomas  F.  Carey,  for  plaintiff. 

Conrad  Reno,  for  defendant. 

Loring,  J.  —  There  was  evidence  that  the  defendant  was  negli- 
gent in  undertaking  to  improve  the  hoist  by  substituting  a  three- 
quarter-inch  check  valve  for  the  one-half-inch  check  valve  used  in 
the  original  construction  of  the  hoist.  The  defendant  had  put  one 
Inslee  "in  charge  of  the  mechanical  department  of  the  defendant's 
works,"  including  the  machine  in  question.  Inslee  testified  that 
he  noticed  that  this  hoist  would  sometimes  give  a  jerk  when  the 
piston  rod  was  being  lowered  with  the  load  attached,  and  that,  "  in 
order  to  prevent  or  remedy  this  jerking,"  he  had  ordered  the  one- 
half-inch  Pratt  &  Cady  check  valve  which  came  with  the  hoist  removed 
from  the  hoist,  and  had  had  inserted  in  its  place  a  three-quarter- 
inch  Pratt  &  Cady  check  valve;  that,  after  this  substitution  was 
made,  the  hoist  ran  "more  smoothly,  and  without  such  jerks  as  it 
had  previously  given,"  for  about  two  weeks,  when  one  morning  "  he 
heard  a  report,"  and  the  piston  went  up,  and  struck  the  top  of  the 
cylinder.  It  was  found  that  the  three-quarter-inch  valve  was  split. 
It  appeared  that  at  this  time  the  air  pressure  was  turned  on,  and 
that  there  was  no  load  on  the  hoist.  Inslee  then  put  a  new  valve 
of  the  same  kind  and  size  on  the  hoist,  and  ten  weeks  later,  the 
accident  in  question  happened.  It  is  plain  that  the  defendant  com- 
pany is  liable  for  Inslee's  negligence,  if  he  was  negligent,  in  making 
this  change  in  the  hoist.  Ford  v.  Railroad  Co.,  no  Mass.  240,  14 
Am.  Rep.  598;  Moynihan  v.  Hills  Co.,  146  Mass.  586,  16  N.  £.  Rep. 

1.  On  this  point,  see  Reynolds  v.  could  have  detected  their  presence,  it 
Merchants'  Woolen  Co.,  168  Mass.  501,  was  not  error  to  charge  that  the  fact 
3  Am.  N eg.  Rep.  180,  it  being  held  that  the  accident  occurred  did  not  show 
that  "where  an  employee  was  injured  negligence,  as,  though  the  machine 
by  the  flying  apart  of  the  cylinder  of  a  may  have  been  defective,  due  care 
machine  recently  purchased,  and  the  may  have  been  exercised  by  the  de- 
evidence  tended  to  show  that  the  cause  fendant  by  purchasing  the  machine 
of  the  accident  was  the  existence  of  from  a  reputable  manufacturer." 
blow-holes,    and    that    no    inspection 
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574.  It  appeared  that  Inslee  "  had  no  degree  as  a  mechanical  engi- 
neer," and  did  not  claim  to  be  one,  but  had  done  the  work  of 
superintending  and  looking  after  machinery  at  three  different  places 
where  he  had  been  employed  before  he  entered  the  defendant's 
employment.  He  testified  that  "  he  did  not  consider  himself  to  be 
an  expert  mechanic;  that  he  had  never  made  machinery,  and  had 
never  made  a  hoist,  nor  seen  one  made."  He  further  testified  that 
when  he  substituted  the  three-quarter  inch  for  the  one-half  inch 
valve  he  did  not  know  how  much  pressure  would  come  on  the  valve, 
but  "had  learned  since  the  accident  that  it  was  2,700  to  2,800 
pounds  per  square  inch;"  and  that  "before  putting  on  the  valve  in 
question  he  did  not  take  any  steps  to  ascertain  what  pressure  it 
would  have  to  stand,  and  did  not  make  any  test  of  this  valve;"  and 
that  "  he  had  heard  that  the  manufacturers  of  these  valves  only 
guaranteed  them  to  stand  a  pressure  of  300  or  400  pounds  per  square 
inch."  It  appeared  from  the  testimony  of  another  witness  that  he 
had  tested  six  three-quarter  inch  check  valves  of  the  same  make  as 
that  in  question,  and  that  two  of  the  six  had  not  stood  the  pressure 
of  2,700  to  2,800  pounds  per  square  inch;  that  one  of  the  six  split 
when  subjected  to  a  pressure  of  2,275  pounds,  and  the  other  when 
subjected  to  a  pressure  of  2,600  pounds.  There  was  also  evidence 
that  the  three-quarter  inch  valve  which  was  in  the  hoist  at  the  time 
of  the  accident  in  question  was  split  in  the  same  way  that  the  first 
three-quarter  inch  valve  was  split  ten  weeks  before.  It  is  manifest 
that  the  larger  the  diameter  of  the  check  valve,  the  less  the  pres- 
sure it  would  resist,  unless  it  was  made  proportionately  stronger, 
and  there  was  no  evidence  that  the  three-quarter  inch  check  valve 
was  made  stronger  in  proportion  than  the  one-half  inch  check  valve. 
This,  then,  was  a  case  where  the  superintendent  undertook  to  sub- 
stitute a  three-quarter  inch  check  valve  for  the  one-half  inch  check 
valve  used  in  the  original  construction  of  the  hoist,  without  ascer- 
taining how  much  pressure  the  new  valve  would  stand,  or  how  much 
it  would  or  might  be  subjected  to  when  the  hoist  was  in  use,  and 
where  the  new  valve  split  when  the  air  was  turned  on  without  a 
load  being  attached,  and  thereupon  a  second  three-quarter  inch 
valve  of  the  same  kind  was  put  in,  without  inquiry  being  made 
as  to  the  pressure  it  would  stand,  or  as  to  the  pressure  it 
would  be  subjected  to,  and  the  second  valve  split  as  the  first 
did;  and,  finally,  where  it  turns  out  that  these  three-quarter  inch 
valves  were  only  guaranteed  to  stand  a  pressure  of  300  or  400 
pounds  to  the  square  inch,  while  they  might  be  subjected  to  2,700 
or  2,800  pounds  per  square  inch  in  the  hoist  where  they  were  put 
by  the  defendant,  if  it  happened  that  the  whole  air  pressure  was 
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turned  on  without  the  load  being  attached ;  and  where  it  also  turns 
out  that  two  of  six  similar  valves,  when  tested,  did  not  stand  that 
pressure.  This  would  warrant  a  finding  that  the  defendant  did  not 
use  due  care  in  furnishing  a  safe  hoist.  See,  in  this  connection, 
Moynihan  v.  Hills  Co.,  146  Mass.  586,  16  N.  E.  Rep.  574.  The 
defendant  seeks  to  meet  this  by  showing  that  the  plaintiff  had  been 
told  never  to  turn  on  the  whole  air  pressure  when  no  load  was 
attached,  and  not  to  turn  on  any  air  pressure  at  all  until  the  load 
had  been  attached.  But  it  appeared  that  in  the  case  of  a  Ridgway 
oil-governing  air  hoist,  "even  if  the  air  valve  was  left  open  only  a 
little  way,  the  full  head  of  pressure  would  accumulate  in  the  hoist 
in  a  very  short  time;  that  the  amount  of  pressure  exerted  by  the 
compressed  air  upon  the  piston  depended  upon  how  long  the  air 
valve  was  left  open,  and  upon  how  wide  it  was  open,  and  that  the 
piston  would  receive  the  full  pressure  from  a  small  opening  in  the 
air  valve,  if  this  valve  was  left  open  long  enough."  And  the  plain- 
tiff testified  that  the  only  practical  way  of  hooking  on  the  load  to 
the  hoist  was  to  start  the  hoist  rising  slowly,  and  to  hook  the  hooks 
on  the  "  trunnions  "  of  the  box  containing  the  load  as  it  ascended. 
We  are  of  opinion  that  the  plaintiff  did  not  assume  the  risk  of  the 
accident  which  happened  to  him.  He  was  not  chargeable  with 
knowledge  that  the  defendant's  superintendent  had  substituted  a 
three-quarter  inch  check  valve,  which  was  not  designed  to  stand  the 
pressure  to  which  it  might  be  subjected  in  the  use  of  the  hoist;  and 
he  had  never  taken  the  risk  of  such  a  hoist.  We  also  think  that  the 
jury  were  warranted  in  finding  that  the  plaintiff  was  in  the  exercise 
of  due  care.  There  was  evidence  that  the  only  practical  way  of 
hooking  the  hoist  onto  the  trunnions  was  to  start  the  hoist  up;  and 
that  an  oil-governed  hoist  does  not  respond  directly,  and  in  pro- 
portion to  the  amount  to  which  the  air  valve  is  opened,  but  that  the 
amount  of  pressure  may  also  depend  upon  the  length  of  time  the  air 
valve  has  been  partially  open.  This,  coupled  with  the  plaintiff's 
testimony  that  he  did  not  know  whether  he  had  the  full  head  of  air 
pressure  on  at  the  time  or  not,  though  he  "probably"  did  have  it 
on,  warranted  a  finding  that  he  was  in  the  exercise  of  due  care.  The 
case  does  not  come  within  the  doctrine  applied  in  Coleman  v. 
Mechanics'  Iron  Foundry  Co.,  168  Mass.  254,  257,  2  Am.  Neg.  Rep. 
374,  46  N.  £.  Rep.  1065  — that  an  employer  is  "not  obliged  to  pro- 
vide an  implement  for  improper  or  unreasonable  use."  It  is  evi- 
dent, from  what  has  been  said,  that  the  apparatus  in  a  Ridgway  oil- 
governed  air  hoist  prevents  the  operator's  knowing,  immediately 
on  opening  the  air  valve,  how  much  air  pressure  has  been  turned  on; 
and  for  that  reason  we  think  it  possible  that  in  operating  such  a 
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hoist  it  might  happen  that  the  whole  air  pressure  was  on  without  the 
operator  having  necessarily  made  an  unreasonable  use  of  the  hoist. 

The  defendant's  next  defense  is  that  it  performed  its  whole  duty 
to  the  plaintiff  when  it  purchased  a  check  valve  from  a  reputable 
manufacturer,  within  the  rule  applied  in  Reynolds  v.  Merchants' 
Woolen  Co.,  168  Mass.  501,  3  Am.  Neg.  Rep.  180,  47  N.  E.  Rep. 
406,  and  Fuller  v.  Railroad  Co.,  175  Mass.  424,  56  N.  £.  Rep.  574. 
To  make  that  rule  applicable,  the  defendant  had  to  take  the  further 
step  of  proving  that  the  valve  was  made  for  the  use  to  which  it  had 
been  put  by  it;  but,  in  place  of  that  being  the  fact,  it  appeared  that 
the  maker  of  the  hoist  had  used  a  one-half  inch  valve  when  he  con- 
structed it,  and  that  the  maker  of  the  three-quarter  inch  valve  only 
guaranteed  it  to  stand  a  pressure  of  300  to  400  pounds,  while  the 
defendant  used  it  where  it  might  be  exposed  to  a  pressure  of  2,700 
to  2,800  pounds. 

Exceptions  overruled. 

NOTE  ON  LIABILITY  FOR  EXPLOSIONS. 

In  connection  with  the  preceding  case  of  S lattery  v.  Walker  &  Pratt 
Manufacturing  Co.  (Afass.J%  the  following  note  on  actions  for  damages  for 
Injuries  caused  by  explosions  will  be  of  interest.  The  note  is  noi  limited  to 
explosions  of  machinery,  nor  to  the  liability  of  the  master  for  injuries  to 
employees,  but  is  extended  to  injuries  to  persons  and  properly  caused  by 
explosions  of  gas,  etc.,  blasting,  etc. 

Explosions  of  stationary  boilers. 

Where  the  wife  of  a  tenant  of  a  dwelling  house  brought  an  action  against  the 
landlord  to  recover  damages  for  injuries  received  by  the  explosion  of  a  kitchen 
boiler  in  the  demised  premises,  and  the  evidence  tended  to  show  that  the  explo- 
sion would  not  have  occurred  had  the  boiler  been  provided  with  a  safety  valve, 
but  it  did  not  appear  that  defendant  had  any  knowledge  of  such  defect  or  any 
reason  to  apprehend  danger  from  the  use  of  the  boiler,  and  the  lease  contained 
no  covenant  on  the  part  of  the  landlord  to  make  repairs,  it  was  held  that  no 
liability  on  part  of  defendant  was  established.    Jaffe  v.  Harteau,  56  N.  Y.  398. 

Action  was  brought  to  recover  damages  for  the  explosion  of  a  steam  boiler 
in  use  at  a  mill,  the  explosion  causing  the  boiler  to  be  projected  and  thrown 
on  plaintiff's  premises,  damaging  his  building  and  property.  It  was  held  that 
defendant  had  a  right  to  place  the  steam  boiler  on  their  premises.  It  was  in 
no  sense  a  nuisance  and  the  jury  found  defendants  were  free  from  any  negli- 
gence. A  judgment  in  favor  of  defendants  was  affirmed.  It  was  held  that  in 
absence  of  proof  of  negligence  defendants  were  not  liable.  That  if  the  ex- 
plosion was  caused  by  a  defect  in  the  manufacture  of  the  boiler,  be  is  not  liable 
in  absence  of  proof  of  knowledge  of  such  defect,  or  that  it  was  discoverable 
npon  examination  by  the  application  of  known  tests.  That  the  fact  that  such 
boiler  was  purchased  of  reputable  manufacturers  was  proper  to  be  considered 
in  justification  of  the  use  of  the  same.     Losee  v.  Buchanan,  51  N.  Y.  476. 

Defendant  purchased  two  boilers  of  the  manufacturer  with  a  guaranty  that 
they  should  be  good,  constructed  in  first-class  manner,  and  of  good  material. 
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The  boilers  were  set  up  in  defendant's  factory.  Defendant  discovered  defects, 
in  one  of  the  boilers,  notified  the  vendor  and  requested  its  repair.  Accordingly, 
the  vendor  sent  the  foreman  of  its  shop  and  another  workman  to  make  the 
requisite  repairs.  The  boiler  was  examined,  and  it  was  found  it  needed  new 
rivets,  etc.  The  vendors  then  sent  plaintiff's  intestate  with  others  to  make  the 
necessary  repairs  with  instructions  to  test  the  boilers  afler  repairs  were  com- 
pleted by  firing  up  the  same.  Defendant's  engineer  built  the  fire  and  the  boiler 
exploded,  causing  the  death  of  plaintiff's  intestate.  It  did  not  appear  at  whose 
request  the  fire  was  started.  It  was  held  it  was  to  be  presumed  that  the  service 
was  either  voluntarily  rendered  by  such  engineer  or  was  performed  at  the 
request  of  those  intrusted  with  the  work  of  repairing  the  boiler.  At  all  events, 
that  it  was  not  rendered  by  him  as  servant  of  defendant,  and  that  it  was  not 
responsible  for  Ills  act.  Also,  that  assuming  he  was  defendant's  servant,  as  it 
did  not  appear  what  caused  the  explosion,  that  it  was  incumbent  on  plaintiff 
to  show  that  he  knew  or  ought  to  have  known  that  the  boilers  were  defective 
or  dangerous.     Oliver  v.  Whitney  Marble  Co.,  103  N.  Y.  292. 

An  action  was  brought  to  recover  damages  for  death  of  plaintiff's  intestate, 
caused  by  explosion  of  steam  boiler  while  in  defendant's  employ.  Deceased 
was  defendant's  chief  engineer,  and  having  charge  of  boiler  and  steam  power, 
and  discovered  leak  in  boiler  in  question  a  few  days  before  the  explosion  and 
notified  a  repairer  to  stop  this  leak.  The  repairer  examined  the  boiler  and 
discovered  the  leak  and  attempted  to  caulk  it,  when  the  leak  which  had  formerly 
been  onlv  some  few  inches  extended  until  the  caulking  was  completed  to  a  dis- 
tance of  several  feet  and  the  leak  was  stopped.  The  repairer  inquired  of 
deceased  as  to  testing  the  boiler,  and  was  informed  by  the  deceased  that  such 
test  was  not  necessary,  and  on  the  following  day  an  explosion  occurred.  The 
court  held  the  defendants  were  not  liable,  as  no  negligence  had  been  done  upon 
their  part,  and  deceased  assumed  the  risk  of  his  employment.  Kramer  v.  Willey. 
(Wis.)  9  Am.  Neg.  Rep.  657. 

liability  of  manufacturers  of  boilers. 

The  manufacturer  and  vendor  of  a  steam  boiler  is  only  liable  to  the  pur- 
chaser thereof  for  defective  materials  or  for  any  want  of  care  and  skill  in  the 
construction  thereof.  He  is  not  liable  to  a  third  person  injured  by  an  explosion 
of  the  boilers,  occurring  after  its  delivery  to  purchaser  who  has  accepted  the 
same  and  has  it  in  use  at  the  time  of  the  explosion.  Such  third  party  has  no 
right  of  action  against  the  manufacturers  who  had  no  care  or  management  of 
the  boiler  at  the  time  of  the  explosion.     Losee  v.  Clute,  51  N.  Y.  494. 

Where  plaintiff's  intestate  was  killed  by  the  bursting  of  a  balance  wheel  used 
in  connection  with  a  circular  saw,  which  he  had  borrowed  from  e  neighbor  to 
whom  defendants,  the  manufacturers  thereof,  had  sold  it,  calling  attention  to 
a  visible  defect,  which  defect  had  been  painted  over,  and  the  wheel  had  been 
used  for  four  years,  it  was  held  defendants  were  not  liable.  That  a  manu- 
facturer of  a  defective  machine,  not  necessarily  dangerous,  which  is  sold  with 
notice  to  purchaser  of  the  defect,  Is  not  liable  in  damages  to  a  third  person. 
Loop  v.  Litchfield,  42  N.  Y.  351. 

Explosions  in  conducting  tests. 

Defendants  who  were  boiler-makers,  were  testing  a  new  boiler  of  their  own 
manufacture  in  a  public  street.  Plaintiff  was  passing  in  the  street  as  the  tests 
were  being  made,  and  was  told  it  was  an  unsafe  place.  He  was  requested  to 
leave,  but  did  oot  heed  the  warning.    The  boiler  exploded,  causing  injuries  to 
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plaintiff,  for  which  he  brought  action  to  recover  damages.  It  was  held  that  the 
facts  showed  contributory  negligence  on  his  part  which  should  have  been  sub- 
mitted to  the  jury.  The  court  in  its  opinion  said:  "  It  is  very  certain  that  the 
plaintiff  heard  this  warning,  for  he  did  not  choose  to  take  the  witness  stand  and 
deny  it.  He  knew,  therefore,  that  he  was  watching  an  experiment,  the  issue 
of  which  be  could  not  certainly  foresee.  The  very  idea  of  a  test  implies  the 
possibility  of  failure.  Whatever  of  risk  was  inseparable  from  the  first  test  of 
an  untried  boiler,  quite  certain  to  be  carried  beyond  the  pressure  of  its  ordinary 
use,  this  plaintiff  took  upon  himself,  without  necessity  or  just  occasion,  and 
merely  from  a  motive  of  idle  curiosity.  He  is  told  that  a  test  is  in  progress 
and  warned  of  possible  danger;  others  prudently  withdrew,  but  he  takes  the 
chance  of  remaining.  The  explosion  happens,  and  he  is  seriously  injured.  No 
necessity,  no  business,  no  duty  kept  the  plaintiff  in  presence  of  the  boiler.  It 
was  possible,  easy  and  prudent  for  him  to  leave  the  place  of  danger.  How, 
then,  can  we  say  that  no  inference  of  negligence  was  possible;  that  men  of 
ordinary  prudence  would  have  stayed  and  risked  the  result  of  the  experiment  ?  " 
Ochsenbein  v.  Shapeley,  85  N.  Y.  214. 

Where  it  appeared  that  decedent  had  been  for  many  yeais  engaged  in  testing 
castings  manufactured  by  defendants,  and  that  a  new  pattern  had  been  intro- 
duced into  the  defendant's  shop,  only  four  or  five  of  which  had  been  tested, 
which  new  pattern  of  casting  had  a  larger  interior  cross  section  than  any  which 
deceased  had  previously  been  employed  in  testing,  which  greater  interior  crow 
section  caused  greater  pressure  of  steam  and  consequent  greater  liability  to 
explosion  with  same  thickness  and  strength  of  iron,  held  that  it  should  have 
been  left  for  the  jury  to  say  whether  decedent  was  chargeable  with  knowledge 
of  dangers  involved  in  testing  the  new  pattern  castings  and  with  negligence  in 
not  adopting  his  mode  of  operating  to  the  requirements  of  the  changed  con- 
dition of  affairs.    Mueller  v.  Brewster,  57  Hun,  554. 

Where  an  action  was  brought  to  recover  damages  for  the  death  of  plaintiff's 
intestate  who  was  employed  in  defendant's  mill,  it  appeared  his  death  was 
caused  by  an  explosion  of  steam  while  he  was  in  the  engine  room  on  business 
with  the  superintendent,  who  was  engaged  in  testing  some  steam  pipes. 
Defendant  opened  a  valve  for  the  purpose  of  drawing  off  water.  It  was  held 
that  the  act  of  the  superintendent  in  opening  the  valve  was  that  of  a  co-servant, 
and  not  that  of  defendants,  and  the  jury  should  be  so  instructed  as  a  matter  of 
law.    Meeker  v.  Remington  (N.  Y.),  8  Am.  Neg.  Rep.  314. 

Explosions  of  gas  and  oil. 

An  action  was  brought  by  an  employee  against  his  employer  to  recover  dam- 
ages for  a  personal  injury  caused  by  explosion  of  gas  in  a  tank  in  which  para- 
fine  was  being  heated.  The  direct  cause  of  the  explosion  was  the  act  of  the 
plaintiff  in  taising  the  lid  of  the  tank  while  carrying  a  lighted  lantern,  the 
escaping  gas  thus  being  allowed  to  communicate  with  the  flame,  resulting  in 
the  accident  by  means  of  which  plaintiff  sustained  the  injuries  complained  of. 
It  was  held  that  inasmuch  as  plaintiff  from  his  experience  must  have  become 
acquainted  with  the  generation  of  gases  from  the  substances  with  which  he 
was  engaged  in  working,  and  the  danger  of  bringing  fire  into  contact  with  the 
same,  that  there  could  be  no  recovery  against  defendant.  Benfield  v.  Vacuum 
Oil  Co.  (N.  Y.).  75  Hun,  209. 

Where  defendant  was  a  distiller  of  crude  oil,  in  the  process  of  distillation  of 
which  gas  to  a  large  amount  was  generated,  and  plaintiff's  intestate  was  at  the 
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time  of  his  death  a  common  laborer  engaged  to  work  in  such  distillery,  and 
where  it  appeared  that  some  of  the  gas  unused  for  fuel  was  designed  to  escape 
into  the  running  room,  which  was  at  all  times  dangerous  if  a  lighted  candle 
was  brought  in  while  the  machinery  was  in  operation,  and  where  the  evidence 
showed  that  decedent  went  with  defendant's  superintendent  of  the  works  into 
a  still  to  repair  it,  and  that  owing  to  absence  of  a  stop  cock  the  gas  entered 
the  still,  and  upon  ignition,  caused  an  explosion  by  which  both  men  were 
killed,  it  was  held  that  defendant  was  liable  in  damages.  Nichols  v.  Brush  ft 
Denslow  Mfg  Co.,  53  Hun,  137. 

Where  an  oil  company  laid  its  pipe  for  transportation  of  oil  within  a  few  feet 
of  a  city  sewer,  connecting  with  other  sewers  in  the  street,  and  a  city  contractor 
constructing  a  city  sewer,  exposed  a  section  of  such  pipe  and  in  blasting  rock 
struck  it,  breaking  the  same  apart  at  one  of  the  joints,  from  which  two  weeks 
thereafter  oil,  pumped  into  the  pipe,  escaped,  causing  an  explosion  resulting  in 
the  death  of  decedent,  and  there  was  no  evidence  of  negligence  in  mode  or  man- 
ner of  laying  the  pipe,  but  it  had  neglected  to  inspect  the  same  during  such 
period  of  fourteen  days,  it  was  held  that  the  question  of  defendant's  negligence 
was  properly  submitted  to  a  jury.     Lee  v.  Vacuum  Oil  Co.  (N.  Y.),  54  Hun,  156. 

Where  an  explosion  of  gas  occurred  whereby  plaintiff  was  injured,  and  it  was 
shown  that  the  defendant's  servants  were  engaged  at  work  in  a  public  street 
repairing  gas  mains,  that  there  was  a  leakage  of  gas  to  which  the  attention  of 
one  of  defendant's  workmen  had  been  called,  who  went  into  the  cellar  to 
Investigate  and  the  explosion  occurred  while  he  was  in  the  cellar,  conducting 
investigations,  and  there  was  nothing  to  show  the  cause  of  such  explosion,  and 
where  it  appeared  that  the  service  and  house  pipes  were  unconnected,  and  it 
was  not  shown  how  defendant's  servants  at  work  in  the  street  could  have 
caused  an  explosion  in  the  house,  it  was  held  that  the  complaint  was  properly 
dismissed  on  the  trial.     Krzy  waszynski  v.  Con.  Gas  Co.  (N.  Y.),  4  App.  Div.  161. 

A  gas  company  was  held  liable  for  damages  when  it  appeared  that  it  had 
put  in  a  meter  at  plaintiff's  apartment  which  leaked,  and  that  notice  ot  such 
leakage  was  given  to  the  company,  which  sent  employees  to  investigate,  who 
examined  the  meter  and  reported  that  there  was  no  leakage;  after  such  exam- 
ination a  gas  burner  was  lighted  and  the  meter  ignited  causing  a  fire  which 
destroyed  plaintiff's  property  in  the  apartment.  Anderson  v.  Standard  G.  L. 
Co.,  17  Misc.  (N.  Y.)  625. 

Where  plaintiff,  an  employee  of  defendant,  was  at  work  in  defendant's  store 
receiving  castings  brought  there  in  barrels,  while  inspecting  with  a  lighted 
mitch  one  of  the  barrels,  to  discover  its  number,  the  barrel  exploded,  causing 
serious  injuries  to  the  plaintiff.  These  barrels  had  been  bought  by  defendant's 
agent  from  a  dealer  in  second  hand  barrels,  and  had  originally  contained  oil, 
alcohol,  naphtha,  benzine,  whiskey,  etc.,  it  was  held  that  the  defendant  was 
not  liable,  as  there  was  no  testimony  to  show  that  defendant  knew  that  the 
barrels  were  under  any  circumstances  explosive,  nor  was  there  any  testimony 
to  show  that  such  oar  re  Is  were  not  commonly  and  ordinarily  used  at  manu- 
factories, or  that  they  were  in  any  way  unsuitable  for  the  use  intended.  That 
•employers  are  not  insurers  of  safety  of  their  employees.  Purdy  v.  Westing- 
house  Electric  &  Manfg.  Co.  (Pa ),  8  Am.  Neg.  Rep.  543. 

An  action  was  brought  for  damages  for  injury  alleged  to  have  been  received 
by  plaintiff  from  an  explosion  of  gas  discharged  from  pipes  of  defendant 
through  negligence  of  the  defendant's  agents  and  servants  in  leaving  the  same 
uncapped  after  removing  a  gas  meter  from  ao  armory  building.    Plaintiff  was 
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the  janitor  of  the  building.  The  meters  were  in  a  clcset  on  the  lower  floors; 
there  was  a  place  for  three  meters,  bat  only  two  were  set  np.  Defendant's 
servants  and  agents  had  gone  into  the  building  and  removed  one  of  the  meters 
because  of  the  failure  of  some  of  the  tenants  to  pay  a  gas  bill.  Thete  was  no 
-question  but  what  the  meter  was  rightfully  removed.  The  only  question  was 
as  to  the  negligence  of  the  servants  of  the  defendant  in  removing  it.  The 
plaintiff,  who  was  engaged  in  another  occupation  in  the  daytime,  went  to  the 
building  at  night,  according  to  his  usual  custom,  to  light  the  gas  in  the  even, 
ing.  He  turned  the  gas  on  in  the  chandeliers  and  endeavored  to  light  them, 
but  discovered  they  would  not  burn  properly,  and  went  to  the  cellar  to  see 
what  the  trouble  was.  He  detected  the  smell  of  gas  and  went  to  a  side  jet  and 
struck  a  match  to  light  the  gas  for  the  purpose  of  enabling  him  to  see  where 
the  meters  were  located;  as  he  struck  the  match  to  light  the  gas  the  door  of  the 
closet  from  which  the  meter  had  been  taken  by  defendant  was  thrown  open 
and  an  explosion  occurred  by  means  of  which  plaintiff  was  injured.  The  court 
said  that  the  only  question  in  the  case,  it  being  admitted  that  defendant's  agents 
and  servants  were  negligent  in  leaving  the  gas  pipes  uncapped  after  taking  the 
meter  away,  allowing  large  quantities  of  gas  to  escape  in  the  closet,  hence  the 
"bursting  of  the  door  in  the  hall,  was  whether  plaintiff  was  liable  for  contribu- 
tory negligence  in  striking  a  match,  and  that  it  was  clearly  a  question  of  fact 
depending  on  the  circumstances  of  the  case,  to  be  submitted  to  the  jury.  The 
court  said:  "  It  does  not  appear  to  us  that  the  striking  of  a  match  by  the  plain- 
tiff in  this  case,  when  searching  to  discover  the  difficulty,  was  in  itself  such 
negligent  act  as  to  require  the  court  to  take  the  case  from  the  jury."  The  court 
held  that  a  refusal  to  nonsuit  was  proper,  and  judgment  was  in  favor  of  the 
defendant.  Rucb  v.  Gas  Electric  Co.  of  Beigen  County  (N.  J.),  9  Am.  Neg. 
Rep.  iox. 

In  Koplan  v.  Boston  Gas  Light  Co.  (Mass,  October^  igoo)%  58  N.  E.  Rep.  183, 
it  was  held  that  a  gas  company  which  negligently  allows  gas  to  escape  or  leak 
irom  its  street  mains  and  to  accumulate  in  an  excavation  is  liable  for  the  dam- 
ages caused  by  the  ignition  and  explosion  of  such  gas  by  any  cause  which 
should  have  been  probably  foreseen.  In  such  case  the  testimony  of  persons 
who  resided  in  the  vicinity  to  the  effect  that  they  had  observed  a  smell  of  gas 
in  the  basement  and  other  portions  of  their  premises  on  the  morning  of  the 
explosion,  and  at  different  times  before  the  accident,  is  admissible  as  tending  to 
prove  the  defective  condition  of  the  gas  pipes  at  the  place  of  accident.  It  is  also 
admissible  to  introduce  a  communication  to  the  chief  engineer  of  the  defendant 
company  relating  to  the  safety  of  its  pipes,  and  also  conversations  between  the 
said  chief  engineer  and  the  engineer  of  a  construction  company  in  which  he 
was  recommended  to  provide  an  inspector  for  the  work.  In  such  action  the 
•question  of  whether  or  not  the  defendant  company  was  negligent  in  not  provid- 
ing for  an  inspection  of  its  mains  Is  for  the  jury,  and  it  is  proper  for  the  court 
to  refuse  to  direct  the  jury  that  it  was  not  the  duty  of  the  company  to  provide 
an  inspector  for  that  purpose. 

Explosion  of  fireworks  and  gunpowder. 

The  owner  of  a  private  park,  who  invites  the  public  to  it  for  the  purpose  of 
looking  on  at  an  exhibition  of  fireworks,  is  not  relieved  from  all  responsibility 
for  the  safety  of  his  guests  by  reason  of  the  fact  that  the  exhibition  is  to  be 
£iven,  not  by  himself,  bat  by  an  independent  contractor.    He  is  bound  to  use 
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reasonable  care  to  provide  them  with  a  safe  place  from  which  to  view  the  exhi. 
bition,  and  he  is  farther  bound  in  making  his  contract  to  use  care  to  select  a. 
skilful  and  competent  person  to  give  the  exhibition.     Sebeck  v.  Plattdeutsche 
Volkfest  Verein  (N.  J.),  8  Am.  Neg.  Rep.  84. 

That  the  act  of  keeping  a  large  quantity  of  gunpowder  in  a  wooden  building, 
insufficiently  secured,  and  situated  near  other  buildings,  thereby  endangering 
the  lives  of  persons  residing  in  the  vicinity,  amounts  to  a  public  nuisance.  If 
an  explosion  occurs  in  consequence  of  the  burning  of  the  building  where  the 
powder  is  kept,  and  an  individual  is  wounded  or  injured  by  it,  he  may  maintain 
an  action  for  his  damages  against  the  party  guilty  of  the  nuisance,  and  such 
party  will  be  held  liable,  although  the  fire  was  not  occasioned  by  his  negligence. 
Myers  v.  Malcolm,  6  Hill  (N.  Y.)  293. 

Explosions  on  steamboats. 

Plaintiff  was  a  passenger  on  a  steamboat  from  Albany  to  New  York.  An 
explosion  of  the  boiler  took  place,  causing  plaintiff  to  be  scalded  by  steam  and 
hot  water  escaping.  He  was  maimed  for  life  and  crippled.  He  recovered 
$20,000  judgment,  which  was  affirmed  on  appeal.  Plaintiff,  in  addition  to  the 
fact  of  bursting  of  the  boiler,  gave  evidence  tending  to  show  that  the  boiler 
was  defectively  constructed  in  not  being  thoroughly  braced,  and  slight  evidence 
as  to  the  material  not  being  of  the  best  quality.  Also  evidence  showing  care- 
lessness on  part  of  those  in  charge  of  the  engine  and  boilers  when  the  accident 
occurred.  Defendant  gave  evidence  tending  to  show  that  the  boiler  was  made 
of  the  best  quality  of  iron  and  in  the  best  manner;  that  the  bursting  was  due  to 
natural  causes  over  which  defendant  had  no  control  and  for  which  it  was  not  in 
fault.  The  testimony  of  experts  differed  as  to  whether  the  boiler  was  properly 
braced.  The  court  held  that  a  charge  to  the  jury  that  if  the  jury  were  unable 
to  arrive  at  a  satisfactory  conclusion  as  to  the  cause  of  the  rupture  the  plaintiff 
could  not  recover;  that  the  fact  the  plaintiff  was  injured  by  the  escape  of  steam 
from  the  boiler  raised  the  presumption  of  negligence,  and  that  the  burden  of 
disproving  negligence  was  on  the  defendant,  was  a  correct  statement  of  the  rule 
of  law.  Also  held  that  the  fact  that  a  carrier  by  steamboat  has  fully  complied 
with  the  Acts  of  Congress  as  to  safeguards  to  be  used  for  protection  of  passen- 
gers does  not  clear  him  from  liability  or  remove  a  presumption  of  negligence 
established  by  the  evidence.  Caldwell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.  282,  <* 
Am.  Neg.  Cas.  5860. 

Plaintiff  was  injured  by  escape  of  steam  from  boiler  of  a  steamboat  which 
exploded  while  he  was  a  passenger  thereon.  It  was  proven  by  plaintiff  that  the 
escape  of  steam  causing  the  injury  was  the  result  of  an  improper  construction 
or  fastening  of  the  boiler  which  gave  way;  that  there  had  been  for  years  a  more 
improved  mode  of  construction  of  the  boiler,  which,  if  it  had  been  adopted  by 
defendant,  would  have  prevented  an  explosion.  Defendant  proved  an  inspec- 
tion of  the  boilers  by  a  United  States  boiler  inspector,  in  compliance  with  the 
Acts  of  Congress,  and  that  by  such  inspection  the  boilers,  safety  valves,  pipes, 
etc.,  came  up  to  the  requirements  of  the  law.  It  was  contended  that  defend- 
ant was  not  liable  because  it  had  complied  with  such  Acts  of  Congress.  The 
court  held  that  such  inspection  was  not  conclusive  and  did  not  exonerate 
defendant  from  liability  for  the  injury  to  the  plaintiff.  That  Congress  has  not 
taken  away  or  impaired  the  common-law  right  of  action  by  persons  injure* 
through  negligence  of  the  owner  or  master  of  a  vessel.  Swarthout  v.  N.  J. 
Steamboat  Co.,  48  N.  Y.  209,  9  Am.  Neg.  Cas.  5860. 
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Action  was  brought  to  recover  damages  sustained  by  the  explosion  of  boiler 
of  a  ferryboat,  which  occurred  on  Sunday.  The  boiler  of  the  ferryboat  had 
qeen  tested  by  the  government  inspectors  and  a  certificate  granted  allowing  a 
pressure  of  twenty-five  pounds  to  the  square  inch.  The  cause  of  the  explosion 
was  a  pressure  not  less  than  twenty-seven  pounds  to  the  square  inch,  and  the 
weakness  of  the  boiler  caused  by  a  crack  or  cracks,  the  existence  of  which 
could  not  have  been  discovered  by  any  tests  known  or  practiced  by  experts,  or 
by  the  highest  skill,  foresight  or  care.  The  boiler  was  about  nine  years  old, 
and,  on  that  account,  required  greater  care  and  caution  in  management  of  the 
•team.  The  plaintiff  recovered  a  judgment  which  was  affirmed  on  appeal.  The 
court  held  that  one  violating  the  statute  as  to  Sunday  travel  was  not  without 
the  protection  of  the  law,  and  that  the  carrier  owed  the  same  duty  as  if  he  were 
lawfully  traveling.  It  was  also  held  that  while  a  carrier  of  passengers  is  not  an 
insurer  of  their  safety,  he  is  held  to  the  utmost  care  and  skill  in  the  construc- 
tion and  management  of  the  vessel  and  machinery  employed.  That  when  car- 
rying by  steam,  and  an  injury  is  received  by  a  passenger,  he  cannot  escape 
liability,  unless  it  appears  that  the  accident  happened  from  causes  beyond  his 
control  and  to  which  neither  his  own  negligence  nor  that  of  his  employees,  or 
that  of  the  manufacturer  of  the  machinery  contributed.  That  under  the  Act 
of  Congress  of  1871  for  better  protection  of  passengers  on  steam  vessels,  in  case 
a  greater  pressure  of  steam  is  used  than  that  allowed  by  the  inspector's  certifi- 
cate, and  an  explosion  occurs,  the  carrier  is  liable  for  the  injury  which  may 
result  therefrom.  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.  126,  9  Am.  Neg. 
Cas.  587a. 

Explosions  of  railroad  locomotives. 

Plaintiff,  a  fireman,  was  injured  by  explosion  of  the  boiler  of  a  railroad  loco- 
motive, on  which  he  was  employed.  The  boiler  was  proven  to  be  defective  and 
dangerous.  The  engineer  had  on  five  or  six  occasions  reported  the  dangerous 
condition  of  the  boiler  to  defendant,  such  reports  being  entered  on  its  books, 
kept  for  that  purpose.  Defendant  had  knowledge  from  such  reports  of  its  con- 
dition, but  continued  it  in  use.  It  was  held  that  defendant  was  liable  for  negli- 
gence in  continuing  ihe  use  of  the  engine  having  a  defective  and  dangerous 
boiler  after  notice  of  its  danger  or  condition.     Keegan  v.  Western  R.  R.  Co., 

8  N.  Y.  175. 

Where  a  fireman  on  a  railroad  locomotive  was  killed  by  the  explosion  of  the 
boiler  thereof,  and  it  appeared  that  the  engine  was  weak  and  infirm,  and  was 
necessarily  often  sent  to  the  repair  shop;  that  it  was  unable  to  hold  water  or 
sustain  a  full  head  of  steam,  it  was  held  that  the  question  of  defendant's  negli- 
gence was  one  of  fact  for  the  jury.  Kirk  pa  trick  v.  N.  Y.  Cent.  *  H.  R.  R.  R. 
Co.,  79  N.  Y.  240. 

Where  the  engineer  of  a  railway  locomotive  was  killed  by  the  explosion  of  a 
boiler  which  bad  been  out  of  repair  for  some  time,  and  had  been  frequently 
reported  and  sent  to  the  repair  shop  for  repairs,  it  was  held  that  the  duty  of 
maintaining  machinery  in  proper  repair  depends  upon  the  master,  and  he  is 
liable  for  failure  to  perform  it.  That  he  was  not  absolved  from  liability  because 
the  negligence  causing  the  accident  was  that  of  the  mechanics  directed  to  make 
the  repairs.     Fuller  v.  Jewett,  80  N.  Y.  46. 

Plaintiff's  intestate  was  killed  by  explosion  of  boiler  of  a  locomotive  io 
defendant's  repair  shops,  which  occurred  while  he  was  engaged  with  other 
mechanics  in  setting  the  safety  valve.    The  evidence  tended  to  show  that  the 


94  American  Negligence  Reports. 

explosion  was  caused  by  defects  in  the  boiler  which  would  have  been  discovered 
had  the  boilermakers,  who  in  the  ordinary  course  of  business,  first  examined 
and  repaired  the  boilers,  performed  their  duty.  The  employees  in  the  shop- 
were  competent  and  skilful  mechanics  who  had  reported  to  the  boilermakers 
that  the  locomotive  in  question  was  "  all  right."  It  was  held  that  the  plaintiff 
was  properly  nonsuited  on  the  trial  of  the  action,  as  the  death  of  the  intestate  was 
caused  by  the  negligence  of  his  co  servant  and  the  case  was  not  within  the  prin- 
ciple holding  the  master  responsible  for  unsafe  machinery.  Murphy  v.  B.  &  A. 
R.  R.  Co.,  88  N.  Y.146. 

Plaintiff,  a  locomotive  fireman,  while  engaged  in  the  performance  of  his  duty 
sustained  injuries  by  losing  an  eye  by  the  explosion  of  a  glass  tube  connected 
with  the  automatic  lubricating  cup  attached  to  the  boiler  head.  He  claimed 
that  the  cup  used  and  located  was  necessarily  dangerous,  the  glass  tubes  being 
liable  to  explode,  and  that  the  danger  was  and  should  have  been  known  to  the 
employer,  and  might  have  been  avoided  by  the  use  of  shield  or  guard  about 
the  glass  tube,  and  that  such  shields  were  in  use  at  and  before  the  time  of  the 
accident.  He  also  claimed  that  the  risk  was  not  assumed  because  the  danger 
was  not  one  incidental  to  the  employment,  and  was  not  known  by  him  previous- 
10  the  accident.  The  court  held  these  were  all  questions  of  fact  for  the  jury, 
and  refused  to  set  aside  a  verdict  for  the  plaintiff.  Stafford  *♦.  Maine  Central 
R.  R.  Co.  (Me.),  8  Am.  Neg.  Rep.  431. 

Blasting— Damage  to  adjoining  property. 

The  owner  of  a  city  lot,  situate  in  a  large  city  which  is  contiguous  to  the 
dwelling  house  of  another  person,  who  uses  gunpowder  to  blast  rocks  on  his 
lot,  is  liable  for  the  damages  sustained  proximately  and  naturally  resulting  to 
the  adjoining  owner's  residence,  whether  caused  by  rocks  thrown  against  the 
house  or  by  concussion  of  the  air.  No  care  or  skill  will  excuse  the  owner  from 
liability  for  such  damages  resulting  from  blasting,  as  such  a  use  of  property  is 
unreasonable,  unusual  and  unnatural.  The  court  said:  "  It  would  make  no 
material  difference  whether  the  damage,  resulting  proximately  and  naturally 
from  the  act  of  blasting  by  the  defendant,  was  caused  by  rocks  thrown  against 
Mrs.  Colton's  dwelling  house,  or  a  concussion  of  the  air  around  it,  which  had 
either  damaged  or  destroyed  it.  The  defendant  seems  by  his  contention  to 
claim  that  he  had  a  right  to  blast  rocks  with  gunpowder  on  his  own  lot  in  San 
Francisco,  even  if  he  had  shaken  Mrs.  Colton's  house  to  ruins,  provided  he 
used  care  and  skill  in  so  doing,  and  although  he  ought  to  have  known  that  by 
such  act,  which  was  intrinsically  dangerous,  the  damage  would  be  a  necessary, 
probable  or  natural  consequence.  But  in  this  he  is  mistaken."  Colton  v. 
Onderdonk,  69  Cal.  155. 

The  working  of  quarries  and  blasting  rocks  by  means  whereof  rocks  and 
stones  are  thrown  on  the  dwelling  and  premises  of  plaintiff  is  a  case  for  an 
action  of  trespass  quare  clausum  fregit%  and  such  acts  constitute  a  forcible 
breaking  of  the  plaintiff's  close.  If  by  means  of  such  blasting  all  persons  on 
or  about  the  premises  were  kept  in  fear  and  jeopardy  of  their  lives,  rendering 
a  proper  attention  to  business  full  of  fear  and  danger,  it  would  constitute  a 
nuisance.  Also  held  that  diminution  in  rental  value  and  preventing  plaintiff's 
servants  from  performance  of  labor,  and  damages  from  water  passing  through 
hole  in  roof  caused  by  one  of  the  explosions,  are  consequential  damages. 
Scott  v.  Bray,  3  Md.  433. 

A  city  owning  a  stone  quarry  hired  a  person  to  quarry  stone  and  rock  to  a. 
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certain  size,  who  was  to  famish  and  find  the  gunpowder  and  tools.  Such 
employee  by  blasting  destroyed  plaintiff's  buildings  on  adjoining  lot.  It  was 
held  that  the  municipality  was  liable  and  that  it  was  no  defense  to  show  that 
ordinary  care  was  exercised  in  working  the  quarry.  Tiffin  v.  McCormack,  34 
Ohio  St.  638,  following  Hay  v.  Cohoes  Co.,  2  Comstock  (N.  Y.)  159. 

Defendants  engaged  in  blasting  on  their  own  premises,  negligently  conducted 
operations  so  that  the  soil  on  adjoining  premises  was  disturbed,  which  caused 
a  high  pole  to  become  insecure.  The  defendants  removed  the  pole  so  as  to 
imbed  it  more  securely,  and  during  such  removal  it  fell,  causing  injury  to  plain* 
tiff's  dwelling  house.  The  defendants  were  held  liable  for  resulting  damages. 
Denken  v.  Canavan,  17  Misc.  392,  39  N.  Y.  Supp.  1078. 

The  owner  of  land  has  no  right  to  blast  rocks  thereon  so  as  to  cast  them  upon 
the  premises  of  another.  So  held  in  action  where  defendant  dug  a  canal  upon 
its  own  land  for  purposes  authorized  by  its  charter.  It  became  necessary  to 
blast  rocks  with  powder  and  the  pieces  of  rock,  etc.,  were  thrown  against  plain- 
tiff's house,  causing  the  damages  complained  of.  It  was  held  defendant  was 
liable,  notwithstanding  no  negligence  in  performing  the  work  was  alleged  or 
shown.  Hay  v.  Cohoes  Co.,  2  N.  Y.  159.  See  also  T remain  v.  Cohoes  Co., 
id.  163. 

In  action  to  recover  damages  it  appeared  defendant  was  a  contractor,  engaged 
in  work  upon  a  canal,  under  contract  with  the  State.  Plaintiff  was  the  owner 
of  premises  adjacent  to  the  canal.  He  had  no  knowledge  or  notice  that  a  blast 
was  about  to  be  fired.  He  was  injured  by  earth  and  stones  cast  upon  his 
premises  by  means  of  a  blast.  It  was  held  that  such  casting  of  earth  and  stones 
constituted  a  trespass  for  which  defendant  was  liable  in  damages,  although  the 
work  was  done  without  negligence.  Also  held  that  defendant  was  bound  to 
adopt  such  precautions  as  would  prevent  the  missiles  reaching  the  place  where 
plaintiff  was,  or  to  give  him  personal  and  timely  notice  so  that  he  might  escape. 
That  plaintiff  was  not  bound  to  be  on  the  watch,  or  to  assume  that  defendant 
was  about  to  do  a  wrong.    St.  Peter  v.  Denison,  58  N.  Y.  416. 

Blasting— Damages  from  concussion  only. 

Where  the  damage  to  adjoining  or  adjacent  property  is  merely  caused  by  the 
pulsations  of  the  air  or  the  shaking  of  the  earth,  and  does  not  arise  by  the  cast- 
ing of  rock  or  any  other  substances  on  such  land  by  reasons  of  the  blast,  the 
person  conducting  the  blasting  operations  is  not  liable  in  damages  therefor 
unless  it  can  be  shown  he  was  guilty  of  negligence.  Damage  done  to  a 
neighbor's  house  by  the  jarring  of  the  ground  or  concussion  of  the  air,  due  to 
blasting  carefully  done  upon  adjoining  premises,  is  a  case  of  damnum  absque 
injuria.  Plaintiff's  house  was  injured  by  jarring  caused  by  the  blasting  of  rocks 
in  Hell  Gate  by  defendant,  a  contractor  with  the  United  States.  It  was  held 
that  the  injury  was  remediless  as  no  negligence  was  proven  and  defendant  was 
acting  under  authority  of  the  United  States  government  under  virtue  of  a  con- 
tract authorized  by  Congress  for  the  benefit  of  commerce.  Benner  v.  Atlantic 
Dredging  Co.,  134  N.  Y.  156. 

Where  railroad  corporation  in  making  an  excavation  upon  its  own  land  is 
obliged  to  resort  to  blasting,  the  fact  that  the  blasting  causes  injury  to  a  house 
upon  adjoining  property,  cracking  the  foundations,  pulling  apart  beams,  loosen' 
ing  plaster,  etc.,  but  no  rock  or  materials  are  thrown  bv  the  blasts  on  the 
adjoining  premises,  does  not  render  it  liable  for  the  resulting  damages  sus- 
tained by  owner  of  adjoining  property  in  the  absence  of  proof  of  negligence  in 
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conducting  the  blasting  operations.  The  degree  of  care  in  such  case  required 
must  be  commensurate  with  the  danger  and  the  blasting  must  be  conducted 
with  the  most  cautious  regard  for  such  adjoining  property  owner's  rights.  The 
use  of  explosives  in  blasting  does  not  constitute  a  private  nuisance.  Booth  v. 
R.  W.  &  O.  R.  R.  Co.,  140  N.  Y.  267.     See  contra,  Colton  v.  Onderdonk,  69  Cal. 

155. 

Action  was  brought  against  contractor  for  public  work  in  New  York  city, 

who,  while  excavating  in  front  of  plaintiff's  premises,  had  done  blasting  from 
time  to  time  without  injury  thereto.  Damages  complained  of  were  caused  by  a 
very  heavy  blast,  much  greater  than  any  which  had  previously  occurred,  its 
effect  being  to  injure  the  property.  A  qualified  expert  testified  that  in  order 
to  produce  the  damage  caused  by  such  blast  there  must  have  been  carelessness 
or  negligence  on  the  part  of  those  conducting  the  work.  Held,  that  there  was 
sufficient  evidence  of  defendant's  negligence  to  go  to  the  jury,  as  it  was  proven 
that  no  damage  was  caused  by  the  previous  blasting,  and  that  the  blasting 
could  have  been  controlled  so  as  to  prevent  injury  to  property.  The  court 
stated  it  was  a  fair  inference  that  the  excessive  size  of  the  blast  caused  the 
damage.  The  concussion  was  so  great  as  to  force  out  part  of  a  wall,  causing 
water  to  flow  through  such  wall  and  to  force  a  large  marble  slab  out  of  place. 
There  was  evidence  that  the  size  of  the  blast  effected  the  resulting  shock,  and  it 
was  held  to  be  a  fair  inference  that  the  blast  in  question  was  of  greater  size  than 
was  consistent  with  safety  to  adjoining  property.  Holland  House  Co.  v.  Baird, 
(N.  Y.)  7  Am.  Neg.  Rep.  484, 

Independent  contractor  conducting  blasting. 

A  city  is  not  liable  for  blasting  in  street  by  an  independent  contractor,  whereby 
rocks  are  thrown  into  a  house.  Pack  v.  Mayor,  etc.,  8  N.  Y.  222;  Kelly  v. 
Mayor,  11  N.  Y.  432. 

Where  railroad  company  has  let  by  contract  the  entire  work  of  constructing 
its  road,  and  has  no  control  over  those  employed  in  the  work,  it  is  not  liable  to 
a  third  person  for  damages  occasioned  by  negligent  blasting  whereby  rocks 
are  thrown  upon  the  land  of  another.  The  defendant  did  not  authorize  or  per- 
mit a  nuisance  on  its  premises.  McCafferty  v.  S.  D.  &  P.  M.  R.  R.  Co.,  61 
N.  Y.  178. 

A  party  is  not  chargeable  with  the  negligent  acts  of  another  in  doing  work 
on  his  own  land,  unless  he  stands  in  the  relation  of  an  employer  to  the  party 
guilty  of  the  negligence,  or  unless  the  work  authorized  by  him  would  neces- 
sarily produce  the  injuries  complained  of,  or  they  are  occasioned  by  omissions 
of  some  duty  which  is  incumbent  on  him.  McCafferty  v.  S.  D.  &  P.  M.  R.  R. 
Co.,  supra. 

Where  a  public  contractor  is  carrying  on  blasting  operations  he  is  not  liable 
to  a  private  citizen  for  damages  resulting  from  the  blasts  unless  he  is  negligent. 
Benner  v.  Atlantic  Dredging  Co.,  134  N.  Y.  156. 

If  action  is  brought  by  owner  of  adjoining  premises  to  recover  damages  occa- 
sioned by  blasting  on  defendant's  own  premises,  the  action  is  not  for  trespass 
on  the  creating  of  a  nuisance,  but  for  negligence,  and  if  the  blasting  was  done 
by  an  independent  contractor  the  owner  of  the  premises  is  not  liable.  Roemer 
v.  Striker,  142  N.  Y.  134. 

Where  undisputed  evidence  established  that  the  owner  of  premises  had  a 
written  contract  with  a  third  party  by  the  terms  of  which  he  was  to  do  blasting. 
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add  if  was  proven  by  plaintiff  that  the  man  employed  in  the  work  had  previ- 
ously been  in  the  service  of  defendant  and  that  defendant  was  occasionally 
about  the  work  but  it  did  not  appear  that  he  exercised  any  control  over  the  men 
or  the  work  and  the  circumstances  proven  by  defendant  were  not  inconsistent 
with  plaintiff's  claim  that  the  work  was  being  done  by  an  independent  contrac- 
tor, it  was  held  that  the  jury  had  no  right  to  arbitrarily  disregard  the  uncon- 
tradicted testimony  of  unimpeached  witnesses,  and  that  a  verdict  for  the  plaintiff 
would  not  be  sustained.  Mahoney  v.  Dank  wart  (Iowa),  6  Am.  Neg.  Rep.  278. 
One  who  employs  a  contractor  to  remove  rock  from  his  premises  by  blasting 
is  not  responsible  to  the  owner  of  adjoining  premises  for  injuries  caused  by 
the  negligence  of  such  contractor  or  his  employees.  There  are  certain  excep- 
tional cases  where  a  person  employing  a  contractor  is  liable  1.  Where  the 
employer  personally  interferes  with  the  work,  and  the  acts  performed  by  him 
occasion  the  injury.  2.  Where  the  thing  contracted  to  be  done  is  unlawful. 
3.  Where  the  acts  performed  create  a  public  nuisance.  4.  Where  an  employer 
is  bound  by  statute  to  do  a  thing  efficiently  and  an  injury  results  from  its  ineffi- 
ciency.    Berg  v.  Parsons  (N.  Y.),  4  Am.  Neg.  Rep.  432. 

Evidence  of  negligence  in  blasting. 

a.  Non-compliance  with  ordinance.  —  Failure  to  comply  with  city  ordinance 
regulating  blasting  is  sufficient  to  go  to  jury.  Koster  v.  Noman,  8  Daly  (N.  Y.) 
231.  Held  also  10  be  prima  facie  evidence  of  negligence.  Devlin  v.  Gallagher, 
6  Daly  (N.  Y.)  494.  Held  to  be  actionable  negligence  not  to  cover  blast  when 
required  by  ordinance.     Brannock  v.  Elmore,  114  Mo.  55. 

b.  Failure  to  give  notice  of  blasting.  —  Where  evidence  as  to  sufficiency  of  warn- 
ing is  conflicting,  held  to  be  question  for  jury.  Beauchamp  v.  Saginaw  Min. 
Co.,  50  Mich.  163;  Harris  v.  Simon,  32  S.  C.  593. 

Defendants  held  not  negligent  in  not  warning  every  one  residing  in  radius  of 
500  feet  of  an  intended  blast,  especially  when  blasting  had  been  going  on 
several  weeks  to  knowledge  of  such  persons.     Mitchell  v.  Prange,  no  Mich.  78. 

Held  duty  of  persons  engaged  in  blasting  to  give  notice  to  all  persons  within 
limits  of  possible  danger  at  time  of  firing  blast,  and  to  be  question  for  jury  as 
to  negligence  in  omitting  to  do  so.  Driscoll  v.  Newark  &  R.  L.  &  C.  Co.,  37 
N.  Y.  637.  Giving  fair  warning  of  impending  blast  absolves  party  blasting  if 
same  is  unheeded  by  pedestrian.    Graetz  v.  McKeagie,  9  Wash.  696,  38  Pac. 

377. 

Railway  contractors  not  excused  from  giving  notice  of  blast  injuring  another 

workman  on  same  road  not  notified  by  his  employers.     Cameron  v.  Vander- 

griff,  53  Ark.  381. 

c.  Using  excessive  amount  of  explosives  in  blasting.  —  Piece  of  stone  thrown  500 
or  600  feet  from  quarry  causing  death.  Simmons  v.  McConnell's  Adm'r,  86 
Va.  404. 

Rock  hurled  horizontally  940  feet,  three  times  the  usual  distance,  by  blast, 
where  explosion  destroyed  all  other  evidence  of  its  management,  held  prima 
facie  evidence  of  negligence.     Klepsch  v.  Donald,  18  Wash.  150. 

Blasting  by  "  breasts  "  consisting  of  rows  of  holes,  charged  with  dynamite, 
simultaneously  exploded,  making  such  powerful  blasts  that  surrounding  earth 
-shaken  for  considerable  distance,  and  logs  placed  on  rocks  to  deaden  blast 
thrown  200  feet  over  tops  of  houses,  held  to  show  want  of  due  care  and  regard 
ior  interests  of  others  by  persons  conducting  blasting  operations,  where  it 
Vol.  X  —  7 
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appeared  that  work  could  have  been  accomplished  by  smaller  blasts,  although 
not  with  so  much  expedition.    Newell  v.  Woolfolk  (N.  Y.),  91  Hun,  211. 

It  seems  that  had  it  been  practical  in  a  business  sense  to  remove  rock  with- 
out blasting,  though  at  an  increased  cost,  defendant  would  have  been  bound  to- 
resort  to  some  other  method ;  also  if  less  powerful  blasts  might  have  been  used, 
which  would  not  have  occasioned  or  would  have  lessened  the  injury,  the  omis- 
sion to  use  them  was  negligence.  Booth  v.  R.  W.  &  O.  T.  R.  R.  Co.,  140  N.  Y.  267. 

Workmen  injured  by  unexploded  blasts. 

Where  a  laborer,  employed  to  drill  holes  for  blasts,  was  directed  by  the  fore- 
man to  draw  an  unexploded  blast,  and  such  workman  had  had  many  years 
experience  in  excavating  and  blasting,  and  was  acquainted  with  the  use  of 
powder  but  not  of  dynamite  as  an  explosive,  and  when  it  appeared  that  the 
hole  in  question  was  loaded  with  dynamite  below  and  powder  above,  but  the 
plaintiff  had  no  knowledge  that  there  was  dynamite  in  the  hole,  and  was  not 
informed  of  such  fact  by  the  foreman,  and  that,  while  engaged  in  such  work 
of  cleaning  the  hole,  the  charge  exploded,  causing  injury  to  the  plaintiff,  it 
was  held  the  defendant  was  not  liable.  That  the  foreman  as  well  as  the  serv- 
ant was  a  servant  engaged  in  the  work  of  blasting,  and  the  master  was  not 
liable  for  the  negligence  of  such  foreman.  Vitto  v.  Farley  (N.  Y.),  2  Ait.  Nkg. 
Rep.  47. 

Deceased  had  been  employed  several  years  in  defendant's  quarry,  and  was 
familiar  with  the  use  of  dynamite  cartridges.  A  range  of  blasts  had  been  dis- 
charged about  a  week  before  the  accident  under  direction  of  the  foreman.  The 
blasts  were  discharged  simultaneously  by  electricity.  Deceased  having  found 
an  unexploded  cartridge  in  a  hole  frozen,  informed  defendant,  who  referred  him 
to  a  fellow  workman,  who  in  turn  instructed  him  to  pour  hot  water  on  the  car- 
tridges to  thaw  them  out.  Deceased  poured  hot  water  in  the  hole,  and  was  then 
seen  at  the  hole  with  a  spoon  in  his  hand  to  draw  the  charge.  The  blast 
exploded,  killing  deceased  instantly  and  mangling  his  body.  It  was  held  that 
defendant  was  not  liable  as  there  was  no  evidence  of  failure  to  furnish  proper 
machinery,  tools  and  appliances,  that  plaintiff  was  familiar  with  the  use  of 
dynamite  cartridges  and  there  was  no  evidence  that  defendant  had  any  reason 
to  suppose  that  on  the  day  of  the  accident  he  needed  any  instruction  or  warn- 
ing in  regard  to  the  danger,  and  there  was  no  evidence  that  defendant  owed  him 
any  duty  to  give  him  warning  or  instruction,  or  that  he  gave  him  improper 
directions.     Welch  v.  Grace  (Mass.),  1  Am.  Neg.  Rep.  614. 

Deceased  was  employed  as  laborer  in  defendant's  cement  quarry,  and  was 
engaged  in  drilling  rock  for  blasting  under  defendant's  foreman.  Eleven  holes 
had  been  drilled  before  the  accident,  ten  of  which  had  exploded.  The  foreman, 
after  examining  the  unexploded  hole,  failed  to  remove  the  unconsumed  fuse. 
He  directed  two  of  the  workmen  to  drill  holes  in  the  rock  next  day,  within  two 
feet  of  the  undischarged  hole,  and  at  the  same  time  directed  the  decedent  to 
drill  below.  The  exposed  fuse  ignited  the  charge  which  exploded,  casting  out 
rock  which  fell  upon  the  deceased  and  killed  him.  Held,  that  assuming  the 
foreman  to  have  been  negligent,  his  negligence  was  that  of  a  fellow-servant  for 
which  the  master  was  not  liable,  and  that  deceased  assumed  the  risk  of  dangers 
necessarily  incident  to  his  employment.    Cullen  v.  Norton,  126  N.  Y.  1. 

Action  was  brought  for  damages  received  by  plaintiff  while  at  work  as  a 
miner  In  defendant's  mine,  by  the  discharge  of  a  dynamite  blast.  It  appeared 
that  the  shift  boss,  whose  duty  it  was  to  direct  the  men  in  the  mine  when  to- 
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work,  directed  plaintiff  and  another  to  work  at  a  place  where  a  blast  had  been 
exploded,  bat  three  of  the  holes  forming  pari  of  the  blast,  were  still  unexploded, 
as  was  known  by  the  shift  boss.  Plaintiff  testified  that  he  did  not  hear  the 
boss  say  that  two  of  the  holes  were  unexploded,  although  his  fellow-workmen 
admitted  that  he  beard  such  statement.  The  two  men  found  two  holes  with 
wires  sticking  out,  a  sign  of  unexploded  blasts,  and  they  fired  them.  Another 
hole  was  found  without  a  wire  sticking  out,  and  the  workmen,  concluding  that 
it  had  been  fired  without  result  proceeded  to  scrape  out  the  contents  as  far  as 
possible  and  to  drill  it  deeper  for  another  blast.  After  drilling  for  a  time,  the 
dynamite  exploded,  injuring  plaintiff.  A  judgment  of  nonsuit  was  reversed, 
the  court  holding  that  the  shift  boss  of  the  mine  was  not  a  co-employee  of  a 
miner  directed  by  him  to  work  at  a  certain  place  where  there  were  unexploded 
blasts  known  to  the  boss,  but  not  known  to  the  miner.  That  the  master  is 
bound  to  furnish  the  servant  a  reasonably  safe  place  to  work  in,  and  is  not  to 
set  him  amid  latent  and  extraordinary  dangers  of  which  he  knows  nothing,  and 
cannot  ascertain  by  experience  and  ordinary  observation  McMahon  v.  Ida 
Mining  Co.  (Wis.),  i  Am.  Nbg.  Rep.  741. 

In  an  action  brought  to  recover  damages  by  plaintiff  employed  in  defendant's 
mine,  where  blasting  was  done  at  the  bottom  of  a  shaft,  it  appeared  that  the 
foreman  was  never  notified  about  missed  or  unexploded  holes.  The  shift  pre- 
ceding plaintiff's  left  off  work  with  some  of  the  holes  unexploded  from  the  pre- 
vious blasting  in  which  was  a  small  quantity  of  powder,  the  explosion  of  which 
caused  injury  to  the  plaintiff.  It  was  held  where  the  nature  of  the  employment 
is  extremely  dangerous  and  dangerous  conditions  arise  from  the  setting  off  of 
blasts  through  the  acts  of  a  servant  without  the  knowledge  of  a  master,  the 
employer  should  not  be  held  responsible  and  the  risks  of  such  dangerous 
employment  are  assumed  by  the  employee  in  accepting  the  labor.  That  the 
duty  of  furnishing  a  safe  place  and  appliances  may  be  delegated  to  a  servant 
who  may  become  a  vice  principal,  but  that  the  rule  does  not  apply  to  a  con* 
dition  of  danger  brought  about  through  the  negligent  acts  of  a  servant  or  fellow- 
servant,  only  to  hazards  arising  from  the  employment  as  belonging  to  that  par- 
ticular occupation  and  assumed  by  the  servant  on  entering  the  master's  service. 
Anderson  v.  Daly  Mining  Co.  (Utah,  October,  1897),  4  Am.  Neg  Rep.  86. 

An  action  was  brought  to  recover  for  injury  sustained  by  plaintiff,  a  work- 
man in  defendant's  stone  quarry,  engaged  with  other  employees  in  excavating 
rock  by  blasting  under  directions  of  the  manager  of  defendant,  who  had  the 
power  to  hire  and  discharge  employees.  Plaintiff,  a  fellow-workman,  had 
drilled  a  hole  in  the  rock  preparatory  to  putting  in  a  blast;  but  before  loading 
it  the  superintendent  dropped  sticks  of  giant  powder  in  the  hole,  which  he 
caused  to  be  exploded  for  the  purpose  of  drying  it  out.  The  foreman  afterwards 
poured  powder  in  the  hole  and  as  it  did  not  take  fire,  stated  he  thought  it  was 
safe,  and  directed  plaintiff,  his  fellow- workman,  to  put  in  the  black  powder; 
while  they  were  engaged  in  so  doing  an  explosion  occurred  injuring  plaintiff. 
It  waa  claimed  that  the  foreman  was  negligent  in  not  waiting  sufficiently  long 
enough  for  the  hole  to  cool  after  exploding  the  giant  powder  therein,  and  did 
not  ascertain  as  to  the  existence  of  fire  in  the  hole  before  directing  plaintiff  to 
put  in  the  black  powder.  It  was  held  that  the  superintendent  was  a  fellow 
servant  and  that  the  defendant  was  not  liable  for  his  negligence.  Mast  v.  Kern 
(Oregon),  5  Am.  Neg.  Rep.  88. 

Where  an  attempt  had  been  made  to  fire  two  holes  in  a  ledge  of  rock,  fol- 
lowed by  an  explosion  by  the  tamping  remaining  in  the  holes,  and  defendant's 
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superintendent  had  requested  some  one  to  help  clean  out  the  tamping  remain- 
ing, and  where  plaintiff  held  the  drill  while  it  was  being  struck  by  the  superin- 
tendent and  another,  and  without  any  assurance  as  to  safely,  continued  after 
some  one  had  stated  that  water  should  be  put  in  before  drilling  and  the  superin- 
tendent had  stated  he  did  not  want  any  water  put  in,  but  wished  to  fire  it  as 
soon  as  cleaned,  and  the  explosion  occurred,  and  it  appeared  that  plaintiff  was 
an  experienced  quarryman  and  knew  the  purposes  of  pouring  water  as  sug- 
gested, as  there  might  be  an  unexploded  charge  in  the  hole,  and  that  the  driv- 
ing of  the  drill  was  liable  to  cause  an  explosion,  it  was  held  that  he  was  not 
entitled  to  recover  damages.  Allard  v.  Hildreth  (Mass.),  5  Am.  Neg.  Rep.  610. 
Plaintiff  was  injured  by  an  explosion  of  dynamite  while  working  in  defend- 
ant's quarry.  He  noticed  a  hole  which  had  been  filled  with  dynamite  but  had 
not  exploded,  and  called  attention  of  defendant's  superintendent  to  it,  who  sent 
another  workman  to  unload  the  hole.  While  this  was  being  done,  the  dynamite 
exploded  and  plaintiff  was  injured.  Plaintiff  recovered  a  judgment  and  defend- 
ant's exceptions  to  this  judgment  were  overruled.  The  court  said:  "There 
was  evidence  on  which  the  jury  was  warranted  in  finding  that  defendant's 
superintendent  instructed  a  man  to  unload  the  hole,  and  was  present  while  this 
man  undertook  to  remove  the  dynamite  from  it  with  an  iron  spoon  or  scraper 
which  was  not  the  way  of  dealing  with  the  hole  loaded  with  dynamite,  which 
had  failed  to  explode,  and  that  the  superintendent  did  not  tell  the  plaintiff  to  go 
away  while  the  hole  was  being  unloaded  in  this  manner.  There  was  evidence 
to  show  that  plaintiff  was  not  familiar  with  the  use  of  dynamite,  and  the  court 
held  that  under  the  circumstances  he  would  not  as  a  matter  of  law  be  held  to 
assume  the  risk.     Grimaldi  v.  Lane  (Mass.),  9  Am.  Neg.  Rep.  657. 

Injury  to  travelers  on  highway. 

An  injury  from  a  mining  blast  to  persons  passing  along  a  thoroughfare  on  the 
premises  of  the  mining  company  is  not  excused  by  the  fact  that  the  road  is  not 
a  public  highway,  if  the  defendant  had  opened  it  for  convenience  of  all  persons 
having  occasion  to  use  it.  A  mutual  understanding  between  adjoining  mill 
owners  that  in  blasting  each  may  throw  rock  upon  the  other's  premises,  will  be 
no  defense  to  an  action  for  injury  to  a  person  rightfully  on  such  premises. 
Beauchamp  v.  Saginaw  Mining  Co.,  50  Mich.  163. 

One  who  causes  death  of  another  by  firing  a  blast  upon  his  own  land  which 
threw  the  limb  of  a  tree  upon  deceased,  who  was  traveling  upon  a  highway,  is 
liable  therefor.  Such  act  was  a  trespass,  and  it  is  immaterial  whether  or  not 
the  defendant  was  guilty  of  negligence  or  want  of  skill  in  the  performance  of 
the  wcrk.  Plaintiff  was  traveling  on  a  public  highway  and  was  killed  by  a 
blow  from  a  section  of  a  tree  which  fell  upon  her  after  it  had  been  hurled  some 
400  feet  from  the  blast.  Plaintiff  having  been  employed  by  the  owner  of  prop- 
erty to  blast  out  certain  trees  standing  upon  it,  dynamite  was  placed  under  the 
roots  of  a  living  tree  and  exploded,  shattering  it,  and  throwing  a  section  of  the 
stump  over  an  intervening  forest  to  a  point  in  the  highway  where  plaintiff's 
intestate  was  traveling.  The  conrt  held  that  defendants  were  liable  as  tres- 
passers under  the  authority  of  Hay  v.  Cohoes  Co.,  2  N.  Y.  159.  The  court  said: 
"  We  think  that  the  Hay  case  has  always  been  recognized  by  this  court  as  a 
sound  and  valuable  authority.  After  standing  for  fifty  years  as  the  law  of  the 
State  upon  the  subject,  it  should  not  be  disturbed,  and  we  have  no  inclination 
to  disturb  it.  It  rests  upon  the  principle,  founded  in  public  policy,  that  the 
safety  of  property  generally  is  superior  in  right  to  a  particular  use  of  a  single 
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piece  of  property  by  its  owner.  It  readers  the  enjoyment  of  all  property  more 
secure  by  preventing  snch  a  use  of  one  piece  by  one  man  as  may  injure  all  his 
neighbors.  It  makes  human  life  safer  by  tending  to  prevent  a  landowner  from 
casting,  either  with  or  without  negligence,  a  part  of  his  land  upon  the  person 
of  one  who  is  where  he  has  a  right  to  be.  It  so  applies  the  maxim  of  sic  uUre 
two  as  to  protect  persons  and  property  from  direct  physical  violence,  which, 
although  accidental,  has  the  same  effect  as  if  it  were  intentional.  It  lessens 
the  hardship  by  placing  absolute  liability  upon  the  one  who  causes  tbe  injury. 
The  accident  in  question  was  a  misfortune  to  the  defendants,  but  it  was  a 
greater  misfortune  to  the  young  woman  who  was  killed.  The  safety  of  travelers 
upon  the  public  highway  is  more  important  to  the  State  than  improvement  of 
one  piece  of  property,  by  a  special  method,  is  to  its  owner.  As  was  said  by  the 
Supreme  Court  of  Indiana  in  following  the  Hay  case:  *  The  public  travel  must 
not  be  endangered  to  accommodate  the  private  rights  of  individuals/  Wright 
v.  Compton,  S3  Ind-  337*  We  think  the  courts  below  were  right  in  holding  the 
defendants  liable  as  trespassers,  regardless  of  the  care  they  may  have  used  in 
doing  the  work.  Their  action  was  a  direct  invasion  of  tbe  rights  of  the  person 
injured,  who  was  lawfully  in  a  public  highway,  which  was  a  safe  place  until 
they  had  made  it  otherwise  by  throwing  into  it  the  section  of  a  tree."  Sullivan 
t>.  Dunham  (N.  Y.),  7  Am.  Nkg.  Rep.  126. 

Admissibility  and  sufficiency  of  evidence. 

It  is  not  error  in  an  action  to  recover  for  death  occasioned  by  blasting  to  per* 
mit  proof  that  the  effect  of  the  explosion  was  to  injure  adjoining  houses,  other 
than  that  in  which  the  deceased  resided.  In  such  action  it  is  admissible  to 
show  that  after  injury  from  the  explosions  the  deceased  complained  of  vertigo. 
Munroe  v.  Pacific  Coast  Dredg.  etc.  Co.,  84  Cal.  515. 

In  an  action  to  recover  damages  for  injuries  to  plaintiff's  dwelling,  claimed 
to  have  been  caused  by  negligence  of  defendant  in  blasting  while  excavating 
upon  his  adjoining  land  for  foundations  of  houses  he  was  engaged  in  building, 
under  an  answer  of  general  denial,  it  was  not  error  to  admit  in  evidence  a 
written  contract  between  defendant  and  another  wherein  such  other  party 
agreed  to  make  the  excavation.     Roemer  v.  Striker,  142  N.  Y.  134. 

An  ordinance  requiring  timber  to  be  placed  over  the  orifice  containing  the 
explosive  before  a  blast  should  be  fired  was  properly  admitted  in  evidence  on 
the  petition  of  charging  that  blasts  were  set  off  in  a  negligent  manner. 
Mahoney  v.  Dank  wart  (Iov.'a),  6  All.  Nbg.  Rep.  278. 

When  the  evidence  shows  that  a  blast  was  exploded  in  a  thickly-settled 
portion  of  a  city,  no  degree  of  care  will  excuse  a  person,  where  death  was 
caused  by  such  explosion,  from  responsibility  for  it.  Munroe  v.  Pacific  Coast 
Dredg.  etc.  Co.,  84  Cal.  515. 

Where  defendants'  digging  a  canal  on  their  own  land,  blasted  rocks,  the  frag- 
ments of  which  were  cast  against  plaintiff's  house  on  contiguous  land,  it  was 
held  in  an  action  for  damages,  that  evidence  to  show  the  work  had  been  done 
in  the  most  careful  manner,  was  inadmissible,  inasmuch  as  exemplary  damages 
were  not  claimed.    Tremain  v.  Cohoes  Co.,  2  N.  Y.  163. 

Evidence  held  sufficient  to  sustain  verdict  of  jury  in  action  to  recover  dam- 
ages 10  building,  caused  by  an  explosion  of  dynamite  cartridges  used  for  blast- 
ing purposes,  where  it  was  claimed  such  cartridges  were  negligently  placed  in 
contact  with  a  hot  steam  pipe  which  ignited  them  and  caused  the  explosion. 
Rollins  v.  Farley,  100  N.  Y.  620. 
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In  an  action  for  injury  from  a  blast,  the  questions  whether  any  notice  or 
warning  was  given  before  firing  and  as  to  its  sufficiency  if  given,  ate  questions 
of  fact  to  be  submitted  to  the  jury  in  case  of  a  conflict  of  evidence.  In  such 
action  it  is  not  clearly  error  to  allow  testimony  of  witnesses  that  they  had  not 
heard  any  warning  before  the  blast  was  fired,  although  there  is  positive  testi- 
mony that  such  warning  was  given.  Beauchamp  v.  Saginaw  Min.  Co.,  50 
Mich.  163. 

In  the  trial  of  an  action  for  the  negligent  discharge  of  a  nitro-glycerine 
torpedo  in  a  well,  it  is  competent  for  a  witness  who,  by  experience  in  such  work 
has  made  himself  familiar  with  the  character  and  explosive  qualities  of  that 
article  and  the  effect  of  the  explosion  of  it  in  forcing  out  gas  and  the  dangers 
incident  to  the  contact  of  such  gas  with  the  torpedos  and  with  fire,  to  testify  as 
an  expert  whether  or  not  at  a  certain  hour  in  a  certain  month  is  a  proper  time  * 
to  explode  such  torpedo  in  a  well  located  in  a  village  within  eighty  to  eighty- 
two  feet  of  buildings  in  which  lights  or  fires  are  burning.  Ohio  &  Indiana 
Torpedo  Co.  v.  Fishburn  (Ohio),  7  Am.  Neg.  Rep.  332. 

The  keeping  of  dynamite  in  a  store  for  the  purposes  of  trade  is  not  a  nuisance 
per  se^  but  it  is  a  question  to  be  determined  by  the  jury  under  all  the  circum- 
stances of  the  case.  In  an  action  against  the  proprietor  of  the  store,  by  an 
adjoining  property  owner,  to  recover  damages  caused  by  the  explosion  of  dyna- 
mite so  kept  in  a  hardware  store,  it  is  error  to  exclude  evidence  of  ihe  general 
custom  and  usage  as  to  keeping  dynamite  in  hardware  stores.  Barnes  v.  Zct- 
tlemoyer  (Tex.  Civ.  App.),  62  S.  W.  Rep.  in. 

In  action  to  recover  damages  for  an  explosion  of  gunpowder  it  is  reversible 
error  to  admit  evidence  of  the  wealth  of  the  defendant.  The  plaintiff  is  entitled 
to  the  damages  sustained  and  nothing  more,  without  regard  to  the  ability  or 
poverty  of  the  defendant.     Myers  v.  Malcolm,  6  Hill  (N.  Y.)  292. 

Liability  in  particular  eases. 

Defendant  in  pursuance  of  a  contract  with  the  city  of  New  York,  was  engaged 
in  cutting  down  a  ledge  of  rock  on  the  bank  of  the  Harlem  river,  which  work 
was  necessary  in  order  to  construct  the  speedway.  At  the  time  defendant  com- 
menced the  work  the  ledge  of  rock  rose  100  feet  above  the  surface  of  the  water, 
the  face  of  the  rock  being  nearly  at  right  angles  with  the  river.  The  rock  was 
removed  by  drilling  and  blasting.  The  work  was  commenced  by  drilling  with 
steam  drills  a  large  number  of  holes  on  top  of  the  bank  into  which  explosives 
were  placed.  An  explosion  resulted  in  shattering  the  rocks  and  throwing  out 
some  of  the  fragments.  The  place  thus  cleaned  out  was  called  a  bench.  On 
the  seat  of  the  bench  after  the  explosion  was  necessarily  left  a  large  amount  of 
stone,  and  about  its  sides  and  back  would  sometimes  be  left  fragments  of  stone 
partially  but  not  wholly  drawn  from  their  resting  place  by  the  force  of  the 
explosion.  It  became  necessary  in  the  progress  of  the  work  to  clean  the  bench 
from  the  debris  caused  by  the  explosion  and  men  were  required  to  climb  up  on 
this  bench  and  clean  it  off.  At  the  bottom  of  the  cliff  men  called  "  Hand 
drillers  "  were  at  work  making  openings  for  explosives.  Plaintiff  was  directed 
by  the  foreman  to  go  up  on  the  bench  forty  feet  above  the  roadway  in  company 
with  others  to  clean  it  off,  and  while  so  engaged  a  large  stone  fell  out  of  the 
wall  six  or  seven  feet  above  the  bench,  striking  plaintiff,  and  his  leg  was  crushed 
so  that  it  had  to  be  amputated.  There  was  evidence  tending  to  show  (hat  plain- 
tiff was  injured  while  prying  out  a  small  stone  which  constituted  the  founda- 
tion of  the  stone  which  fell  upon  him,  but  the  court  assumed  that  it  fell  without 
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1>eing  touched  by  plaintiff  and  that  the  cause  of  the  accident  was  a  blast  which 
had  taken  place  previously.  The  master  was  not  personally  present  at  the  time 
of  the  accident;  he  had  engaged  a  superintendent  to  the  whole  work,  and  there 
was  a  foreman  in  charge  of  the  men  at  this  point.  The  court  held  that  the 
master  was  not  liable  for  the  injury;  that  he  had  furnished  everything  which 
he  was  obliged  to  do  including  competent  employees  and  skilful  foreman,  and 
that  if  there  was  any  negligence  on  the  part  of  the  foreman  in  omitting  to  give 
plaintiff  notice  to  pry  off  rock  that  fell  and  hit  him  instead  of  going  directly  to 
work  under  it,  bat  that  in  this  omission  he  was  not  acting  in  place  of  the  master 
it  being  only  an  ordinary  detail  of  the  work;  that  such  negligence  was  that 
of  a  fellow-servant.     Perry  v.  Rogers  (N.  Y.),  5  Am.  Neg.  Rep.  68. 

Where  plaintiff,  a  girl  of  sixteen  years,  was  employed  in  defendant's  candy 
factory  on  the  second  story  of  the  building,  had  become  frightened  from  the 
escaping  steam  followed  by  an  explosion  of  the  water  gauge,  and  there  was  no 
evidence  of  any  defect  in  the  boiler  or  water  gauge,  and  nothing  to  show 
defendants  the  cause  of  the  bursting  of  the  gauge,  and  plaintiff  sustained 
injuries  by  jumping  out  of  the  second  story  window,  it  was  held  that  defend- 
ants were  not  liable,  and  the  court  stated  that  there  was  no  evidence  tending  to 
show  that  reasonable  care  on  part  of  defendants  called  for  any  additional  pre- 
caution lo  give  plaintiff  and  that  the  evidence  points  to  nothing  more  than 
could  have  been  for  the  safety  of  plaintiff,  unless  they  had  warned  her  against 
becoming  frightened,  and  jumping  out  of  the  window  in  case  the  water  gauge 
did  burst,  and  that  it  did  not  appear  that  they  could  have  done  anything  to  pre* 
vent  the  breaking  of  the  gauge  before  the  accident  and  they  had  no  reason  to 
suppose  that  plaintiff  needed  warning  of  the  danger,  when  in  fact  she  was  in 
no  danger  except  from  unexpected  possible  consequences  of  fright.  Girard  v. 
Griswold  (Mass.),  8  Am.  Neg.  Rep.  643. 

A  railway  company,  having  authority  from  the  State  to  construct  a  tunnel, 
contracted  with  one  M.  to  do  this  work,  which  tunnel  was  completed.  The 
contractor  constructed  a  magazine  for  explosives  which  he  used  in  blasting  at 
one  end  of  the  tunnel,  in  the  limits  of  a  city.  While  the  tunnel  was  in  course 
of  completion  the  materials  in  the  magazine  exploded,  damaging  plaintiff's 
adjoining  property.  Held,  that  legislative  authority  to  a  private  corporation  or 
an  individual  to  do  work  for  private  gain,  does  not  include  authority  to  use 
whatever  hazard  to  the  property  of  others,  dangerous  materials,  though  neces- 
sary to  the  convenient  prosecution  of  the  work.  That  they  will  be  liable  for 
the  injury,  even  though  no  negligence  or  want  of  skill,  was  shown.  That 
where  a  public  nuisance  is  maintained  no  degree  of  care  will  relieve  a  party 
from  liability  to  respond  in  damages.     McAnderson  p.  Collerd,  42  N.  J.  L.  189. 

Where  two  persons  had  been  employed  by  the  same  master,  and  where  one 
was  a  blaster  engaged  for  the  purpose  of  removing  certain  rocks  from  the 
master's  property  and  the  other  had  nothing  to  do  with  blasting,  but  was 
employed  as  a  workman  in  defendant's  foundry,  it  was  held  that  they  were  not 
fellow. servants  and  the  master  is  liable  for  the  negligence  of  the  person 
employed  in  blasting.     Bain  v.  Athens  Foundry  &  Mach.  Works,  75  Ga.  718. 

Defendants  were  engaged  in  operating  a  packing  house  in  which  were  several 
engine  boilers,  furnaces  and  other  machinery.  Plaintiff  was  engaged  as  an 
ash  wheeler  to  haul  out  ashes  from  the  engine  room  and  clean  it  out.  A  fire 
broke  out  in  the  smoke  house  in  another  part  of  the  plant  located  about  250 
feet  from  the  engine  room.  The  smoke  house,  being  used  for  smoking  meats, 
had  a  large  quantity  of  meats  that  was  undergoing  the  process  of  smoking,  and 


r 


104  American  Negligence  Reports. 

the  foreman  in  charge  of  keeping  up  the  fires  had  instructed  the  man  in  charge- 
to  rush  the  fires,  and,  in  accordance  therewith,  a  large  hot  fire  had  been 
kept  up,  much  larger  than  was  usual  or  safe.  An  alarm  of  fire  being  given, 
plaintiff  was  directed  by  defendant's  foreman  to  proceed  to  the  smoke  house 
and  assist  in  putting  out  the  fire,  and  in  accordance  with  the  instructions  pro- 
cured  a  fire  hose  and  attached  it  to  a  water  plug  and  laid  a  line  therefrom  to  the 
smoke  house.  Plaintiff  was  working  under  supervision  of  the  foreman,  and 
under  his  directions  plaintiff  entered  the  smoke  house  and  was  directed  to 
remain  and  fight  the  fire.  Water  was  turned  into  the  hose  and  plaintiff  turned 
a  stream  on  to  the  burning  wood  and  grease,  when  quickly  an  explosion  look 
place  and  large  flames  of  smoke  were  around  and  about  him,  and  he  was  hurled 
a  long  distance  and  knocked  insensible  and  remained  surrounded  by  the  burn- 
ing debris  until  dragged  out  by  his  associates.  Plaintiff  sustained  injuries  by 
being  surrounded  by  the  burning  debris,  inhaling  (he  smoke  and  overheated 
air.  He  had  never  been  in  the  smoke  house  before  the  night  he  received  the 
injury,  and  the  night  was  dark  and  he  could  tell  nothing  about  the  surroundings 
or  the  construction  of  the  building.  He  was  a  common  laborer  and  had  no 
special  knowledge  of  extinguishing  fires.  He  was  bound  to  obey  the  instruc- 
tions of  his  foreman.  The  court  held  that  a  demurrer  to  the  petition  stating 
the  foregoing  facts  was  properly  overruled.  That  it  is  the  duty  of  the  master 
not  to  expose  an  inexperienced  servant  to  such  dangers  without  giving  him 
warning,  and  that  he  could  not  exempt  himself  by  delegating  his  power  to 
another  and  then  call  such  a  party  a  fellow-servant.  Swift  &  Co.  v.  Creasejr 
(Kan.),  8  Am.  Neg.  Rep.  544. 

Where  defendant,  in  locating  telegraph  poles  in  the  city,  was  engaged  in 
blasting,  and  it  was  alleged  that  reasonable  care  was  not  used  in  protecting  the 
blast,  and  no  warning  was  given  plaintiff  of  its  purpose  to  explode  such  blast, 
and  that  by  reason  of  defendant's  negligent  conduct  fhe  blast  exploded  with  a 
great  noise,  throwing  pieces  of  rock  high  in  the  air,  which  fell  against  the  house 
in  which  plaintiff  was  at  the  time,  with  great  force  and  violence,  and  plaintiff, 
on  account  of  such  explosion  with  such  great  force  and  violence  with  which  the 
rocks  fell  and  struck  the  house,  was  made  sick  and  suffered  bodily  and 
mentally,  and  was  unable  to  perform  her  usual  domestic  duties,  and  incurred 
expenses  for  medical  attendance,  etc.,  it  was  held  that  a  demurrer  to  the 
declaration  should  be  sustained,  and  that  the  rule  that  there  can  be  no  recovery 
for  sickness  due  to  the  purely  internal  operation  of  fright  caused  by  the  negli- 
gent act,  cannot  be  avoided  by  calling  the  negligence  gross  and  alleging  that 
defendant  ought  to  have  known  that  the  result  complained  of  would  follow 
the  act.    Smith  v.  Postal  Telegraph  Cable  Co.  (Mass.),  7  Am.  Neg.  Rep.  54. 

Where  plaintiff,  engaged  as  a  laborer  in  blasting  operations  in  defendant's 
stone  quarry  to  work  under  directions  of  the  foreman  was  injured  by  an  explo- 
sion due  to  the  foreman's  failure  to  warn  that  the  blast  was  about  to  be  fired, 
it  was  held  that  such  injury  was  the  result  of  the  negligence  of  a  fellow-serv- 
ant, and  that  the  question  of  whether  or  not  the  foreman  was  a  vice-principal 
should  not  have  been  left  to  the  jury.  The  court  said:  **  It  is  claimed  that  it 
was  the  duty  of  defendant  to  have  warned  the  plaintiff  when  a  blast  was  about 
to  be  fired,  ami  that  it  cannot  escape  such  duty  imposed  upon  him  by  claiming 
that  the  injury  was  caused  by  the  negligence  of  one  in  his  employ.  If  it  were 
an  absolute  duty  of  defendant  to  have  warned  plaintiff  of  the  approaching 
danger,  the  same  as  it  was  his  duty  to  furnish  him  a  safe  place  in  which  to- 
work,  and  safe  and  proper  machinery  and  appliances,  then  the  rule  would  apply. 
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But  we  think  the  defendant  was  under  no  legal  duty  fo  give  the  plaintiff  per- 
sonal warning.  He  employed  a  competent  man  to  give  such  warning,  and 
thus  famished  adequate  and  proper  means  for  the  purpose.  When  he 
employed  a  competent  person,  whose  duty  it  was  to  give  the  warning,  bis 
liability  ceased.  In  most  cases  it  would  be  impracticable  for  the  employer  to 
perform  such  duty  personally.  In  the  case  of  corporation  it  would  be  impos- 
sible. The  plaintiff  testified  that  the  place  in  which  he  was  working  was  safe 
when  no  blasts  were  being  fired;  that  he  expected  to  be  notified  in  time  to  get 
out  before  any  firing  of  the  blast;  he  knew  the  means  employed  for  the  purpose 
of  notifying  him,  and  assumed  the  risk."  Donovan  v.  Ferris  (Cal.),  7  Am. 
Neg.  Rep.  390. 

Where  plaintiff  was  employed  to  attend  another  workman  painting  a  derrick 
at  a  quarry  where  blasting  was  carried  on  in  charge  of  a  foreman,  whose  duty  it 
was  to  superintend  the  preparation  of  the  blasts  and  warn  the  workmen  in  time 
to  escape  from  danger,  and  it  appeared  that  on  the  occasion  In  question  the 
warning  was  not  given  soon  enough  to  enable  plaintiff  to  escape  to  a  place  of 
safety,  and  plaintiff  was  injured  by  a  piece  of  rock  thrown  from  the  blasting, 
it  was  held  that  the  defendant  was  liable  for  the  damages.  That  the  giving  of 
a  warning  was  embraced  in  the  duty  owing  to  the  employee  by  his  employer, 
and  that  the  place  where  he  sets  him  to  work  should  be  safe;  that  the  failure 
of  the  foreman  to  perform  this  duty  with  care  was  imputable  to  the  defendant; 
and  that  such  failure  of  the  foreman  to  give  warning  of  the  blasting  was  not 
one  of  those  obvious  dangers  of  which  plaintiff  assumed  risk  on  entering 
defendant's  employ.  That  plaintiff  had  a  right  to  expect  the  precaution  that 
defendant  had  provided  for  the  safety  of  the  quarry  men  would  be  carefully 
observed.     Mooney  v.  Belleville  Stone  Co.  of  N.  J.  (N.  J.),  4  Am.  Neg.  Rep.  195. 

Where  plaintiff  was  employed  by  defendant  as  a  laborer  in  the  vicinity 
where  defendant  was  blasting  rock  in  a  mine,  which  blasting  was  under  direc- 
tion of  defendant's  foreman,  having  authority  to  employ  and  discharge  men, 
and  where  plaintiff  was  injured  by  a  rock  thrown  from  a  blast,  owing  to  the 
negligence  of  the  foreman  in  not  notifying  plaintiff  thai  the  blast  was  about  to 
be  fired,  it  was  held  that  the  negligence  was  that  of  a  fellow-servant,  and  that 
plaintiff  could  not  recover.     McClean  v.  Mining  Co.,  51  Cal.  256. 

Plaintiff  had  been  employed  by  defendant  as  a  miner,  and  under  orders  of 
defendant's  foreman  had  set  off  a  blast.  After  the  blast  had  been  fired,  plaintiff, 
under  orders  of  the  foreman,  was  inspecting  the  result  of  such  blast  in  order 
to  ascertain  if  any  ore  had  been  thrown  down  by  the  explosion,  and,  while 
engaged  in  such  inspection,  rocks  which  had  become  loose  by  the  blast  fell 
upon  him,  crushing  his  legs  and  otherwise  injuring  him.  It  was  alleged  that 
the  foreman  was  negligent  in  ordering  him  to  an  unsafe  place.  The  court  held 
that  he  was  not  entitled  to  recover,  inasmuch  as  the  negligence  was  that  of  a 
fellow  servant.     Stevens  v.  Doe,  73  Cal.  27. 

Persons  using  a  powerful  explosive  in  blasting  are  charged  with  knowledge 
of  any  fact  in  reference  to  its  actual  effect  that  they  could,  by  reasonable  dili- 
gence, have  ascertained.  They  mast  exercise  the  highest  possible  care  and 
diligence  to  prevent  injury  to  others  that  human  eyesight  is  capable  of.  They 
must  adopt  all  possible  means  to  protect  persons  placed  in  danger  by  the  explo- 
sion of  a  blast  and  a  failure  to  perform  this  duty  is  negligence  which  renders 
them  liable  in  damages.  A  person  placed  in  danger  through  the  negligence 
of  another  in  exploding  a  blast  need  only  make  an  effort  to  protect  himself;  he 
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cannot  be  held  guilty  of  negligence  for  a  mistake  of  error  of  judgment. 
Blackwell  v.  Lynchburg  R.  Co.,  in  N.  C.  151. 

Dealers  in  and  transporters  of  combustible  oils  and  explosives  are  subject  to 
the  same  rule.    Henry  v.  Cleveland  R.  Co.,  67  Fed.  Rep.  426. 


CUNNINGHAM  v.  CITY  OF  THIEF  RIVER 

FALLS  ET  AL. 

Supreme  Court,  Minnesota,  June,  ipoi. 


PERSON  RIDING  IN  WAGON  INJURED  BY  BEING  THROWN  FROM 
WAGON  WHILE  SAME  WAS  BEING  DRIVEN  OVER  RAILWAY 
TRACK  —  DEFECTIVE  STREET  —  PROXIMATE  CAUSE  —  NOTICE 
OF  DEFECT  — IMPUTED  NEGLIGENCE  —  RAILWAY  CROSSING  — 
DUTY  TO  KEEP  SAME  IN  REPAIR.  —  1.  Plaintiff  was  invited  by  some 
friends  to  accompany  them  from  their  home  to  defendant  city  of  Thief 
River  Falls.  The  party  was  composed  of  four  persons,  and  proceeded  to 
said  city  in  a  two-seated  spring  wagon  drawn  by  a  team  of  horses  driven 
by  one  Alexander,  a  member  of  the  party.  After  arriving  at  said  city,  and 
when  crossing  the  track  of  defendant  railway  company  as  it  extends  across 
one  of  the  streets  of  the  city,  plaintiff  was  thrown  from  the  wagon  and 
injured,  by  reason  of  the  alleged  defective  condition  of  the  street.  In  an 
action  for  damages  (or  such  injuries,  it  is  AWtfthat  the  evidence  is  sufficient 
to  sustain  the  verdict  of  the  jury,  to  the  effect,  1,  that  the  street  was  defec 
tive  and  not  in  good  repair  for  public  use;  2,  that  defendants  were  charge- 
able with  actionable  negligence  with  respect  to  such  condition;  3,  that 
plaintiff  was  not  guilty  of  contributory  negligence,  and,  4,  that  the  defective 
condition  of  the  street  was  the  proximate  cause  of  her  injury  (1). 

-*.  Actual  notice  to  officers  of  a  municipality  of  the  defective  condition  of  its 
streets,  where  such  officers  are  clothed  with  general  powers  and  duties  with 
reference  to  the  supervision  and  control  of  the  corporate  affairs,  or  are 
clothed  with  specific  duties  as  to  the  care  of  the  streets,  is  notice  to  and 
binding  upon  the  municipality. 

3.  Whether  plaintiff  was  chargeable  with  contributory  negligence,  because  of 

the  defective  condition  of  the  vehicle  in  which  she  was  riding,  was,  under 
the  evidence  in  the  case,  a  question  of  fact  for  the  jury. 

4.  It  does  not  follow  that,  because  several  persons  are  occupants  of  the  same 

vehicle,  they  are  engaged  in  a  joint  enterprise,  within  the  meaning  of  the 
law  of  negligence.  In  order  to  constitute  a  joint  enterprise  on  the  part  of 
such  persons,  within  the  purview  of  such  law,  there  should  exist  between 
them  a  joint,  or  community  of,  interest  in  the  objects  of  the  enterprise,  and 
an  equal  right  to  direct  and  control  the  movements  and  conduct  of  each 
other  with  respect  thereto.     It  is  held  in  this  case  that,  within  this  rule, 

1.  See  also  vols.  11  and  12  Am.  Neg.  actions  to  date  appear  in  vols.  1-10 

Cas.,  for  actions  arising  out  of  acci-  Aic.  Nbg.  Rep.,  and  the  current  nam* 

dents  caused  by  defective  tracks,  from  bers  of  that  series  of  Reports, 
the  earliest  times  to  1897.    Subsequent 
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plaintiff  was  not  engaged  in  a  joint  enterprise  with  the  driver  of  the  vehicle 
in  which  she  was  riding  at  the  time  of  her  injury,  and  the  negligence  of 
the  driver  was  not  imputable  to  her  (i). 
5.  A  railway  company  may  enter  upon  a  public  street  or  highway  and  appro- 
priate it  for  railroad  purposes  by  laying  its  track  thereon,  when  authorized 
to  do  so  by  law,  but  such  use  must  not  interfere  with  the  public  travel;  and 
the  company  must,  in  such  case,  restore  the  street  to  its  ordinary  condition, 
and  maintain  the  railway  crossing  in  reasonably  safe  repair  for  public  use. 
And  this  duty  and  obligation  is  a  continuing  one,  and  exists  independently 
of  any  obligation  on  the  part  of  the  municipality  (2). 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Red  Lake  County. 

Action  by  Susanna  Cunningham  against  the  City  of  Thief  River 
Falls  and  the  Great  Northern  Railway  Company.  From  a  judgment 
in  favor  of  plaintiff  defendants  appeal.     Judgment  affirmed. 

C.  Wellington,  Francis  Hibner,  Ira  C.  Richardson,  W.  E. 
Dodge,  and  Horace  Bayless,  for  appellants. 

H.  Steenerson  and  Chas.  Loring,  for  respondent. 

Brown,  J.  —  This  action  was  originally  brought  against  defendant 
City  of  Thief  River  Falls  to  recover  damages  alleged  to  have  been 
caused  by  the  defective  condition  of  one  of  its  streets.  Subse- 
quently, upon  application  of  the  city,  the  Great  Northern  Railway 
Company  was  made  a  party  defendant,  under  the  provisions  of 
chapter  8,  Gen.  Laws,  1895,  §  349.  The  city  and  railway  company 
both  answered  the  complaint,  denying  generally  the  negligence 
charged  therein,  and  alleging  contributory  negligence  on  the  part 
of  plaintiff.  Plaintiff  had  a  verdict  in  the  court  below  for  the  sum 
of  $4,000,  which,  on  defendant's  motion  for  anew  trial,  was  ordered 
reduced  by  the  trial  court  to  the  sum  of  $2,500,  as  a  condition  to  a 
denial  of  the  motion.  Plaintiff  consented  to  the  reduction,  and 
defendants  appealed  (3). 

The  material  facts  are  as  follows:  In  the  fall  of  1899  defendant 
railway  company  constructed  a  spur  track  upon  and  across  the  street 
on  which  happened  the  accident  resulting  in  plaintiff's  injuries,  and 
in  doing  so  erected  an  embankment  thereon  upon  which  to  lay  the 
track,  the  earth  and  material  for  which  were  obtained  from  two 
parallel  ditches  excavated  on  each  side  of  the  embankment  as  it 

1.  See  note  on  Imputed  Negligence,  vols.  1-10  Am.  Neg.  Rep.,  and  the  cur- 
ia 11  Am.  Neg.  Cas.  1 51-156.  rent  numbers  of  that  series  of  Reports. 

a.  As  to  the  duty  of  railway  com-  3.  See  also  Adams  v.  City  of  Thief 

panies  to   keep  railway  crossings  in  River  Falls  (Minn.,  Jane,  1901),  case 

repair,  see  vols.  11  and  12  Am.  Neg.  next  reported,  action  arising  out  of 

Cas.  (collision  and  crossing  cases),  and  same  accident  as  in  the  case  at  bar. 
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extends  across  the  street.  The  ditches  were  in  the  neighborhood 
of  a  foot  deep,  and  about  six  feet  wide  on  either  side  of  the  grade. 
The  railway  company  failed  to  refill  the  same  with  earth,  or  restore 
the  street  to  the  condition  it  was  in  before  the  track  was  laid  thereon, 
but,  instead,  filled  them  with  wood  shavings.  After  the  construc- 
tion of  the  railroad  track,  the  street,  which  is  one  of  the  principal 
thoroughfares  of  the  city,  was  extensively  used  by  the  public  in  the 
condition  in  which  the  railway  company  left  it.  The  track  was  ele- 
vated somewhat  above  the  level  of  the  street,  and  from  the  constant 
use  of  the  street  over  the  same,  the  shavings  had  become  worn  by 
travel,  leaving  the  ditches  about  ten  inches  or  a  foot  below  its  level, 
and  considerably  more  than  that  below  the  level  of  the  railroad 
embankment  and  track.  The  street  remained  in  the  condition  as 
left  by  the  railway  company  from  the  fall  of  1899  to  the  time  of  the 
accident  in  1900  —  six  months  or  more.  Plaintiff  resides  at  St. 
Hilaire.  On  the  day  in  question,  namely,  April  6,  1900,  she  was 
invited  to  accompany  some  friends  from  that  point  to  Thief  River 
Falls.  The  party  was  composed  of  plaintiff,  another  lady  and  her 
husband,  and  one  Alexander.  They  journeyed  from  St.  Hilaire  to 
Thief  River  Falls,  a  distance  of  about  seven  miles,  in  a  two-seated 
spring  wagon  drawn  by  a  team  of  horses;  the  ladies  occupying  the 
rear  seat.  After  arriving  at  the  latter  place  plaintiff  was,  when 
crossing  the  railroad  track  so  located  on  the  street  in  question, 
thrown  from  the  wagon  and  injured,  by  reason,  it  is  claimed,  of  the 
defective  condition  of  the  street  —  made  so  by  the  railroad  ditches. 

That  she  was  thrown  from  the  wagon  at  this  point  there  is  no 
controversy;  nor  is  there  any  serious  dispute  but  that  she  received 
certain  injuries,  the  nature  and  extent  of  which  were  contested  on 
the  trial,  but  are  not  materially  involved  on  this  appeal,  the  ques- 
tion having  been  settled  by  the  verdict. 

The  questions  presented  to  the  jury  for  their  determination  on 
the  trial  below  were,  1,  whether  the  street  was  in  a  defective  con- 
dition, and  whether  such  defect,  if  any  existed,  was  the  proximate 
cause  of  the  accident  and  injury  to  plaintiff;  2,  whether  the  defend- 
ant city  had  notice  of  the  defect;  3,  whether  the  spring  wagon  in 
which  plaintiff  was  riding  was  in  good  condition,  or  out  of  repair 
and  not  suitable  for  use  on  a  public  street  in  ordinarily  good  con- 
dition for  public  travel;  and,  4,  whether  plaintiff  was  chargeable 
with  contributory  negligence.  A  careful  examination  of  the  evidence 
presented  in  the  record  satisfies  us  that  all  these  questions,  beings 
purely  of  fact,  and  for  the  jury  to  determine,  are  finally  disposed  of 
by  the  verdict.  That  the  street  was  defective  and  in  bad  order  for 
use  there  is  no  serious  doubt.     At  least,  the  evidence  fully  sustains 
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the  finding  of  the  jury  that  it  was.  Nor  is  there  any  doubt  but  that 
the  city  had  both  actual  and  constructive  notice  of  that  condition  - 
In  addition  to  the  fact  that  the  ditches  were  placed  in  the  street 
and  refilled  only  with  shavings,  and  so  remained  for  some  six  months, 
from  which  the  law  would  imply  notice  to  the  city,  there  is  evidence 
in  the  case  clearly  showing  that  the  mayor  of  the  city  had  actual 
notice  prior  to  the  accident  of  the  condition  of  the  street  at  this 
point.  The  defect  was  upon  one  of  the  principal  streets  of  the  city, 
was  open  and  plainly  noticeable,  and  had  continued  in  that  condi- 
tion for  such  a  length  of  time  that  the  city  authorities  might,  with 
reasonable  diligence,  have  known  of  it  in  ample  time  to  have  repaired 
the  same.     Cleveland  v.  City  of  St.  Paul,  18  Minn.  279  (Gil.  255). 

Authorities  holding  that  notice  to  officers  of  a  municipality  of 
defects  in  its  street  or  sidewalks  is  notice  to  and  binding  upon  the 
municipality  are  numerous  —  especially  as  to  officers  clothed  with 
such  general  powers  and  duties  as  is  the  mayor  of  defendant  city, 
under  its  charter.  Section  58,  c.  8,  Gen.  Laws,,  1895;  Elliott, 
Roads  &  S.,  §  629;  Dundas  v.  City  of  Lansing,  75  Mich.  499,  42  N. 
W.  Rep.  ion;  Keyes  v.  City  of  Cedar  Falls  (Iowa)  78  N.  W.  Rep. 
227;  City  of  Michigan  City  v.  Balance,  123  Ind.  334,  24  N.  E.  Rep. 
117.  The  mayor  of  defendant  city  expressly  testified  having  had 
notice  of  the  condition  of  the  street  at  this  point  a  week  or  more 
prior  to  the  accident.  Our  conclusion  on  this  branch  of  the  case  is 
that  the  verdict  of  the  jury  to  the  effect,  that  the  street  was  in 
defective  condition,  of  which  the  defendant  city  had  notice,  cannot 
be  disturbed.  We  do  not  understand  counsel  for  appellant  to  seri- 
ously contend  that  it  can.  What  they  do  complain  of,  and  that  with 
considerable  force,  is  that  the  trial  court  erred  in  refusing  certain 
of  their  requests  for  instructions,  and  in  certain  instructions  to  the 
jury  given  in  its  general  charge.  We  will  consider  the  errors  urged 
in  this  connection  in  the  order  presented  in  the  brief. 

1.  It  is  contended  that  the  court  below  erred  in  refusing  the  fol- 
lowing request  to  charge  the  jury:  "  If  you  believe  from  the  evi- 
dence that  the  defect  claimed  in  the  street  was  of  such  a  character 
that  a  person  driving  with  ordinary  care  and  prudence,  under  all 
the  circumstances  disclosed  by  the  evidence,  would  not  have  sus- 
tained injury  thereby,  then  negligence  cannot  be  imputed  to  the 
defendant  by  reason  of  its  existence."  It  is  urged  in  support  of 
this  instruction  that  the  obligation  and  duty  resting  upon  a  munici- 
pality to  keep  its  streets  in  a  reasonably  safe  condition  for  public 
use  do  not  impose  upon  it  the  obligation  of  keeping  such  streets 
absolutely  safe;  that  there  exists  a  correlative  duty  and  obligation 
on  the  part  of  the  municipality  and  a  traveler  to  exercise  reasonable 
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care  and  prudence;  that,  as  the  city  is  required  to  keep  its  streets 
in  a  reasonably  good  state  of  repair,  a  traveler  thereon  is  also* 
required  to  exercise  reasonable  care  for  his  own  safety.  There  is 
no  question  as  to  the  correctness  of  this  position.  The  only  duty  a 
municipality  owes  the  public  in  this  respect  is  the  exercise  of  rea- 
sonable care  and  prudence.  And  persons  using  the  streets  are 
required  to  exercise  the  same  degree  of  care  for  their  own  safety 
and  protection.  The  proposed  instruction,  the  refusal  of  which  is 
complained  of,  is  in  line  with  this  principle  of  law,  but  the  subject 
thereof  was  covered  by  the  general  charge.  The  court  distinctly 
informed  the  jury  that  defendant  city  was  liable  for  the  failure  to 
exercise  ordinary  care  in  the  matter  of  keeping  its  streets  in  good 
repair,  and  also  instructed  them  that  it  was  the  duty  of  plaintiff  to 
exercise  the  same  care  for  her  own  protection.  Taking  the  whole 
charge  together,  conceding  the  request  to  be  applicable  to  the  case, 
the  subject  was  sufficiently  covered.  It  may  be  doubted,  however, 
whether  the  request  was  applicable  to  the  issues  in  the  case.  It 
refers  particularly  to  a  person  driving  upon  the  streets,  and  requires 
of  such  person  the  exercise  of  ordinary  care  and  prudence.  There 
is  no  claim  that  plaintiff  was  driving  the  team.  In  fact,  she  was 
not;  nor  does  the  evidence  bring  the  case  within  the  principle  of 
law  applicable  to  persons  engaged  in  a  joint  enterprise.  It  is  not  a 
case  where  all  were  equally  responsible  for  the  conduct  of  the  one 
driving  the  team.  This  subject  will  be  referred  to  later.  Our  con- 
clusion is  that  the  subject  of  this  request  was  sufficiently  covered 
tJy  the  general  charge,  and  its  refusal  was  no  error. 

2.  The  court  refused  defendant's  second  request,  which  was  sub- 
stantially to  the  effect  that  if  the  jury  found  from  the  evidence  that  the 
defect  in  the  street  could  be  passed  safely  by  a  person  driving  with 
ordinary  care  and  prudence  in  a  reasonably  safe  vehicle,  and  that  the 
vehicle  in  which  plaintiff  was  riding  was  defective  and  unsafe,  and 
that  the  team  was  not  driven  in  a  careful  manner,  and  that  by  rea- 
son of  which  defective  vehicle  and  improper  driving  the  plaintiff 
was  thrown  to  the  ground  and  injured,  she  cannot  recover;  and, 
further,  that  a  person  driving  on  a  highway  is  required  to  use  a 
reasonably  safe  vehicle,  and  that  a  municipality  is  not  required  to 
anticipate  the  use  of  one  that  is  defective.  The  latter  part  of  the 
request  was  given  in  the  general  charge  of  the  court,  and  we  think, 
conceding  the  other  portions  to  be  pertinent  to  the  case,  that  they 
are  sufficiently  covered,  and  it  was  no  error  to  refuse  the  request. 
One  objection  to  the  proposed  instruction  is  that  it  is  somewhat 
involved,  and  would  tend  more  to  confuse  the  jury  than  to  enlighten 
them.     But,  for  the  reasons  suggested  with  reference  to  the  first 
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request,  it  was  properly  refused.     It  is  not  claimed  that  plaintiff 
was  driving  the  team ;  nor  is  there  any  evidence  that  she  had  con- 
trol over,  or  was  in  any  way  responsible  for  the   conduct  of,  the 
driver.     The  request  involves  the  question  whether  plaintiff  and  her 
companions  were  jointly  responsible  for  the  management  and  con- 
trol of  the  team.     If  they  were,  the  negligence  of  Alexander,  the 
driver,  if  his  negligence  be  conceded,  was  imputable  to  plaintiff, 
and  she  cannot  recover.     Counsel  for  appellant  contended  on  the 
argument  that  whether  the  parties  were  engaged  in  a  joint  enter- 
prise was,  under  the  evidence,  a  question  of  law  for  the  court,  and 
he  urged  that  the  evidence  is  conclusive  that  they  were  so  engaged. 
We  concur  with  him  that,  under  the  evidence  the  question  is  one  of 
law,  but  determine  it  adversely  to  his  contention.     Parties  cannot 
be  said  to  be  engaged  in  a  joint  enterprise,  within  the  meaning  of 
the  law  of  negligence,  unless  there  be  a  community  of  interest  in 
the  objects  or  purposes  of  the  undertaking,  and  an  equal  right  to 
direct  and  govern  the  movements  and  conduct  of  each  other  with 
respect  thereto.     Each  must  have  some  voice  and  right  to  be  heard 
in  its  control  and  management.     Town  of  Knightstown  v.  Musgrove, 
116  Ind.  121,  z8  N.  E.  Rep.  452;  Beach,  Contrib.  Neg.  (3d  Ed.), 
§   115a.     The  plaintiff  in  this  action  was  in  no  way  connected  or 
interested  in  the  affairs  of  Alexander,  or  in  the  purposes  of  his  visit 
to  Thief  River  Falls.     She  did  not  own  the  team  or  wagon  in  which 
they  were  riding,  nor  have  any  control  over  the  driver.     She  was  a 
member  of  the  party  by  invitation  only,  and  for  purposes  purely 
personal  to  herself.     The  evidence  is  quite  clear  that  the  parties 
were  not  engaged  in  a  joint  enterprise,  within  the  meaning  of  the 
law  of  negligence.     The  case  at  bar  is  very  similar  to  Finley  v. 
Chicago,  M.  &  St.  P.  R'y  Co.,  71  Minn.  471,  74  N.  W.  Rep.  174,  5 
Am.  Neg.  Rep.  2n.     In  that  case  it  appeared  that  the  plaintiff,  a 
married  woman,  was  riding  with  her  husband,  at  his  invitation,  in 
his  wagon,  drawn  by  horses  which  he  was  driving.     She  had  no 
control  over  the  husband  with  respect  to  the  management  of  the 
team,  nor  was  he  her  servant  or  agent.     It  was  conceded  in  that 
case,  for  the  purposes  of  the  decision,  that  the  husband  was  guilty 
of  negligence  in  driving  upon  the  railroad  track  without  looking  and 
listening  for  an  approaching  train,  but  it  was  distinctly  held  that 
his  negligence  was  not  imputable  to  her.     If  any  distinction  can  be 
made  between  that  case  and  the  one  at  bar,  we  are  unable  to  point 
it  out.     Here,  as  there,  the  plaintiff  was  an  occupant  of  the  wagon 
by  invitation.     The  driver  was  not  her  agent  or  servant,  or  in  any 
way  under  her  control ;  and  it  may  be  conceded  that  he  failed  to 
exercise  ordinary  care  in  driving  across  the  railroad  track,  and  that 
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his  negligence  contributed  to  cause  plaintiff's  injury;  still,  within 
the  rule  of  the  Finley  case,  his  negligence  cannot  be  imputed  to 
her.  Howe  v.  Railway  Co.,  62  Minn.  71,  64  N.  W.  Rep.  102;  Lam- 
mers  v.  Great  Northern  R'y  Co.,  (Minn.)  9  Am.  Neg.  Rep.  322,  84 
N.  W.  Rep.  728;  Foliman  v.  City  of  Mankato,  35  Minn.  523,  29  N. 
W.  Rep.  317;  Wosika  0.  St.  Paul  City  R'y  Co.,  (Minn.)  8  Am.  Neg. 
Rep.  72,  83  N.  W.  Rep.  386.  It  does  not,  however,  necessarily 
follow  in  such  cases  that  because  the  negligence  of  the  driver  is  not 
imputable  to  other  occupants  of  the  vehicle,  because  not  jointly 
engaged  with  him,  such  other  occupants  may  not  be  guilty  of  con- 
tributory negligence.  A  failure  on  their  part  to  exercise  reasonable 
and  ordinary  care  to  avoid  the  injury  would  constitute  negligence 
which  would  prevent  a  recovery.  Undoubtedly,  if  they  were  cog- 
nizant of  the  danger  resulting  in  their  injury,  and  failed  to  call  the 
driver's  attention  to  it,  but  permitted  him  to  drive  recklessly  into 
it  without  protest  on  their  part,  no  recovery  could  be  had.  Brickell 
v.  Railroad  Co.,  120  N.  Y.  290,  24  N.  E.  Rep.  449;  Beach,  Contrib. 
Neg.  (3d  Ed.),  §  115.  But  the  evidence  is  not  such  as  to  justify  the 
conclusion,  as  a  matter  of  law,  that  she  was  chargeable  with  inde- 
pendent contributory  negligence.  It  is  not  claimed  that  she  was 
familiar  with  the  condition  of  the  street,  and  whether  she  was 
guilty  of  contributory  negligence  because  of  a  knowledge  that  the 
wagon  seat  was  unfastened,  and  thus  defective,  was  properly  sub- 
mitted to  the  jury.  She  was  not  negligent  as  a  matter  of  law, 
even  if  it  be  conceded  that  she  had  full  knowledge  of  this  defect. 
The  question  was  one  of  fact  for  the  jury.  Malloy  v.  Walker  Tp., 
77  Mich.  448,  43  N.  W.  Rep.  1012;  Jennings  v.  Town  of  Albion, 
(Wis.)  62  N.  W.  Rep.  926. 

3.  The  court  charged  the  jury  that  if  defendant  railway  company 
made  an  unauthorized  excavation  in  the  street  in  question,  which  it 
failed  to  properly  repair,  and  if  the  excavation  so  made  was  the 
proximate  cause  of  the  accident  to  plaintiff,  they  should  find  a  ver- 
dict against  that  defendant,  if  they  further  found  against  defendant 
city  in  effect,  that  if  the  city  was  liable,  and  the  excavation  made 
by  the  railway  company  was  the  proximate  cause  of  the  accident, 
the  railway  company  was  also  liable.  If  the  court  erred  in  this  in- 
struction, the  error  was  against  the  plaintiff.  It  appears,  beyond 
controversy,  that  the  railway  company  entered  upon  the  street  and 
excavated  ditches  therein  for  the  purpose  of  laying  its  railroad  track, 
and  the  jury  found  that  the  street  was  thereby  rendered  defective. 
It  does  not  appear  by  what  right  or  authority  the  railway  company 
laid  its  track  on  this  street.  Whether  it  was  authorized  to  do  so  or 
not  is  immaterial.     Presumably,  its  conduct  was  rightful.     There 
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is  no  showing  to  the  contrary.  It  was,  however,  its  duty,  under 
the  statute,  to  keep  the  railway  crossing  in  good  repair,  and  its 
failure  to  do  so  rendered  it  liable  to  persons  injured  in  consequence 
of  such  neglect.  A  railway  company  may  enter  upon  a  public  street 
-or  highway  and  appropriate  it  for  railroad  purposes  by  laying  its 
track  thereon,  when  authorized  to  do  so  by  law;  but  such  use  must 
not  interfere  with  the  public  travel,  and  the  company  must  in  such 
cases  restore  the  street  to  its  ordinary  condition,  and  maintain  the 
railway  crossing  in  reasonably  safe  repair  for  public  use.  Elliott, 
Roads  &  S.,  §  779.  The  instruction  complained  of  was  more  favor- 
able to  the  railway  company  than  it  was  entitled  to,  within  the  law. 
The  court,  in  effect,  told  the  jury  that  the  liability  of  the  railway 
company  was  dependent  upon  the  liability  of  the  city.  At  least,  the 
instruction  is  susceptible  of  that  construction.  If  the  court  so 
intended,  it  was  in  error.  The  liability  of  the  company  and  munici- 
pality in  such  cases  may  be  concurrent,  but  the  responsibility  of  the 
former  is  in  no  measure  or  degree  dependent  upon  the  liability  of 
the  latter.  Conceding  the  right  of  the  company  to  take  possession 
of  the  street  for  its  railroad  track,  it  was  bound  to  restore  it  after 
making  excavations  therein,  to  its  ordinary  condition,  and  keep  and 
maintain  the  crossing  in  ordinarily  safe  repair  for  public  use.  And 
the  duty  in  this  respect  is  a  continuing  one,  and  exists  independ- 
ently of  any  duty  or  obligation  on  the  part  of  the  city.  Appellants 
cannot,  therefore,  complain  of  this  instruction.  State  v.  St.  Paul, 
M.  &  M.  R'y  Co.,  35  Minn.  131,  28  N.  W.  Rep.  3. 

4.  We  have  examined  all  other  assignments  of  error  urged  by 
appellants,  and  find  no  sufficient  reason  for  disturbing  the  verdict 
of  the  jury.  In  amount  it  is  quite  large,  but  as  reduced  by  the  trial 
-court,  not  so  excessive  as  to  justify  interference  by  this  court. 

Order  appealed  from  affirmed. 


ADAMS  V.  CITY  OF  THIEF  RIVER  FALLS  ET  AL. 

Supreme  Courts  Minnesota^  June%  ipoi. 


PERSON  RIDING  IN  WAGON  INJURED  BY  BEING  THROWN  FROM 
WAGON  WHILE  SAME  WAS  BEING  DRIVEN  OVER  DEFECTIVE 
RAILWAY  TRACK  —  EXPERIMENTS  BEFORE  JURY  AS  TO  PER- 
SONAL INJURY  —  PRACTICE  —  PARTIES  —  DAMAGES.  —  I.  Numer- 
ous assignments  of  error  on  this  appeal  have  been  determined  by  the 
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decision  in  Cunningham  v.  City  of  Thief  River  Falls,  86  N.  W.  Rep.  763,. 
presented  at  the  same  time  and  upon  the  same  facts,  which  rules  the  dis- 
position of  this  case  in  those  respects  (1). 
S.  Plaintiff  was  permitted  to  illustrate  her  power  to  use  her  arm,  claimed  to 
have  been  permanently  injured  in  an  accident,  by  movements  thereof  at  the 
trial  and  before  the  jury.  Held,  that  such  experiments  were  permissible 
and  within  the  proper  exercise  of  the  discretion  of  the  trial  court. 

3.  At  the  close  of  the  testimony  the  court,  upon  motion,  dismissed  the  action 

against  the  Great  Northern  Railway  Company,  which  is  assigned  as  error. 
Held  f  that  in  the  absence  of  any  motion  for  a  new  trial  in  which  the  Great. 
Northern  Railway  Company  was  a  party  and  given  a  hearing,  such  defend- 
ant is  not  before  the  court  on  this  appeal. 

4.  The  claim  by  defendant  against  whom  recovery  was  had  that  the  damage* 

were  excessive  is  not  before  us  for  review,  since  it  was  not  assigned  by 
appellant  as  error. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Red  Lake  County. 

Action  by  Anna  Adams  against  the  City  of  Thief  River  Falls  and 
the  Great  Northern  Railway  Company.  From  a  judgment  in  favor 
of  plaintiff  against  the  city  only  it  appeals.     Judgment  affirmed. 

Francis  Hilner,  Ira  C.  Richardson,  Horace  £.  Bagley,  W» 
£.  Dodge  and  C.  Wellington,  for  appellant. 

H.  Steenerson  and  Chas.  Loring,  for  respondents. 

Lovely,  J.  —  Action  to  recover  damages  against  defendants 
jointly  for  injuries  sustained  by  plaintiff  while  riding  in  a  two-seated 
spring  wagon  driven  upon  a  public  highway  in  the  city  of  Thief 
River  Falls,  on  the  ground  that  the  railroad  company  had  con- 
structed and  maintained  its  railway  over  such  highway  in  a  negligent 
manner,  without  restoring  the  same  to  its  previous  condition  of 
usefulness  for  public  travel,  and  against  the  city  for  its  negligence 
in  the  maintenance  of  such  highway  after  knowledge  of  its  defective 
condition.  At  the  close  of  plaintiff's  evidence -the  court  dismissed 
the  action  against  the  railroad  company,  over  plaintiff's  exception. 
Upon  the  submission  of  the  evidence  to  the  jury,  a  verdict  against 
the  city  was  returned  for  plaintiff.  The  city  moved  for  judgment, 
or  a  new  trial  in  the  alternative.  The  trial  court  overruled  the 
motion,  providing  plaintiff  would  consent  to  a  reduction  of  the  ver- 
dict, which  was  agreed  to,  and  the  defendant  city  appeals  to  this 
court  from  the  conditional  denial  of  its  motion. 

An  examination  of  the  evidence  returned  here  shows  that  the 
accident  by  reason  of  which  plaintiff  sustained  her  injuries  was 
identical  with  that  considered  in  the  case  of  Cunningham  against 
both  defendants,  argued  on  the  same  day  this  appeal  was  heard; 

z.  See  the  Cunningham  cue,  preceding  case  reported. 
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and  it  is  not  necessary  to  consider  again  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict,  or  any  of  the  assign- 
ments  considered  on  the  review  of  that  case.  The  plaintiff,  Mrs. 
Adams,  as  well  as  Mrs.  Cunningham,  the  plaintiff  in  the  case 
referred  to,  were  passengers  on  the  wagon ;  and  both  ladies,  owing 
to  the  alleged  negligent  construction  and  maintenance  of  the  high- 
way crossing,  as  found  by  the  verdict,  were  precipitated  upon  the 
ground,  and  received  injuries  from  the  fall.  The  careful  considera- 
tion and  result  given  to  the  case  of  Cunningham  against  the  defend- 
ants, (10  Am.  Neg.  Rep.  106,  86  N.  W.  Rep.  763)  upon  the  several 
grounds  embraced  in  the  assignments  of  error  in  that  suit,  in  the 
opinion  of  the  court  (Brown,  J.),  are  adopted  and  followed  in  this 
case,  and  it  is  unnecessary  to  specifically  reconsider  or  pass  upon 
them  again. 

The  plaintiff  on  the  trial  of  her  action,  over  defendant's  objection, 
was  allowed  to  illustrate,  by  the  movement  of  her  arm  in  raising  and 
lowering  it  before  the  jury,  the  nature  and  extent  of  the  injuries 
which,  under  her  claim,  were  sustained  by  her.  We  have  no  doubt 
that  the  trial  court,  under  such  circumstances,  had  the  right,  within 
the  exercise  of  its  sound  discretion,  to  permit  such  experiments  to 
be  made.  Hatfield  v.  Railroad  Co.,  33  Minn.  130,  22  N.  W.  Rep. 
176.  And  we  discover  no  just  ground  of  complaint  with  its  action 
in  this  respect. 

It  is  also  assigned  as  error  by  appellant  that  the  court  erroneously 
dismissed  the  action  against  its  co-defendant,  the  Great  Northern 
Railway  Company,  at  the  close  of  plaintiff's  testimony,  when  there  was 
evidence  to  sustain  a  verdict  against  it  as  well  as  against  the  city. 
We  are  not  at  liberty  to  consider  this  assignment,  for  the  reason 
that  no  proper  course  has  been  taken  to  procure  a  new  trial  on  that 
ground.  If,  as  claimed  by  plaintiff,  the  evidence  made  a  case 
against  the  railway  company  as  well  as  the  city,  the  railway  com- 
pany was  not  made  a  party  to  the  motion  for  a  new  trial,  and  was 
not  included  in  the  notice  of  appeal,  which  was  directed  to  the 
appellant,  so  that  the  company  did  not  have  an  opportunity  to  be 
heard  upon  such  motion  or  on  this  review,  and  is  in  fact  not  now 
here  for  any  purpose.  Clark  v.  City  of  Austin,  38  Minn.  487,  38  N. 
W.  Rep.  615. 

During  the  trial  the  mayor  of  the  city  was  examined,  and  gave 
evidence  with  reference  to  the  character  of  the  highway  crossing 
favorable  to  the  city.  Upon  his  cross-examination  he  was  asked  if 
he  did  not  say,  "  II  these  people  [referring  to  Mrs.  Cunningham  and 
plaintiff]  got  hurt  in  that  hole,  they  ought  to  have  damages."  A 
proper  objection  was  made  to  this  question,  but  was  overruled,  and 
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he  did  not  answer.  When  the  witness  was  again  asked,  "  You  told 
them  so?  "  he  replied,  "  If  it  was  our  fault."  If  it  were  prejudicial 
to  the  defendant  to  allow  the  mayor  to  show  that,  in  his  opinion, 
the  plaintiff  was  entitled  to  damages,  the  only  answer  given  relieves 
the  ruling  of  the  court  from  any  prejudicial  effect.  It  was  equiva- 
lent to  an  answer  that  plaintiff  ought  to  recover  if  she  was  entitled 
to  —a  self-evident  proposition  in  any  case  where  damages  are 
sought  —  and  it  is  impossible  to  see  how  such  answer  could  injure 
the  defendant.  It  went  no  further  than  to  declare  that  the  plain- 
tiff was  entitled  to  her  legal  rights. 

The  defendant  city  very  earnestly  contends  that  the  verdict  was 
excessive,  even  after  the  reduction  by  the  trial  court,  and  desires 
us  to  review  the  evidence  upon  which  the  jury,  and  subsequently 
the  court,  acted  in  this  respect.  Respondent's  counsel  points  out 
the  insuperable  difficulty  to  our  consideration  of  this  question,  viz., 
that  we  are  precluded  from  any  review  of  the  amount  of  damages 
awarded,  for  the  reason  that  there  has  been  no  assignment  whatever 
upon  which  such  alleged  error  can  be  considered.  Under  subdi- 
vision 3,  rule  9,  of  our  rules  (6i  N.  W.  Rep.  v.),  the  proper  practice  in 
this  respect  is  laid  down.  A  compliance  with  this  rule  is  necessary 
for  the  information  of  opposite  counsel  as  well  as  the  court  in 
respect  to  the  specific  questions  which  we  are  required  to  consider 
on  review.  This  is  necessary  to  the  orderly  and  efficient  adminis- 
tration of  justice,  and  to  enable  us  to  properly  perform  our  duties. 
This  court  has  not  been  inclined  to  be  technical  in  the  application 
of  this  rule,  and  has  allowed  assignments  to  be  amended  or  inserted 
before  argument,  or,  in  its  discretion,  at  the  time  of  argument, 
where  no  injustice  will  be  done  by  such  course;  but  further  than 
this  we  cannot  go  without  abrogating  the  rule,  for  we  cannot 
engage  in  proper  examination  of  a  record  without  having  specific- 
ally pointed  out,  in  an  intelligent  manner,  the  legal  questions  relied 
upon  by  the  party  complaining  of  error.  On  this  appeal  the  assign- 
ments that  the  court  erred  in  refusing  to  order  judgment  notwith- 
standing the  verdict,  and  its  refusal  to  grant  a  new  trial,  are  of  no 
efficient  value,  and  do  not  call  attention  to  any  of  the  numerous 
propositions  of  law  involved  in  such  motions,  particularly  since  the 
motion  for  new  trial  was  made  upon  several  grounds.  It  has  been 
repeatedly  held  by  this  court  that  such  assignments  are  without 
avail.  Wilson  v.  Insurance  Assoc,  36  Minn.  112,  30  N.  W.  Rep. 
401;  State  v.  Hays,  38  Minn.  475,  38  N.  W.  Rep.  365;  Moody  v. 
Tschabold,  52  Minn.  51,  53  N.  W.  Rep.  1023;  Lytle  v.  Prescott,  57 
Minn.  129,  58  N.  W.  Rep.  688;  Bank  v.  Holan,  63  Minn.  575,  65  N. 
W.  Rep.  952;  State  v.  Veek  (Minn.),  83  N.  W.  Rep.  141;  Christian- 
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son  v.  City  of  Owatonna  (Minn.),  85  N.  W.  Rep.  909.  And,  with 
reference  to  the  precise  question  which  defendant  seeks  to  present, 
—  excessive  damages,  —  this  court  has  held  that  an  assignment  that 
the  court  erred  in  denying  new  trial  is  insufficient  to  enable  the 
appellant  to  raise  the  question  that  the  damages  awarded  are  exces- 
sive, under  conditions  precisely  similar  to  this  appeaL  Sharpe  v. 
Larson,  67  Minn.  428,  70  N.  W.  Rep.  1,  554.  The  objection  to  our 
review  of  this  subject  was  urged  in  respondent's  brief,  and  must 
have  been  known  to  appellant  at  the  time  of  its  service.  No  appli- 
cation to  amend  the  assignments  has  been  made  by  defendant's 
counsel,  and  we  are  compelled  to  follow  the  previous  decisions  of 
this  court  in  that  respect. 
Order  affirmed. 


NEW  OMAHA   THOMSON-HOUSTON   ELECTRIC 

LIGHT  COMPANY  v.  BALDWIN. 

Supreme  Court,  Nebraska,  June,  ipoi. 


EMPLOYEE  INJURED  BY  FALLING  WITH  LADDER  TO  THE  GROUND, 
CAUSED  BY  NEGLIGENCE  OF  FOREMAN  —  FELLOW-SERVANT 
DOCTRINE  —  BURDEN  OF  PROOF  —  INSTRUCTION.  —  i.  A  fore- 
man, who  has  the  management,  superintendence  and  control  of  a  branch  of 
defendant's  work,  is  not  a  fellow-servant  with  workmen  under  him.  Union 
Pac.  R'y  Co.  v.  Doyle,  50  Neb.  555,  1  Am.  Neg.  Rep.  308,  70  N.  W.  Rep. 

43  (1). 
a.  There  being  no  conflict  in  the  evidence  as  to  powers  and  duties  of  the  fore- 
man in  question,  it  is  not  error  to  instruct  the  jury  that  he  was  not  a  fellow, 
servant,  and  that  his  negligence  was  imputable  to  the  employer. 

3.  Instruction  that  burden  of  proof  of  contributory  negligence  is  on  defendant, 

unless  it  appears  from  "  plaintiff's  own  testimony,"  held  to  refer  to  all 
testimony  produced  on  plaintiff's  behalf. 

4.  Certain  instructions,  while  possibly  not  applicable,  held  not  prejudicial,  and 

evidence  found  sufficient  to  support  the  verdict. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County. 

1.  See  note  on  the  Doctrine  op  Fel-  See  also  notes  on  the  Doctrine  op 

low-servant,  appended  to  Union  Pac.  Fellow-servant,  3  Am.  Neg.  Rep.  100- 

R'y  Co.  v.  Doyle  (Neb.),  1  Am.  Neg.  no;  6  Am.  Neg.  Rep.  297;  7  Am.  Neg. 

Rep.  300-310.  Rep.  188-189;  8  Am.  Neg.  Rep.  193, 

See  also  discussion  of  the  doctrine  in  314. 

Mo.  Pac.  R'y  Co.  v.  Lyons  (Neb.),  4  See  also  note  on  the  Rule  in  U.  S. 

Am.  Neg.  Rep.  17a.  Supreme  Court,  7  Am.  Neg.  Rxp.  18a. 
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Action  by  Charles  Baldwin  against  the  New  Omaha  Thomson* 
Houston  Electric  Light  Company.  From  judgment  for  plaintiff, 
defendant  brings  error.     Judgment  affirmed. 

W.  W.  Morsman  and  Chas.  Offut,  for  plaintiff  in  error. 

Acheson  &  Adams  and  E.  H.  Scott,  for  defendant  in  error. 

Hastings,  C.  —  As  a  large  part  of  the  discussion  in  this  case  will 
relate  to  instructions  given  and  refused,  in  which  the  plaintiff 
in  error  is  called  "defendant,"  and  defendant  in  error  is  called 
"  plaintiff,"  the  parties  will  be  designated  in  the  same  manner  here 
as  at  the  trial  below.  It  appears  that  the  plaintiff,  Baldwin,  in 
September,  1896,  was  employed  by  the  defendant  electric  light 
company  as  a  lineman;  that  he  worked  under  the  immediate  super- 
vision of  a  foreman,  one  James  Brinkman;  and  that  he  was  directed 
by  such  foreman  on  the  morning  of  September  9,  1896,  to  remove 
the  arc  temps  on  Sixteenth  street  in  Omaha,  in  connection  with 
another  workman,  who  is  described  as  a  "groundman."  Plaintiff's 
duty  was  to  ascend  an  extension  ladder  placed  against  the  sustain- 
ing wire  of  the  lamp,  taking  with  him  a  rope,  put  the  latter  over  the 
sustaining  wire,  and  attach  it  to  the  lamp;  and  the  groundman  let 
it  down  by  paying  out  the  rope.  They  had  reached  the  point  on 
Sixteenth  street  opposite  the  alley  between  Harney  and  Howard 
streets,  when  the  foreman,  Brinkman,  arrived,  ordering  the  other 
workman  to  another  service,  and  himself  engaged  in  assisting  plain- 
tiff in  the  removal  of  the  lamp.  There  is  some  discrepancy  in  the 
testimony  as  to  the  precise  occurrence;  plaintiff's  evidence  indicat- 
ing that  Brinkman  assisted  in  bringing  up  the  ladder  and  adjusting 
it  for  the  removal  of  this  last  lamp,  and  Brinkman  declaring  that 
he  came  up  after  the  ladder  was  adjusted,  and  while  plaintiff  was 
in  the  act  of  loosening  the  lamp  from  the  sustaining  wire.  Each 
statement  is  to  some  extent  corroborated.  Plaintiff's  evidence  is  to 
the  effect  that  he  objected  to  the  shortness  of  the  ladder,  and  asked 
that  it  be  extended  further,  which  could  have  been  easily  done, 
and  was  told  by  the  foreman  that  it  was  high  enough,  and  directed 
to  ascend ;  that  he  went  up,  carrying  a  rope,  passed  the  rope  over 
the  sustaining  wire  to  which  the  lamp  hung,  tied  it  to  the  lamp, 
and  loosened  the  lamp  from  its  fastening,  and  the  foreman,  Brink- 
man,  standing  below  and  holding  the  rope,  let  it  down;  that  when 
it  reached  the  ground  Brinkman  untied  the  rope,  but  neglected  to 
keep  his  hold  upon  it,  and  by  the  taking  off  of  the  lamp's  weight 
the  wire  to  which  it  had  hung  was  allowed  to  spring  up  past  the  end 
of  the  ladder,  and  plaintiff  and  the  ladder  were  precipitated  to  the 
pavement,  with  resulting  injuries  to  plaintiff.  The  groundman  had 
been  instructed  by  this  very  foreman  to  keep  hold  of  both  ends  of 
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the  rope  till  the  lineman  reached  the  ground,  to  avoid  exactly  this 
danger.  The  negligence  asserted  is  that  Brinkman,  by  his  refusal 
to  extend  the  ladder,  and  directing  plaintiff  to  mount  it,  was  negli- 
gent,  and  in  untying  the  rope  and  leaving  the  end  loose  was  again 
negligent,  and  that  such  negligence  was  the  immediate  cause  of  the 
injury. 

It  is  conceded  that  the  evidence  shows  Brinkman  to  have  been 
foreman.  It  was  conceded  on  the  argument  that  there  is  evidence 
of  negligence  on  his  part  sufficient  to  uphold  the  verdict,  if  he  is  to 
be  deemed  throughout  the  transaction  a  vice-principal,  and  responsi- 
ble for  all  his  acts  imputed  to  his  employer.  It  is  contended  on  the 
part  of  the  defendant  that  while  Brinkman,  in  his  general  employ- 
ment, may  have  had  some  of  the  duties  of  a  vice-principal,  yet,  so 
far  as  his  connection  with  this  injury  is  concerned,  he  was  acting 
simply  as  a  fellow-servant,  and  for  any  negligence  committed  in  that 
•capacity  defendant  is  not  liable,  because  plaintiff  had  assumed  all 
such  risks.  The  trial  court,  however,  adopted  the  view  (and  so 
expressly  instructed  the  jury)  that  Brinkman,  being  foreman,  and 
intrusted  with  the  control  and  management  of  the  work  in  which 
plaintiff  was  employed,  was  so  far  identified  with  the  defendant 
employer  that  his  negligence  was  defendant's  negligence.  The 
giving  of  this  instruction  is  the  chief  error  complained  of;  the 
defendant  asserting  that  it  incorrectly  states  the  law,  because  Brink- 
man,  in  his  connection  with  this  accident,  was  acting  as  a  fellow- 
workman,  and  because  the  question  of  whether  or  not  he  was  a 
fellow-servant  is,  at  all  events,  not  purely  a  question  of  law,  but  a 
mixed  one  of  law  and  fact,  and  should  have  been  submitted  to  the 
jury,  as  was  specifically  requested  by  defendant  at  the  trial.  The 
case  seems  to  turn  upon  the  question  whether  the  court's  view  that 
Brinkman  was  a  vice-principal  throughout,  and  the  sweeping 
instruction  to  that  effect,  can  be  sustained.  In  Union  Pac.  R'y  Co. 
v.  Doyle,  50  Neb.  555,  1  Am.  Neg.  Rep.  308,  70  N.  W.  Rep.  43, 
this  is  said  to  be  not  always  a  question  of  law,  nor  always  a  question 
of  fact,  but  generally  a  mixed  one,  and'  ordinarily  no  set  rule  can 
be  laid  down.  In  this  present  case,  however,  there  seems  to  have 
been  no  dispute  in  the  testimony  as  to  Brinkman's  duties  and 
authority.  The  plaintiff  seems  to  have  been  contented  to  show  that 
Brinkman  was  foreman,  exercising  general  control  and  supervision 
over  the  work  for  which  the  plaintiff  was  employed  as  lineman. 
Defendant  admits  he  was  foreman,  and  shows  clearly  by  its  evidence 
that  he  had  authority  to  "superintend,  direct,  and  control"  the 
work.  It  appears  that  he  employed  and  discharged  men,  but  usually 
on  consultation  with  the  manager.     No  statement  of  either  party  as 
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to  what  his  powers  and  duties  were  seems  to  be  contradicted,  even 
inferentially,  by  the  other.  Under  such  circumstances,  it  seem* 
clear  that  it  was  the  duty  of  the  court  to  say  whether  the  evidence 
made  of  Brinkman  a  vice-principal  or  a  mere  fellow-servant.  This 
responsibility  the  court  took,  and  declared  in  the  eighth  instruction 
that  he  was  not  a  fellow-servant,  and  that  defendant  was  chargeable 
with  any  negligence  of  his.     Was  this  error? 

Counsel  say  that  to  review  all  the  cases  on  this  question  would  be 
a  useless  and  almost  superhuman  task.  We  shall  not  attempt  it  any 
more  than  they  have.  Judge  Dillon,  in  his  widely  influential  article 
in  24  Am.  Law  Rev.  175,  says  that  a  commanding  position  and  a  tele- 
scope, and  not  a  microscope,  are  what  are  needed  to  reach  a  correct 
rule  in  this  matter.  For  our  part,  we  would  gladly  use  both,  if  they 
would  lead  to  our  better  enlightenment.  We  think,  however,  that 
where  the  courts  are  widely  disagreeing,  and  the  same  courts  chang- 
ing views  from  time  to  time,  and  legislatures  frequently  altering  the 
rule,  the  safe  course  for  us  is  to  learn  what  our  State  has  done,  and 
follow  it,  if  we  can.  An  examination  of  our  own  cases  seems  to 
justify  the  trial  court.  There  are  widely  different  views  as  to  what 
renders  an  employee  such  a  vice-principal  as  to  take  his  acts  out  of 
the  rule  that  an  employee  assumes  the  risk  from  negligence  of  his 
co-employees.  The  English  cases  seem  to  hold  that  there  is  practi- 
cally no  such  doctrine  of  vice-principalship ;  that  there  are  absolute 
duties  resting  upon  the  master,  whose  nonperformance  either  by 
himself  or  by  some  one  else  will  render  him  liable.  They  are 
apparently  a  duty  of  providing  reasonably  safe  materials  and  appli- 
ances, which  is  a  continuing  duty,  involving  reasonably  frequent 
inspections;  the  duty  of  providing  a  reasonably  safe  place  to  work; 
and  the  duty  of  giving  or  providing  for  reasonable  instructions  to 
inexperienced  employees  placed  in  dangerous  positions.  These 
duties  being  discharged,  any  injury  that  arises,  in  operation  of  the 
work,  out  of  negligence  of  employees,  imposes  no  liability  upon  the 
master.  The  English  rule  has  been  adopted  in  many  of  the  States, 
with  the  proviso  that,  where  the  performance  of  any  of  these  abso- 
lute duties  is  delegated  to  third  parties,  those  parties  become  as  to 
these  duties  vice-principals,  and  their  negligence  in  respect  to  such 
duties  is  the  negligence  of  the  principal.  Of  this  view  of  the  princi- 
pal's liability  the  courts  of  Massachusetts  have  been  strong  expo- 
nents, manifestly  under  the  influence  of  Chief  Justice  Shaw  in 
Farwell  v.  Railroad  Co.,  4  Mete.  49,  and  the  English  decisions  (1). 

1.  See  notes  of  cases  on  the  English    Rrp.  314-315;    5  Am.  Nig.  Rep.  673— 
rule  of  Fellow-servant,  in  4  Am.  Nbg.    673;  7  Am.  Nbo.  Rep.  4x4. 
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The  courts  of  Ohio,  however,  early  adopted  a  different  view,  deriv- 
ing the  liability  for  the  acts  of  a  vice-principal  not  from  the  fact  of 
absolute  duties  devolving  upon  him,  but  from  the  fact  that  he  was 
given  authority  and  control,  and  must  be  held  in  his  actions  to 
immediately  represent  the  employer,  and  his  negligence  to  be 
imputed  to  his  principal.  Railroad  Co.  v.  Stevens,  20  Ohio,  416; 
Railroad  Co.  v.  Keary,  3  Ohio  St.  201;  Whaalen  v.  Railroad  Co.,  8 
Ohio  St.  251;  Stone  Co.  v.  Kraft,  31  Ohio  St.  287,  27  Am.  Rep.  510. 
This  doctrine  was,  in  the  case  of  Railway  Co.  v.  Lundstrom,  16  Neb. 
254,  20  N.  W.  Rep.  198,  49  Am.  Rep.  718,  expressly  adopted  in  this 
State.  In  that  case  the  railroad  company  was  held  liable  for  the 
negligence  of  one  Carnes,  the  conductor  of  a  construction  train,  in 
sending  his  men  into  a  cut  to  clear  away  snow  without  maintaining 
a  suitable  watch,  or  giving  any  signal  of  an  approaching  train.  For 
his  negligence  in  that  respect,  resulting  in  injury  to  plaintiff's 
intestate,  the  railroad  company  was  held  liable.  This  holding  has 
been  uniformly  adhered  to.  In  Railroad  Co.  v.  Crockett,  19  Neb. 
138,  26  N.  W.  Rep.  921,  Crockett  had  been  ordered  by  the  foreman 
in  charge  of  a  wrecking  train  to  clear  the  dirt  away  around  a  car 
which  had  been  derailed  by  a  fall  of  earth  from  a  high  bank.  No 
watch  was  kept  to  notify  men  shoveling  below  when  a  fall  of  dirt  was 
likely,  and  for  the  foreman's  negligence  in  that  respect  the  company 
was  held  liable.  In  Railroad  Co.  v.  Smith,  22  Neb.  775,  36  N.  W. 
Rep.  285,  a  section  foreman  had  directed  a  workman  upon  his  hand 
car  to  hold  to  the  rear  of  a  freight  train  in  riding  back  from  work, 
and,  when  the  freight  train  threatened  to  acquire  too  high  a  rate 
of  speed  for  safety  to  the  hand  car  and  its  occupants,  directed  him 
to  let  go,  and  at  the  same  time  applied  the  brake  to  the  hand  car; 
but  his  order  was  not  heard,  and  the  man  holding  to  the  rear  of  the 
freight  train  was  injured.  A  jury  having  found  that  this  was  negli- 
gence, it  was  held  that  it  was  the  act  of  a  vice-principal,  and  that 
plaintiff  could  recover.  In  Railroad  Co.  v.  Sullivan,  27  Neb.  673, 
43  N.  W.  Rep.  415,  Sullivan  was  placed,  for  instruction,  under  the 
employee  whom  he  was  about  to  succeed  as  a  car  repairer,  and  while 
working  under  the  latter's  direction  was  sent  under  some  cars,  and 
was  injured  by  a  train  backing  up  against  that  under  which  he  was 
at  work.  The  injury  having  been  found  due  to  negligence  of  the 
employee  under  whose  direction  Sullivan  was  working,  it  was  held 
that  he  could  recover,  because  as  to  him  the  directing  person  was 
a  vice-principal.  In  Ice  Co.  v.  Sherlock,  37  Neb.  19,  55  N.  W.  Rep. 
294,  where  defendant's  foreman  had  ordered  an  employee  to  loosen 
one  of  the  ice  blocks,  which  had  stuck  fast  in  the  chute,  and,  while 
plaintiff  was  doing  this,  without  warning  let  down  another  heavy 
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piece  of  ice,  it  was  expressly  held  that  the  employer  was  liable  for 
the  foreman's  negligence  in  dropping  the  second  piece  of  ice  upon 
the  plaintiff,  and  could  not  shelter  itself  behind  the  proposition  that 
in  handling  the  second  piece  of  ice  the  foreman  was  not  exercising 
any  power  or  duty  of  supervision.  In  Hammond  v.  Johnson,  38 
Neb.  244,  56  N.  W.  Rep.  967,  a  co-servant,  whose  duty  was  to  assign 
to  others  horses  for  use  in  defendant's  employment,  was  the  vice- 
principal  with  respect  to  one  to  whom  he  had  assigned  a  vicious 
horse,  and  who  was  injured  in  consequence  of  it,  because  "  his 
language  was  the  language  of  one  in  authority."  He  told  the  plain- 
tiff he  could  take  that  horse  or  quit  work.  In  Union  Pac.  R'y  Co.  v. 
Doyle,  50  Neb.  555,  1  Am.  Neg.  Rep.  308,  70  N.  W.  Rep.  43,  the 
latter  was  a  section  hand  under  the  control  of  a  foreman;  and  the 
court  holds  that  by  virtue  of  the  fact  that  Doyle  was  under  the  direc- 
tion of  a  "  foreman,  who  superintends,  manages,  and  directs  when, 
how,  and  where  the  work  shall  be  done,  this  foreman  is  not  made 
by  the  rules  of  the  railroad  company  a  fellow-servant  with  the  men 
under  his  direction,  but  he  is  responsible  for  his  conduct  to  the  road- 
master.  ♦  ♦  ♦  We  are  not  prepared  to  adopt  the  doctrine  that 
the  employee,  to  become  a  vice-principal  as  to  his  co-employees, 
must  be  the  chief  of  a  separate  and  distinct  department  or  branch 
of  the  business  of  his  employer.  The  court  did  not  err  in  refusing 
to  instruct  that  Forest  and  Doyle  were  fellow  servants.'*  In  Clark 
v.  Hughes,  51  Neb.  780,  71  N.  W.  Rep.  776,  the  answer  contained 
the  admission,  "  On  the  16th  day  of  January,  1894,  the  above-named 
plaintiff  was  in  the  employ  of  defendants  as  brakeman  on  freight 
train  No.  16  on  said  road,  and  said  train  was  under  the  control  of 
Conductor  E.  W.  Myers."  The  court,  having  referred  to  some  of 
the  above  cases,  adds,  "  Under  the  authorities  just  cited,  the  admis- 
sion in  the  quotation  just  made  obviated  the  necessity  of  proof  to 
establish  the  relation  of  servant  and  vice-principal  between  the 
brakeman  and  the  conductor."  From  the  foregoing  cases,  it  seems 
clear  that,  whatever  may  be  the  rule  elsewhere,  in  this  court  the  lia- 
bility of  the  employer  for  the  actions  of  a  vice-principal  grows  out 
of  the  fact  that  he  is  directly  intrusted  with  authority,  that  the 
movements  of  those  under  him  are  directed  by  him,  and  that  he  is 
held  to  be  the  direct  representative  of  his  principal.  If  in  Clark  v. 
Hughes  the  mere  admission  of  the  fact  that  the  party  in  fault  was 
•conductor  was  sufficient  to  do  away  with  all  proof  that  he  was  a  vice- 
principal,  it  would  seem  in  this  case  that  the  same  effect  should  be 
given  to  the  admission  that  the  party  in  fault  was  foreman,  and  to 
the  uncontradicted  evidence  of  his  authority,  and  that  the  court  was 
warranted  in  instructing  that  he  was  also  a  vice-principal.     If  this 
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is  conceded,  we  are  of  the  opinion  that  all  the  other  claims  of  error 
in  this  case  fall  to  the  ground  with  this  one.  Of  course,  if  the 
learned  trial  judge  was  warranted  in  instructing  that  this  foreman 
was  a  vice-principal,  he  was  warranted  in  rejecting  all  instructions 
drawn  from  the  point  of  view  of  his  being  anything  else. 

We  do  not  find  any  prejudicial  error  in  the  instruction  that  the 
burden  of  proof  to  show  contributory  negligence  is  on  defendant, 
unless  it  appears  from  "  plaintiff's  own  testimony."  This  expression 
does  not  seem  to  us  fairly  to  mean,  or  likely  to  have  been  taken  to 
mean,  testimony  which  plaintiff  himself  gave  on  the  stand.  It 
would  naturally  refer  to  all  produced  at  the  trial  on  his  behalf.  But, 
if  it  did  not,  we  are  not  pointed  out  any  other  portion  of  the  evidence 
of  his  side  which  supports  the  inference  of  his  negligence.  If  there 
was  none,  the  restriction  was  not  prejudicial,  granting  there  was 
such  a  restriction. 

The  third  claim  of  error  is  in  instructions  13  and  14,  endeavoring 
to  apply  to  this  case  the  rule  that  contributory  negligence  would  not 
prevent  recovery  if  reasonable  care  on  the  part  of  defendant  would, 
after  the  discovery  of  such  negligence  of  plaintiff,  have  prevented 
its  consequences.  These  two  instructions  were  apparently  intended 
to  inform  the  jury  that,  if  they  found  plaintiff  negligent  in  going  up 
an  insufficiently  extended  ladder,  still,  if  Brinkman  loosened  the 
rope  after  plaintiff  was  up,  and  Brinkman  knew  it,  and  such  act  of 
Brinkman's  caused  the  injury,  plaintiff  could  recover,  if  at  that 
moment  exercising  due  care.  This  was  correct,  if  we  find  the  act 
of  Brinkman  in  taking  off  the  lamp  and  loosening  the  rope  the  act 
of  the  employer.  It  was  not  correct  if  we  allow  Brinkman  a  dual 
•capacity,  —  a  vice-principal  when  giving  directions,  and  a  mere 
fellow- workman  when  taking  off  the  lamp.  There  are  many  author- 
ities for  such  a  distinction,  and  for  a  dual  capacity  of  vice-principal 
and  workman  on  the  part  of  one  who  both  directs  and  assists. 
A  notable  recent  case  is  Barnicle  v.  Connor  (Iowa),  81  N.  W.  Rep. 
452.  Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521,  is  another. 
Generally  they  will  be  found  to  be  rendered  by  courts  which  adopt 
the  restricted  rule  that  vice-principalship  depends  upon  the  delega- 
tion of  absolute  duties.  It  is  a  doctrine  that  is  evidently  not  com- 
patible with  the  decisions  in  Railroad  Co.  v.  Smith,  Ice  Co.  v.  Sher- 
lock, Railroad  Co.  v.  Crockett,  and  Railway  Co.  v.  Lundstrom, 
supra.  In  each  of  these  cases  the  defendant  employer  was  held  lia- 
ble for  imputed  negligence  on  the  part  of  one  to  whom  supervision 
and  direction  were  intrusted  in  respect  to  other  matters  than  the 
mere  giving  of  such  directions.  In  this  State  it  is  clear  that  the 
vice-principal's  character  as  such  comes  from  his  authority  and  his 
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direct  representation  of  his  master.  If  that  is  the  source  of  liability 
for  his  acts,  evidently  he  represents  the  master  as  much  in  ordering 
away  the  cautious  and  instructed  lineman  and  assuming  his  place  as 
in  anything  else.  We  cannot  distinguish  this  case  from  Ice  Co.  v. 
Sherlock,  above,  where  the  injury  came  from  the  foreman's  letting 
down  a  second  piece  of  ice  while  the  workman  was  in  the  chute 
loosening  the  lodged  one;  nor  from  Stone  Co.  v.  Kraft,  31  Ohio  St. 
287,  27  Am.  Rep.  510,  where  the  foreman's  attaching  the  hardstone 
grapple  to  the  soft  stone  permitted  the  latter  to  slip  and  harmed  the 
fellow-workman. 

What  has  just  been  said  also  disposes  of  the  claim  of  contributory 
negligence.  There  are  many  cases  holding  that  one  who  obeys  the 
command  of  a  superior,  not  endangering  life  or  limb,  is  not  neces- 
sarily guilty  of  contributory  negligence  because  the  one  issuing  the 
command  is.  But  plaintiff,  if  chargeable  with  contributory  negli- 
gence in  going  up  an  insufficiently  extended  ladder,  is  not  charge- 
able with  helping  to  let  loose  the  rope.  If  this  was  the  act  of  a  vice- 
principal,  the  question  of  contributory  negligence  should  have  gone, 
as  it  did,  to  the  jury.  We  are  thus  again  brought  back  to  the  fact 
that  the  instructions,  in  effect,  tell  the  jury  that  the  act  of  loosen- 
ing the  rope,  if  under  all  the  circumstances  they  find  it  negligent, 
was  imputable  to  the  employer.  The  federal  courts  hold  that  this 
question  of  vice-principalship  is  a  matter  of  general  law,  as  to  which 
they  are  not  bound  by  State  decisions.  Hunt  v.  Hurd,  39  C.  C.  A. 
226,  98  Fed.  Rep.  683.  It  is,  therefore,  a  matter  of  much  regret  that 
we  should  be  compelled  to  recognize  that  in  the  federal  courts, 
since  the  express  overruling  of  Railroad  Co.  v.  Ross,  112  U.  S.  377, 
S  Sup.  Ct.  Rep.  184,  in  Railroad  Co.  v.  Conroy,  175  U.  S.  323,  7  Am. 
Neg.  Rep.  182,  20  Sup.  Ct.  Rep.  85,  an  opposite  conclusion  to  ours 
would  be  reached.  In  the  case  of  Mining  Co.  v.  Whelan,  168  U.  S. 
86,  18  Sup.  Ct.  Rep.  40,  judgment  for  a  miner  who  had  been  set  to- 
work,  breaking  ore  at  the  head  of  a  chute,  by  the  mine  foreman,  and 
injured  through  the  drawing,  by  order  of  the  same  foreman,  of  the 
gate  of  the  chute,  without  the  customary  warning,  was  reversed,  and 
the  case  dismissed,  because  the  injury  was  due  to  the  negligence  of 
the  foreman,  and  he  was  held  to  be  a  fellow-servant.  The  uncer- 
tainties of  law  are  great  enough,  without  having  one  rule  avowed 
and  upheld  in  our  United  States  courts,  and  another  one  here  in  the 
State  capitol.  We  do  not,  however,  in  view  of  the  legislative  pro- 
visions which  have  so  often  followed  the  adoption  of  English  rules 
in  this  matter,  think  it  desirable  to  change  the  rule  of  this  State, 
which  is  as  stated  by  Mr.  McKinney  in  his  Law  of  Fellow-servants 
(ed.  1890,  p.  136):     "  The  Ohio  cases  are  followed  in  this  State,  and 
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the  limitation,  therefore,  prevails  in  its  fullest  extent/'  The  lia- 
bility established  in  this  case  by  the  instructions,  and  the  verdict 
under  them,  seem  precisely  what  was  intended  to  be  fixed  by  section 
2  of  the  English  Employers'  Liability  Act.  The  Massachusetts  act 
of  1893  seems  to  have  intended  a  similar  effect.  Both  seem  to  have 
been,  in  a  measure,  defeated  in  their  results  by  unfriendly  action  of 
the  courts.  But,  while  the  current  of  legislation  is  steadily  towards 
the  position  heretofore  held  by  this  court,  there  seems  small  reason 
to  change  it  in  the  opposite  direction.  It  is  to  be  said,  too,  that 
the  federal  decisions  are  much  weakened  by  the  fact  that  they  are 
obliged  to  admit  that  there  is  a  degree  of  authority  that  makes  the 
employee  an  alter  ego  for  his  principal;  but  they  have  set  up  no 
limiting  principle  to  determine  when  this  is  and  is  not  the  case.  Our 
court  has  said  the  satisfactory  evidence  of  vice-principalship  is  his 
"supervision,  control,"  and  "subjection  to  his  orders  and  direc- 
tions." Union  Pac.  R'y  Co.  v.  Doyle,  50  Neb.  555,  1  Am.  Neg. 
Rep.  308,  70  N.  W.  Rep.  43.  For  these  reasons,  it  is  recommended 
that  the  judgment  below  should  be  affirmed. 

Day  and  Kirkpatrick,  CG,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 


SPENCER  v.  BOARD  OF  CHOSEN  FREE- 
HOLDERS  OF  HUDSON  COUNTY. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  ipoi. 


PEDESTRIAN  FALLING  INTO  OPENING  IN  CULVERT  —  DEFECTIVE 
BRIDGE— DUTY  OF  COUNTY  TO  REPAIR  —  ACTION  AGAINST 
COUNTY  —  ESTOPPEL.  —  i.  The  board  of  chosen  freeholders  of  a  county 
are  chargeable  with  the  duty  of  erecting,  rebuilding,  and  repairing  bridges 
only  where  such  bridges  are  necessary  to  carry  a  public  highway  across 
a  stream  or  other  like  place,  and  which  thereby  become  a  part  of  such  pub- 
lic highway,  open  lo  the  free  and  unobstructed  user  thereof  by  the  people 
at  large,  not  upon  sufferance,  but  as  a  matter  of  right. 

a.  An  action  for  injuries  suffered  from  neglect  to  erect,  rebuild,  or  repair  a 
bridge,  against  the  county,  did  not  lie  at  the  common  law;  and  the  statute 
of  this  State  (i  Gen.  St.,  p.  307,  par.  9),  giving  a  right  of  action  in  case  of 
such  failure  of  duty  expressly  limits  the  liability  of  the  county  for  such 
failure  to  bridges  with  the  erection  of  which  it  is  made  chargeable  by  law  (1). 

1.  On  this  point    see  Mahnken  v.    mouth  County  (N.  J.  Err.  &  App.)t  5 
Board  of  Chosen  Freeholders  of  Mon-    Am.  Neg.  Rep.  192. 
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3.  The  principle  of  estoppel,  which  has  been  held  in  some  jurisdictions  to  pre* 
vent  towns  which  have  general  charge  of  public  roads  and  bridges  from 
making  a  defense  to  such  actions  on  the  ground  of  want  of  legal  authority 
to  erect  the  bridge,  does  not  apply  to  such  actions  against  counties  in  this 
State,  which  have  no  general  authority  over  the  highways  as  such,  and  the 
acts  of  whose  agents  in  building  bridges  not  authorized  by  statute  are  ultra 
vires, 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Thomas  Spencer  against  The  Board  of  Chosen  Free- 
holders of  Hudson  County.  From  judgment  for  defendant,  plain- 
tiff brings  error.     Judgment  affirmed. 

Edward  Kenny,  for  plaintiff  in  error. 

John  Griffin,  for  defendant  in  error. 

Hendrickson,  J.  —  This  writ  is  brought  to  test  the  validity  of  a 
nonsuit  granted  at  the  Hudson  Circuit.  The  action  was  for  personal 
injuries  suffered  by  falling  into  an  opening  in  a  bridge  or  culvert. 
The  alleged  liability  of  the  defendant  was  based  on  its  neglect  to 
repair  a  washout  in  a  culvert  which  it  had  erected  some  years  before 
in  the  town  of  Kearney,  at  the  northerly  end  of  John  street.  This 
culvert  was  erected  across  Kearney's  brook,  a  dividing  line  between 
the  lands  of  the  Kearney  estate  and  the  Williams  property.  The 
Williams  land  lay  south  of  the  brook,  and  had  been  laid  out  into 
streets  and  divided  into  building  lots  some  years  before.  Of  these 
streets  John  street  ran  to  the  brook,  and  ended  there.  The  nonsuit 
was  granted  at  the  end  of  plaintiff's  proof,  because  it  appeared  and 
was  admitted  that  the  bridge,  although  built  and  maintained  by  the 
defendant,  was  erected  on  private  property,  and  connected  the  end 
of  John  street  with  private  lands  of  the  estate  of  John  Watts  Kear- 
ney lying  north  of  the  brook,  and  extending  to  its  southerly  edge. 

It  thus  appears  that  the  bridge,  although  erected  by  the  county, 
was  no  part  of  the  public  highway.  It  had  been  erected  upon  the 
petition  of  some  of  the  citzens  of  Kearney  for  the  better  conven- 
ience in  reaching  an  outlying  portion  of  the  town,  and  had  been 
used  to  some  extent  for  several  years  by  foot  people  and  carriages. 
They  were  allowed,  after  passing  the  culvert,  to  cross  open  and 
unfenced  lots  of  the  Kearney  estate  for  about  1,000  feet  to  that 
portion  of  the  town  which  had  been  laid  out  by  the  Kearney  estate.. 
But  this  part  of  the  passageway  had  not  become  a  public  highway 
either  by  laying  out,  dedication,  or  public  user.  The  defendant 
resists  this  suit  on  the  ground  that,  although  its  officers  and  agents 
erected  and  maintained  this  culvert,  it  was  in  fact  no  part  of  the 
defendant's  duty  to  do  so,  and  hence  that  it  is  not  liable  in  this, 
action. 
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It  is  well  settled  that  no  liability  existed  at  common  law  for  the 
nonrepair  of  a  bridge  by  the  county;  the  only  remedy  being  by 
indictment.  Board  v  Strader,  18  N.  J.  Law,  108,  35  Am.  Dec.  530; 
2  Dill.  Mun.  Corp.  728;  Cooley  v.  Chosen  Freeholders  of  Essex,  27 
N.  J.  Law,  415 ;  2  Am.  &  Eng.  Enc.  Law,  558,  and  note  1 ;  Livermore 
v.  Board,  31  N.  J.  Law,  507;  Pray  v.  Mayor,  etc.,  32  N.  J.  Law,  394; 
Condict  v.  Same,  46  N.  J.  Law,  157.  This  is  also  in  accord  with 
the  overwhelming  weight  of  authority  elsewhere,  the  prevailing 
doctrine  being  that  such  liability  can  only  arise  from  express 
statutory  enactment,  or  by  implication  necessarily  arising  there* 
from.  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  950.  See,  also,  Board 
v.  Allman,  142  Ind.  573,  42  N.  E.  Rep.  206.  This  immunity* 
from  liability  at  the  common  law  was  first  invaded  by  an  act  of 
the  legislature  passed  in  i860,  which  regulates  the  liability 
of  townships  and  counties  for  failure  of  duty  with  regard  to  the 
erection,  rebuilding  or  repairing  of  any  bridges  with  the  erection  of 
which  they  are  chargeable.  But  such  liability  is  expressly  limited  to- 
cases  "where  a  township  or  the  board  of  chosen  freeholders  of  a 
county  are  chargeable  by  law"  with  such  erection,  rebuilding  or 
repairing.     1  Gen.  St.,  p.  307,  par.  9. 

The  next  inquiry,  therefore,  is,  what  is  the  limit  of  authority  in 
the  building  of  bridges,  by  the  chosen  freeholders?  Reason  and 
authority  both  would  seem  to  answer  that  they  are  limited  to  public 
bridges  only,  and  such  as  become,  when  erected,  a  part  of  the  pub- 
lic highway.  It  is  the  recognized  doctrine,  both  in  England  and  in 
this  country,  that  bridges,  to  be  reparable  by  the  county,  must  be 
public  bridges;  that  is,  built  in  the  highways  common  to  all  the 
people.  Ang.  &  D.  Highw.,  §  257;  Whitall  v.  Board,  40  N.  J.  Law, 
302.  It  is  further  held  that  the  principal  circumstance  necessary  to- 
constitute  a  public  bridge  is  that  the  people  at  large  may  have  a 
free  and  uninterrupted  user  of  it,  not  upon  sufferance,  but  as  a 
matter  of  right.  Woolr.  Ways,  196;  Elliott,  Roads  &  S.  (2d  Ed.> 
30.  Public  bridges  are  a  part  of  the  highway.  2  Am.  &  Eng.  Enc. 
Law,  541 ;  Mahnken  v.  Board,  (N.  J.  Err.  &  A  pp.)  5  Am.  Neg.  Rep. 
192,  41  Atl.  Rep.  921.  Upon  the  principles  here  stated,  it  is  quite 
apparent  that  the  culvert  in  question  in  this  case  was  not,  and  could 
not  be,  a  public  bridge.  Admittedly,  it  was  erected,  not  as  a  part 
of  a  public  highway,  because  John  street  ended  where  the  culvert 
began.  It  was  erected  upon  and  over  private  property  of  the  Kear- 
ney estate.  But,  even  granting  that  which  the  facts  do  not  seem 
to  warrant  —  that  John  street  extended  to  the  north  side  of  the 
brook,  and  there  ended,  the  northerly  side  of  the  brook  being 
private  property  —  would  these  conditions  alter  the  character  of  the 
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bridge?  I  think,  clearly  not.  The  northerly  abutments  would  be 
on  private  property,  subject  to  interference  or  removal  by  the 
owner.  To  so  hold  would  be  in  conflict  with  the  principles  laid 
down  in  the  authorities  above  cited.  Further  support  of  this  view 
will  be  found  in  People  v.  Board  of  Sup'rs  of  Queens  Co.,  151  N.  Y. 
190,  45  N.  E.  Rep.  453.  The  question  arose  upon  a  demurrer  to  a 
declaration  whether  Maspeth  avenue,  upon  which  the  bridge  in 
question  was  built,  was  a  public  highway.  "This  was  an  essential 
fact,"  said  the  judge  in  delivering  the  opinion,  4I  for  the  reason  that 
the  liability  of  towns  or  counties  to  construct  bridges  over  waters 
dividing  them  only  exists  where  there  is  a  lawful  highway  which 
would  be  connected  thereby,  and  of  which  the  bridge  would  form  a 
part."  In  People  v.  Board  of  Sup'rs  of  Vermillion  Co.,  47  III.  256, 
it  was  held  that,  to  authorize  such  exercise  of  municipal  power,  the 
bridge  must  be  some  portion  of  some  legally  constituted  highway. 
The  same  principle  is  recognized  in  the  following  cases :  Washer 
v.  Bullitt  Co.,  no  U.  S.  558,  4  Sup.  Ct.  Rep.  249;  McKinley  v. 
Chosen  Freeholders  of  Union  Co.,  29  N.  J.  Eq.  169;  Beatty  v.  Titus, 
47  N.  J.  Law,  89-91. 

It  is  contended  by  the  plaintiff  in  error  that  this  ruling  is  not 
universal,  and  that  the  principle  of  estoppel  applies;  citing  Houfe 
v.  Town  of  Fulton,  34  Wis.  608,  17  Am.  Rep.  463.  In  this  case  an 
action  for  injuries  caused  by  defects  in  a  bridge  was  sustained. 
The  town  defended  on  the  ground  that  it  had  not  legal  authority  to 
erect  the  bridge.  This  defense  was  overruled  on  the  ground  stated 
by  the  court  that  as  to  matters  within  the  scope  of  the  powers  of 
the  officers  of  municipal  corporations  the  doctrine  of  estoppel  will 
apply  the  same  as  to  natural  persons;  that  the  establishment  of 
public  roads  and  bridges  was  within  the  scope  of  the  general  powers 
of  the  town  and  its  officers.  This  case  might  be  distinguished  from 
the  one  under  consideration  on  the  ground  that  in  the  former  it  was 
a  town  having  general  charge  of  the  highways,  including  bridges, 
while  in  this  it  is  a  county  without  any  charge  of  the  highways  as 
such.  In  addition  to  this,  it  will  be  recalled  that,  with  regard  to 
civil  liability,  a  distinction  was  early  recognized,  at  least  in  some 
jurisdictions  between  municipal  corporations  proper,  such  as  incor- 
porated villages,  towns  and  cities,  with  power  of  local  administration, 
and  those  involuntary  quasi  corporations,  such  as  counties,  whose 
principal  powers  and  functions  relate  to  the  general  policy  of  the 
State  and  its  administration.  1  Dill.  Mun.  Corp., 22,  23.  In  this 
State  the  principle  has  been  established  by  repeated  decisions  — 
notably  in  Livermore  v.  Board,  31  N.  J.  Law,  507  —  that  an  action, 
unless  given  by  statute,  will  not  lie  in  behalf  of  an  individual  who  has 
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sustained  special  damage  by  reason  of  the  neglect  of  a  public  cor- 
poration to  perform  a  public  duty.  It  would  seem  to  be  clear,  there- 
fore, that  the  Wisconsin  case,  and  others  cited  by  the  defendant  in 
-error  in  this  same  line,  are  not  authority  upon  the  point  in  question 
in  this  State.  And,  where  the  act  is  ultra  vires,  it  has  been  held 
that  the  case  is  not  within  the  principle  stated  in  the  Wisconsin  case. 
Sewell  v.  City  of  Cohoes,  75  N.  Y.  45,  31  Am.  Rep.  418.  Another 
case  in  point  is  that  of  Board  v.  Blair,  8  Ind.  App.  574,  36  N.  £. 
Rep.  216,  where  the  court  said  "We  do  not  pretend  to  hold  that 
the  county  can  be  held  liable  for  failing  to  keep  in  repair  a  bridge 
which  it  may  have  assumed  charge  of,  simply  because  it  assumed 
the  responsibility  of  keeping  it  in  repair.  It  is  not  within  the  power 
of  the  county  through  its  officers,  to  create  such  a  liability,  for  the 
liability  exists  for  a  breach  of  duty  which  can  be  imposed  only  by 
positive  statute."  See,  also,  Covington  Co.  v.  Kinney,  45  Ala. 
176;  Sims  v.  Butler  Co.,  49  Ala.  no. 

In  construing  this  statute,  which  creates  a  liability  that  did  not 
exist  at  common  law,  it  should  be  remembered  that  grants  of  power 
to  municipal  and  public  bodies  which  are  out  of  the  usual  range,  or 
which  may  result  in  public  burdens,  are  to  be  construed  with  rea- 
sonable strictness.  They  are,  at  least,  not  to  be  construed  beyond 
their  fair  and  reasonable  meaning.  1  Dill.  Mun.  Corp.  91.  And 
certainly  the  plain,  fair  meaning  of  the  statute  creating  the  liability 
in  question  limits  it  to  cases  of  defects  in  bridges  with  the  erection 
of  which  the  county  freeholders  are  chargeable  by  law.  It  follows, 
therefore,  that,  if  some  of  the  officers  or  agents  of  the  board  have 
neglected  their  duty,  and  have  acted  ultra  vires,  by  erecting  bridges, 
for  the  erection  of  which  no  duty  was  cast  upon  the  county  board, 
then  the  county  municipality  cannot  be  held.  The  result  is  that  the 
proofs  at  the  close  of  the  plaintiff's  case  showed  no  legal  cause  of 
action  against  the  defendant.  The  judgment  for  nonsuit  was, 
therefore,  correct,  and  should  be  affirmed. 


SMITH  ET  UX.  V.  ATLANTIC  CITY  RAILROAD 

COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  ipoi. 


PEDESTRIAN  STRUCK  BY  GATE  AT  RAILWAY  CROSSING  —  GATEMAN 

—  INVITATION  TO  CROSS  —  NEGLIGENCE  OF  PARTIES  FOR  JURY. 

—  1.  It  Is  tbe  duty  of  a  railway  company  to  exercise  ordinary  care  in  the 
management  of  gates  at  crossings,  and  it  is  responsible  to  a  traveler  who* 

Vol.  X  —  9 
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being  without  fault  himself,  is  injured  b>  the  negligent  management  of 
such  gates. 

9.  The  plaintiff,  at  the  railway  crossing  of  a  city  street,  was  struck  by  a 
descending  safety  gate,  as  she  reached  the  end  of  the  crossing,  and  was 
severely  hurt.  The  gates  were  open  when  she  began  to  cross,  and  she 
failed  to  notice  the  lowering  of  the  gates  before  she  was  struck.  The  gate- 
man  did  not  see  her,  but  there  was  no  obstruction  to  his  view  of  her  while 
crossing.  On  the  trial  of  the  action  against  the  company,  motions  to  non- 
suit and  to  direct  a  verdict  were  made  and  d>nied.  Held,  on  review,  that 
the  question  of  the  gateman's  negligence  was  for  the  jury;  also  that  in  view 
of  the  fact  that  the  open  gate  was  an  invitation  to  the  plaintiff  to  cross,  and 
that  notwithstanding  this  it  was  still  her  duty  to  look  and  listen  for  trains, 
and  to  extend  her  observation  to  approaching  vehicles  and  to  the  safety  of 
her  path,  the  question  of  contributory  negligence,  in  falling  to  look  further 
at  the  gates,  was  properly  submitted  to  the  jury  (i). 

3.  The  exceptions  taken  to  portions  of  the  charge  were  not  sustained. 
^Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Charles  B.  Smith  and  wife  against  the  Atlantic  City  Rail- 
road Company.  From  judgment  for  plaintiffs,  defendant  brings 
error.     Judgment  affirmed. 

J.  Willard  Morgan  and  Charles  V.  D.  Jolinr,  for  plaintiff  in 
error. 

Howard  C arrow,  for  defendants  in  error. 

Hendrickson,  J.  —  This  writ  is  brought  to  review  the  ruling  of 
the  trial  judge  of  the  Camden  Circuit  in  a  suit  brought  by  Charles. 
B.  Smith  and  Marion,  his  wife,  against  the  defendant  company. 
The  claim  is  for  damages  resulting  from  personal  injuries  to  the 
wife,  caused  by  her  being  struck  by  a  descending  safety  gate  while 
crossing  the  railroad  tracks  of  the  company  where  they  intersect 
with  Second  street,  near  Kaigns  avenue,  in  the  city  of  Camden. 
The  accident  occurred  about  9:30  o'clock  in  the  daytime,  on  March. 
19,1900.  The  injured  plaintiff  was  walking  along  one  of  the  side- 
walks of  Second  street,  which  runs  north  and  south,  with  the  pur- 
pose of  visiting  a  neighbor.  She  had  passed  the  northerly  safety 
gate,  which  was  open,  and  was  struck  upon  the  back  of  the  head 
and  neck  by  the  southerly  gate,  just  as  she  reached  the  end  of  the 
crossing,  and  was  quite  seriously  injured.  The  principal  assignment 
of  error  is  based  upon  the  refusal  to  nonsuit  at  the  close  of  the 

1.  For  Collision  and  Crossing  cases,  ported  in   12  Am.  Neg.  Cas.    Subse- 

from  the  earliest  period  to  1897,  see  quent  actions  on  the  same  topics  to 

vols.  11  and  12  Am.  Neg.  Cas.,  where  date  appear  in  vols.   1-10  Am.  Nkg. 

the  same  are  chronologically  grouped  Rep.,  and  the  current  numbers  of  that 

and  arranged  in  alphabetical  order  of  series  of  Reports. 
States.    The  New  Jersey  cases  are  re- 
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plaintiff's  case.  The  ground  of  the  motion,  as  stated,  was  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

To  sustain  a  refusal  to  nonsuit,  it  must  be  clearly  established, 
from  the  facts  and  circumstances  developed  in  the  plaintiff's  case, 
that  her  failure  to  exercise  ordinary  or  reasonable  care  proximately 
contributed  to  the  injury  complained  of.  If,  upon  the  facts  proven, 
the  question  of  contributory  negligence  is  a  fairly  debatable  one,  it 
must  be  submitted  to  the  jury.  Railroad  Co.  v.  Righter,  42  N.  J. 
Law,  180;  Bonnell  v.  Railroad  Co.,  39  N.  J.  Law,  189;  Railroad  Co. 
v.  Middleton,  57  N.  J.  Law,  154,  31  Atl.  Rep.  616,  51  Am.  St.  Rep. 
597 ;  New  Jersey  School  &  Church  Furniture  Co.  v.  Board  of  Edu- 
cation of  Somerville,  58  N.  J.  Law,  646,  35  Atl.  Rep.  397. 

It  can  hardly  be  said  that  plaintiff  was  negligent  in  entering  upon 
the  crossing  when  the  gates  were  up.  It  has  been  held  by  this 
court  that  when  a  person  is  about  to  cross  a  railroad  track  where  he 
knows  that  a  flagman  is  habitually  stationed,  and  finds  that  he  is 
not  at  his  post,  giving  a  signal  of  danger,  the  traveler  has  a  right  to 
presume  that  a  train  is  not  about  to  pass.  Berry  v.  Railroad  Co., 
(N.  J.  Err.  &  App.)  4  Atl.  Rep.  303.  The  fact  that  the  gates  are 
open  is  held  to  be  an  invitation  to  cross,  and  an  assurance  that  the 
track  can  be  crossed  in  safety.  3  Elliott,  R.  R.,  §  1157.  But,  not- 
withstanding this,  the  traveler  must  still  exercise  reasonable  care 
in  crossing,  as  is  held  in  that  case  and  in  the  authority  cited. 
And  the  contention  is  that  the  plaintiff,  while  passing  over  the 
crossing,  being  in  a  place  of  danger,  should  have  looked  both 
for  the  approach  of  a  train  and  at  the  gates,  which  were  liable 
to  be  lowered  upon  its  approach;  and  she  did  not  look  for  the 
train,  nor  at  the  gates,  or,  looking,  saw,  but  did  not  heed. 
But  the  contention  is  scarcely  justified  by  the  facts.  When  asked  if 
she  looked  right  ahead  all  the  time  when  crossing,  she  replied, 
"  Well,  I  suppose  I  did;  I  don't  know  that  I  looked  around."  When 
asked  if  she  noticed  any  train  coming,  her  reply  was,  "I  did  not 
see  nor  hear  any  train;  I  couldn't  say  whether  there  was  or  not." 
It  appears  further  in  the  testimony  that  there  was  a  wagon  coming 
across  north  as  she  was  going  south.  It  was  also  developed  in  the 
evidence  that  she  received  no  warning  from  anybody  that  the  gates 
were  coming  down.  Another  witness  testified  that  the  gates  were 
up  when  the  plaintiff  passed  upon  the  crossing,  that  as  she  reached 
the  last  rail  the  gates  descended  upon  her,  striking  her  upon  the 
head;  and  that  he  heard  no  bell  ring  as  the  gates  were  lowered.  It 
should  be  remembered  also  that  the  gates  when  open,  stood  per- 
pendicular.    It  will  thus  be  seen  that  there  were  several  things  to 
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naturally  draw  plaintiff's  attention  while  she  was  crossing.  It  was 
her  duty  to  look  and  listen  for  the  train. 

Whether  she  did  this  or  not  is  somewhat  debatable.  She  might 
also  look  for  approaching  vehicles  about  to  cross,  and  at  the  tracks 
over  which  she  had  to  walk,  to  see  if  her  way  was  clear  and  safe.  It 
is  contended  that  in  addition  to  observing  her  other  surroundings,  she 
should  have  been  looking  at  the  gates;  that  she  should  be  charged 
with  the  same  duty  respecting  the  descending  gates  as  she  would  be 
charged  with  respecting  an  approaching  train.  This  last  propo- 
sition is  not  tenable.  The  gates  are  not  such  a  place  of  danger  as 
a  railroad  track.  While  pedestrians  are  chargeable  with  the  exer- 
cise of  reasonable  care  as  to  defects  or  dangers  in  a  sidewalk,  it 
was  held  not  to  be  negligence  per  sc  to  fail  to  see  an  opening  in  a 
public  bridge  where  a  person  was  alighting  from  a  bicycle.  Mahn- 
ken  v.  Board,  (N.  J.  Err.  &  App.)  5  Am.  Neg.  Rep.  192,  41  At  I.  Rep. 
921.  See,  also,  Durant  v.  Palmer,  29  N.  J.  Law,  544.  It  is  also 
held  that  how  a  prudent  man  would  act  in  the  face  of  concurrent 
and  distracting  dangers  must,  in  the  nature  of  things,  be  a  question 
of  fact  for  a  jury.  Connelly  v.  Railway  Co.,  56  N.  J.  Law,  700,  29 
Atl.  Rep.  438,  44  Am.  St.  Rep.  424. 

Considering  the  different  objects  and  duties  which  were  then 
present,  likely  to  occupy  the  attention  of  the  plaintiff  in  this  case, 
can  it  be  said  that  she  failed  to  exercise  ordinary  and  reasonable 
care  in  not  having  regard,  among  other  things,  to  the  possible  dan- 
ger of  the  lowering  of  these  gates  while  she  was  passing  off  the 
crossing  ?  If  so,  does  this  inference  so  clearly  appear  as  not  to  be 
a  subject  for  fair  debate  ?  We  think  not.  On  the  contrary,  we  think 
it  was  a  question  about  which  men  might  reasonably  differ,  and  was, 
therefore,  a  proper  subject-matter  for  submission  to  the  jury. 

Another  exception  taken  was  to  the  refusal  of  a  request  to  direct  a 
verdict  for  the  defendant.  It  is  argued  that,  upon  the  whole  evi- 
dence, there  was  no  negligence  shown  by  the  defendant's  agents; 
that  the  gatekeeper  was  without  fault,  and  the  gate  was  in  proper 
condition;  that  defendants  evidence  was  to  the  effect  that  the  train 
was  coming  fast;  that  a  team  was  trotting  up,  north  bound;  that 
the  gatekeeper  looked  and  hallooed  to  all  the  people  whom  he  saw 
to  hurry  across;  that  he  did  not  see  plaintiff,  either  before  or  at  the 
time  she  was  injured.  But  here  arises  the  question  of  the  exercise 
of  reasonable  care  by  the  defendant  company  in  the  shutting  down 
of  its  gates.  It  is  the  duty  of  a  railway  company  to  exercise  ordi- 
nary care  in  the  management  of  gates  at  crossings,  and  it  is 
responsible  to  a  traveler  who,  being  without  fault  himself,  is  injured 
by  a  negligent  management  of  such  gates.     3  Elliott  R.  R.,  §  1171, 
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and  cases  cited.  By  the  erection  of  the  safety  gates,  it  has  recog- 
nized the  crossing  as  a  dangerous  one.  As  before  stated,  they  were 
open  when  the  plaintiff  started  to  cross,  and,  therefore,  she  had  a 
right  to  presume  that  a  train  was  not  about  to  pass. 

There  was  evidence  on  the  part  of  plaintiff  which  tended  to  prove 
that  the  gates  were  not  in  proper  condition,  in  that  the  automatic 
bell  connected  therewith  was  not  ringing  as  usual  to  give  travelers 
notice  that  the  gates  were  about  to  close  down.  There  was  nothing 
to  obstruct  the  gateman's  view  of  the  plaintiff  as  she  was  crossing, 
and  yet  he  says  he  did  not  see  her.  Here  were  disputed  facts  to  be 
settled,  and,  in  addition,  the  question  of  whether  the  company  was 
in  the  exercise  of  due  care,  when  its  agent  thus  let  down  its  gates 
without  looking  or  seeing  whether  pedestrians  were  in  the  act  of 
crossing,  whom  it  might  strike  in  descending,  was,  to  say  the  least, 
a  debatable  one,  and  hence  the  case  was  a  proper  one  to  go  to  the 
jury. 

The  exception  to  the  part  of  the  judge's  charge  as  to  the  burden 
of  proving  contributory  negligence  cannot  be  sustained.  The 
judge's  words  were:  "  But  then  the  burden  shifts,  and  it  is  for  the 
defendant  to  satisfy  you  that  the  plaintiff  was  guilty  of  negligence; 
in  other  words,  that  the  plaintiff  did  not  use  reasonable  care  as  a 
pedestrian  along  the  street  to  see  the  descending  gate."  The 
criticism  is  that  from  this  the  jury  might  infer  that  the  court  meant 
that  the  defendant  must  introduce  testimony  to  show  that  the  plain- 
tiff was  negligent.  We  see  nothing  in  the  language  to  justify  such 
a  conclusion.  The  court  properly  said,  in  fact,  that  the  burden  was 
upon  the  defendant,  not  to  prove  by  evidence,  but  to  satisfy  the 
jury  that,  under  the  proofs,  the  plaintiff  was  herself  negligent.  And 
this  accords  with  the  legal  requirement. 

The  only  other  exception  argued  was  the  failure  or  refusal  of  the 
court  to  charge  defendant's  request  that,  "  if  the  injury  was  occa- 
sioned in  any  degree  by  the  plaintiff's  own  negligence,  she  is  with- 
out redress,  unless  the  act  of  defendant  amounted  to  willful  trespass 
or  intentional  wrong."  The  first  proposition  here  named  was  fully 
covered  by  the  charge,  and  the  omission  to  state  the  qualifying 
clause  as  to  wilful  trespass  or  intentional  wrong  could  not  have 
injured  the  defendant.  There  was  no  charge  of  wilfulness  in  the 
pleadings  as  to  the  act  complained  of,  and  no  evidence  in  the  case 
to  indicate  it.  It  was,  therefore,  unnecessary  to  embrace  that 
subject  in  the  charge.  There  being  no  error  shown,  the  judgment 
should  be  affirmed. 
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TUTTLE   ET  UX.  V.  ATLANTIC  CITY   RAILROAD 

COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  ipoi. 


PERSON  FRIGHTENED  BY  SPEED  OF  DERAILED  STREET  CAR  IN- 
JURED IN  TRYING  TO  AVOID  DANGER— RIGHT  OF  ACTION  — 
DAMAGES.  —  i.  A  woman,  seeing  a  car,  which  had  been  derailed  while  a 
flying  drill  was  being  made,  coming  out  of  the  limits  of  a  freight  yard  and 
across  a  public  street  at  great  speed  towards  the  place  where  she  was  stand- 
ing, in  fright  ran  for  safety,  and  fell,  injuring  herself.  Held,  that  she  was 
entitled  to  recover  damages  for  such  injury  (i). 

3.  Where  one,  by  negligence,  puts  another  under  a  reasonable  apprehension  of 
personal  physical  injury,  and,  in  a  reasonable  effort  to  escape,  the  latter 
sustains  physical  injury,  a  right  of  action  arises  to  recover  for  the  physical 
injury  and  the  mental  disorder  naturally  incident  to  its  occurrence  (2). 
(Syllabus  by  the  Court.) 

1.  Numerous  cases  arising  out  of  in-  See  Haile's  Curators  v.  Railroad  Co., 

juries  sustained  while  trying  to  avoid  60  Fed.  Rep.  557;  Joch  v.  Dankwardt, 

imminent  danger  appear  in  vols.  1-12  85  111.  331;  Canning  v.  Inhabitants  of 

Am.  Neg.  Cas.,and  vols.  i-ioAm.  Neo.  Williamstown,   1  Cush.   451;  Western 

Rep.  Union  Tel.  Co.  v.  Wood,  57  Fed.  Rep. 

471;  Renner  v.  Canfield,  36  Minn.  90; 

a.  Damages  for   injuries    caused    by  Johnson    v.    Wells,    Fargo  &    Co.,   6 

fright — When  recovery  cannot  be  had, —  Nev.   224;  Wyman  v.  Leavitt,  71  Me. 

No  recovery  can  be  had  for  fright  occa-  227. 

sioned  by  the  negligence  of  another,  In  Spade  v.  Lynn  &  Boston   R.  R. 

nor   for   injuries   resulting   from    the  Co.,  168  Mass.  285,  2  Am.   Neg.  Rep. 

fright.    Mitchell  v.  Rochester  R'y.  Co.,  566,  it  was  held  that  there  can  be  no 

151  N.  Y.  107,  1  Am.  Neg.  Rep.  121,  recovery  for  fright  or  mental  distress 

reversing    77    Hun,  607  (miscarriage  caused  by  the  mere  negligence  of  an- 

from  nervous  shock  caused  by  fear  of  other,  nor  for  physical  injuries  caused 

being  struck  by  horse  car).  solely  by  such  disturbance.     The  court 

In  the  Mitchell  case,  supra,  Martin,  (per  Allen,  J.),  after  reviewing  a  num. 
J.,  said:  "  While  the  authorities  are  ber  of  authorities  on  the  point,  said: 
not  harmonious  upon  this  question,  we  "We  remain  satisfied  with  the  rule 
think  the  most  reliable  and  better-  that  there  can  be  no  recovery  for 
considered  cases,  as  well  as  public  pol-  fright,  terror,  alarm,  anxiety,  or  dis- 
icy,  fully  justify  us  in  holding  that  the  tress  of  mind,  if  these  are  unaccom pa- 
plaintiff  cannot  recover  for  injuries  oc-  nied  by  some  physical  injury;  and,  if 
casioned  by  fright,  as  there  was  no  im-  this  rule  is  to  stand,  we  think  it  should 
mediate  personal  injury.  Lehman  v.  also  be  held  that  there  can  be  no  re- 
Railroad  Co.,  47  Hun,  355;  Com  mis-  covery  for  such  physical  injuries  as 
sioners  v.  Coultas,  13  App.  Cas.  222;  may  be  caused  solely  by  such  menial 
Ewing  v.  Railroad  Co.,  147  Pa.  St.  40."  disturbance,  where  there  is  no  injury 

"  The  concensus  of  opinion  seems  to  to    the    person    from    without."     See 

be  that  no  recovery  can  be  had  for  Commissioners    v.    Coultas,   73  App. 

mere  fright."  Cas.  222;    Mitchell*.   Rochester  R'y 
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Error  to  Supreme  Court. 

Action  by  Samuel  B.  Tuttle  and  wife  against  the  Atlantic  City 
Railroad  Company.  From  judgment  for  plaintiffs,  defendant  brings 
•error.     Judgment  affirmed. 

J.  Willard  Morgan  and  Charles  V.  D.  Joline,  for  plaintiff  in 
error* 

Henry  S.  Scovel  and  William  T.  Boyle,  for  defendants  in  error. 

Vroom,  J.  —  The  writ  of  error  in  this  cause  brings  up  the  record 
of  a  suit  brought  in  the  Supreme  Court  and  tried  at  the  Camden 

Co.,  151  N.  Y.  107,  1  Am.  Neg.  Rep.  The  question  is  discussed  and  author- 
ial; E wing  v.  Railway  Co.,  147  Pa.  St.  Hies  reviewed  in  Gulf,  Colo.  &  Santa 
40;  Haile's  Curator  v.  Railroad  Co.,  Fe  R'y  Co.  v.  Hayter  (Tex.  Sup.  1900), 
60  Fed.  Rep.  557.  In  the  following  7  Am.  Neg.  Rep.  359. 
cases  a  different  view  was  taken:  Bell  A  reference  to  the  Note  on  Damages 
v.  Railroad  Co.,  L.  R.  Ir.  26Exch.  428;  for  Mental  Suffering  in  Telegram 
Purcell  v.  Railroad  Co.,  48  Minn.  134;  Cases,  in  8  Am.  Neg.  Rep.  578-585, 
Fitzpatrick  v.  Railway  Co.,  12  U.  C.  may  be  of  interest  on  the  question  of 
Q.  B.  645.  light  to  recover  damages  for  injuries 

But  this  limitation  does  not  apply  caused  by  fright  or  mental  suffering. 

to  cases  showing  gross  carelessness  or  The  rule  in  Mitchell  v.  Rochester  R'y 

recklessness,  and  utier  indifference  of  Co.,  151  N.  Y.  107,  1  Am.  Neg.  Rep. 

the  wrongdoer  to  the  consequences.  121,  was  applied  and  followed  in  Cur- 

In  Braun  v.  Craven,   175  111.  401,  5  tin  v.  Western  Union  Tel.  Co.,  13  App. 

Am.  Neg.   Rep.   15,   reversing  73  111.  Div.  (N.  Y.)  253,  1  Am.  Neg.  Rep.  127, 

App.  189,  action  for  damages  for  nerv-  in  which  it  was  held  that  a  person  can- 

ous  shock,  caused  by  alleged  boisterous  not  recover  damages  for  mental  dis- 

conduct  of  landlord  towards  tenant,  it  tress,  or  for  physical  suffering  arising 

was  held  that  defendant's  conduct  could  therefrom,  caused  by  delay  in  the  de- 

not  be  said  to  be  the  proximate  cause  livery  of  a  telegram. 

of  injury  to  plaintiff,  and  defendant  Damages  for  mental  anguish  alone  not 

was  not  liable.     The  court  cited   the  recoverable — Instructions.  —  In     Spohn 

following  cases  as  holding  that  no  ac-  v.  Mo.   Pac.  R'y  Co.,   116  Mo.  617,  4 

tion  could  be  maintained  for  damages  Am.  Neg.  Cas.  718,  where  in  an  action 

for    injuries    solely    from    fright    or  for  injuries  it  appeared  that  plaintiff 

mental  suffering:  Wyman  v.   Leavitt,  was  so  frightened  by  threats  of  bodily 

71  Me.  227;    Railway  Co.  v.  Trott,  86  harm  indulged  in  by  passengers  and 

Tex.  412;  Railway  Co.  v.  Stables,  62  the  conductor  that  he  jumped  from  a 

111.  313;  City  of  Chicago  v.  McLean,  rapidly  moving  train  and  was  injured, 

133  111.  148;  Canning  v.  Inhabitants  of  an  instruction  in  effect  that  plaintiff 

Williamstown,  1  Cusb.  452;  Keyes  v.  was  entitled  to  recover  damages  for  the 

R'y  Co.,  36  Minn.  290;  Renner  v.  Can-  threats,   whether  any  injury,  fear  or 

field,  36  Minn.  90;  Mitchell  v.  Roches-  fright  resulted  therefrom  to  his  person 

ter  R'y  Co.,  151  N.  Y.  107,  1  Am.  Neg.  or  property  or  not,  was  error,  as  was 

Rep.  I2i;  Scheffer  v.  R.  R.  Co.,  105  U.  also  a  further  Instruction  which  per- 

S.  249;  Haile's  Curator  v.  R'y  Co.,  9  mitted  the  plaintiff  to  recover  for  men- 

C.  C.  A.  134;  Ewing  v.  R'y  Co.,  147  tal  anguish  alone  unattended  by  any 

Pa.  St.  40;  Phillips  v.   Dickerson,  85  physical  injury.    Citing  Connell  v.  Tel. 

111.  11;  AUsop  v.  Allsop,  5  H.  &  N.  534.  Co.,  116  Mo.  34;  Trigg  v.  St.  Louis,  etc., 
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Circuit  Court.     The  defendant,  the  Atlantic  City  Railroad  Company,, 

maintained  a  freight  yard  on  the  south  side  of  Mechanic  street,  in 

R.  R.  Co.,  74  Mo.  147;  Wymanp.  Leav-  Question  for  jury,  —  In  the  Hayter 

itt,  71  Me.  227;  Lynch  v.  Knight,  9  H.  case,  supra.  Chief  Justice  Gaines,  of  the 

L.  Cas.  577;  Fox  v.  Borkey,  126  Pa.  St.  Texas  Supreme  Court,  after  ruling  as 

164;  Ewing  v.  R.  R.  Co.,  147  Pa.  St.  40;  stated  in  the  preceding  paragraph,  said: 

Canning  v.  Williamstown,  1  Cush.  451;  "In  our  opinion,  as  a  general  rule, 

Victorian  R'y  Com.  v.  Coultas,  L.  R.,  these  questions  should  be  left  to  the 

13  App.  Cas.  222.  determination  of  the   jury.     The  fol- 

The  Spohn  case,  supra,  was  before  the  lowing  cases  are  in  accord  with  our 

Missouri  Supreme  Court  four  times  on  views:  Bell  v.  Great  Northern  R'y  Co., 

appeal.     See   87   Mo.  74,  4  Am.  Neg.  L.   R.   26  Ir.  428;  Sloane  v.  Southern 

Cas.  564;  101  Mo.  418,  4  Am.  Neg.  Cas.  Cal.  R'y  Co.,  in  Cal.  668,  8  Am.  Neg. 

629;  116  Mo.  617,  4  Am.  Neg.  Cas.  718,  Cas.  76;  Mack  v.  R.  R.  Co.  (S.  C),  29 

and  122  Mo.  1,  4  Am.  Neg.  Cas.  763.  S.  E.   Rep.  905;    Purcell  v.  St.  Paul, 

The  Texas  Supreme  Court,  in  Gulf,  etc.,  R.  R.  Co.,  48  Minn.  134;  Fitzpat- 

ctc,  R'y  Co.  v.  Trott,  86  Tex.  412,  held  rick  v.  Great  Western  R'y  Co.,  12  U. 

that  there  could  be  no    recovery  for  C.  Q.   B.   645.      In  the  following  the 

mere  fright  neither  attended  nor  fol-  contrary  doctrine  is  laid  down:  Spade 

lowed  by  any  other  injury.  v.  Lynn,  etc.,   R.  R.   Co.,    168  Mass. 

But  in  Hill  v.  Kimball,  76  Tex.  210,  285,  2  Am.    Neg  Rep.   566;  Ewing  v. 

it  was  held  that  a  recovery  could  be  Pitts,   etc.,   R'y  Co.,    147   Pa.  St.   40; 

had  for  a  miscarriage  alleged  to  have  Mitchell  v.  Rochester  R'y  Co.,  151  N. 

been  caused  by  a  mental  shock,  accom-  Y.  107,  1  Am.  Neg.  Rep.  121;  Victorian 

panied  by  any  physical  violence  what-  R'y  Com.  v.  Coultas,   L.  R.,  13  App. 

ever    to    the    person    of    the  injured  Cas.  222;  Braun  v.  Crave/i,  175  111.  401, 

woman.  5  Am.  Neg.  Rep.  15." 

Damages  recoverable  for  injuries  from  English  rule — Damages  from  fright 
fright  alone  —  Proximate  cause.  —  In  alone  too  remote.  —  In  Victorian  Rail* 
Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v.  ways  Commissioners  v.  Coultas,  L. 
Hayter  (Tex.  Sup.  1900),  7  Am.  Neg.  R.,  13  App.  Cas.  222  (appeal  from 
R*P-  359i  an  action  to  recover  for  inju-  Supreme  Court  of  the  Colony  of  Vic- 
ries  resulting  from  fright,  in  a  collision  toria,  where  judgment  for  plaintiffs 
between  trains,  it  was  held  that  plain-  Coultas  was  entered,  heard  in  Privy 
tiff  could  recover  for  injuries,  the  re-  Council  [Great  Britain],  1887-1888), 
suit  of  mere  shock  or  fright,  when  where  the  gatekeeper  of  a  railway  corn- 
defendant  had  not  inflicted  any  bodily  pany  had  negligently  invited  the  plain- 
injury,  and  had  caused  other  disturb-  tiffs  [James  Coultas  and  Mary  Coultas] 
ance  to  plaintiff  than  such  fright  or  to  drive  over  a  level  crossing  when  it 
shock.  was  dangerous  to  do  so,  and  the  jury, 

Where  a  physical  injury  results  from  although     an     actual    collision     was 

a  fright  or  other  mental  shock,  caused  avoided,   nevertheless    assessed    dam* 

by  the  wrongful  act  or  omission  of  an-  ages  for  physical  and  mental  injuries 

other,  the  injured  party  is  entitled  to  occasioned  by  the  fright,  it  was  held 

recover  his  damages  provided  the  act  or  that  the  verdict  could  not  be  sustained, 

omission  is  the  proximate  cause  of  the  and  that  judgment  must  be  entered  for 

injury,   and  the  injury  ought,  in  the  defendants. 

light  of  all  the  circumstances,  to  have  Quart:  Whether  proof  of  "impact '" 

been  foreseen  as  a  natural  and  probable  was  necessary  to  maintain  the  action, 

consequence  thereof.    lb.  In  such  action  it  was  held  that  dam- 
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the  city  of  Camden;  and  on  the  25th  day  of  September,  1899,  while 
a  flying  drill  was  being  made,  one  of  the  cars  was  derailed,  and 

mges  for  a  nervous  shock  or  mental  tiff's  beasts  were  being  driven  at   11 

injury  caused  by  fright  at  an  impend-  p.  m.  along  an  occupation  road  to  some 

ing  collision  are  too  remote.  fields.     The  road  crossed  the  siding  of 

English  rule  as  to  damages.  —  Dam-  defendant's  railway  on  a  level,  and 
ages  in  a  case  of  negligent  collision  while  the  cattle  were  crossing  the  sid- 
must  be  the  natural  and  reasonable  re-  ing  the  defendant's  servants  negli* 
suit  of  the  defendant's  act.  Coultas  gently  sent  some  trucks  down  an  in- 
case, supra.  The  Notting  Hill,  L.  R.,  dine  into  the  siding,  which  separated 
9  Prob.  Div.  105,  approved  (action  for  the  cattle  from  the  drovers  and  fright- 
negligent  collision),  where  the  rule  of  ened  them,  and  they  rushed  away. 
English  law  as  to  damages  recoverable  Six  of  them  were  ultimately  found  at 
for  negligence  is  stated  by  Brett,  M.  between  3  and  4  a.  m.,  lying  dead  or 
R.,  who  held  that  the  damages  must  dying  on  another  part  of  the  railway; 
be  the  natural  and  reasonable  result  of  and  it  appeared  that  they  had  gone 
the  defendant's  act;  such  a  conse-  along  the  occupation  road  up  to  a  gar- 
quence  as  in  the  ordinary  course  of  den  and  orchard  about  a  quarter  of  a 
things  would  flow  from  the  act.  mile    from    the    level    crossing,    had 

Damages  from  fright  —  No  English  got  into  the  garden  through  defect  in 
precedent — New  York  case  distinguished,  the  fences,  and  so  on  to  the  line. 
—  In  Commissioners  v.  Coultas,  supra,  Held  (affirming  judgment  of  Queen'* 
Sir  Richard  Couch,  in  delivering  the  Bench),  that  as  defendants  had  been 
judgment,  said:  "  The  learned  coun-  guilty  of  negligence  which  caused  the 
sel  for  the  respondents  [plaintiffs  below]  drovers  to  lose  control  over  1  he  cattle 
was  unable  to  produce  any  decision  of  and  caused  the  cattle  to  become  infuri- 
the  English  courts  in  which,  upon  such  a  ted,  it  was  no  answer  that  if  the  fence 
facts  as  were  proved  in  this  case,  dam-  of  the  garden  had  not  been  defective 
ages  were  recovered.  The  decision  of  the  accident  would  not  have  happened; 
the  Supreme  Court  of  New  York  [Van-  and  that  consequently  the  damage* 
denburgh  v.  Truax,  4  Denio  (N.  Y.)  were  not  too  remote. 
464],  which  he  referred  to  In  the  course  Victorian  R'y  Comm'rs  v.  Coultas,  L. 
of  his  contention,  was  a  case  of  palpable  R.,  13  App.  Cas.  222  (supra),  is  followed 
Injury  caused  by  a  boy,  who  was  in  Bell  v.  Great  Northern  R'y  Co.,  26 
frightened  by  the  defendant's  violence,  L.  R.,  Ir.  428,  on  the  question  of  re- 
seeking  to  escape  from  it,  and  is  like  mote  damages.  See  next  paragraph, 
the  case  of  Sneesby  v.  Lancashire  and  Irish  rule — Fright  causing  physical 
Yorkshire  R'y  Co.  [L.  R.,  1  Q.  B.  Div.  injury  — Damages.  — \n  Bell  v.  Great 
43].  It  is  remarkable  thai  no  precedent  Northern  R'y  Co.,  L.  R.,  26  Ir.  428,  the 
has  been  cited  of  an  action  similar  to  facts  were  as  follows:  Mrs.  Bell  was  a 
the  present  having  been  maintained  or  passenger  upon  one  of  the  defendant's 
even  instituted,  and  their  lordships  de-  trains,  and  by  reason  of  the  defendant's 
dine  to  establish  such  a  precedent."  negligence  In  the  management  of  its 

English  case  distinguished  and  compared  train  suffered  great  fright,  in  conse- 
with  New  York  case.  —  The  case  of  quence  of  which  her  health  was  seri- 
Sneesbyv.  Lancashire  &  Yorkshire  R'y  ously  impaired.  She  had  previously 
Co.,  L.  R.,  1  Q.  B.  Div.  42  (English  been  a  strong,  healthy  woman,  but  it 
Court  of  Appeal,  1875),  referred  to  in  was  shown  that  after  this  occurrence 
Comm'rs  v.  Coultas  (preceding  para-  she  suffered  from  fright  and  nervous- 
graph),  it  appeared  that  a  herd  of  plain-  shock,  was  troubled  with  insomnia,  and 
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dashed  across  Mechanic  street  over  two  curbstones  and  two  trolley 
tracks,  and  broke  through  the  front  of  the  house  opposite  No.  293, 
belonging  to  a  Mrs.  Brennan.  At  the  time  of  the  accident,  Mrs. 
Tuttle,  one  of  the  plaintiffs,  was  on  the  sidewalk  near  the  Brennan 
house,  and,  looking,  she  saw  the  car  coming  across  the  street  at 
full  speed.  Becoming  frightened  at  the  noise,  she  started  to  run, 
and,  when  three  or  four  doors  below,  fell  and  injured  her  left  knee. 
At  the  close  of  the  plaintiff's  case  a  motion  for  a  nonsuit  was  made 
on  the  part  of  the  defendant  upon  the  ground  that,  if  any  negligent 
conduct  had  been  proved  on  the  part  of  the  defendant  by  reason  of 
this  car  having  gotten  away  from  where  it  belonged,  the  plaintiff 
was  guilty  of  contributory  negligence  in  going  away  from  a  place  of 
safety  to  a  place  of  insecurity;  that  she  was  at  a  safe  distance  from 
the  car,  and  there  was  no  occasion  for  her  to  remove  from  it.  The 
testimony,  however,  of  the  plaintiff  was  that  she  was  in  front  of 
Mrs.  Brennan's  door,  or  had  just  passed  it,  when  she  saw  the  car 
coming  over;  and  it  was  further  disclosed  by  the  testimony  that 
this  car,  in  coming  across  the  street  was  not  running  on  any  track. 

that  her  health  was  seriously  impaired,  temporaneously    caused    physical    in- 

The  jury  were  instructed  that  if,  in  jury,  the   damage   would   not   be   too 

their  opinion,  great  fright  was  a  reason-  remote.     The  distinction  insisted  upon 

able  and  natural  consequence  of  the  is  one  of  lime  only.     The  proposition 

circumstances  in  which  the  defendants,  is  that,  although  if  an  act  of  negligence 

by  their  negligence,  had  placed  her,  produced  such  an  effect  upon  particu- 

«nd  that  she  was  actually  put  in  fright  lar   structures   of  the   body  as  at  the    . 

by  those  circumstances,  and  if  the  in-  moment  to  afford  palpable  evidence  of 

jury  to  her  health  was,  in  their  opinion,  physical  injury,  the  relation  of  proxi- 

the  reasonable  and  natural  consequence  mate  cause  and  effect  exists  between 

of  such  great  fright,  and  was  actually  such  negligence  and  the    injury,  yet 

occasioned  thereby,  the   plaintiff  was  such  relation  cannot  in  law  exist  in  the 

entitled  to  recover  damages  for  such  case  of  a  similar  act  producing  upon 

injury.     It  was    objected   to  this  in-  the  same  structures  an  effect  which,  at 

struction  that  unless  the  fright  was  ac-  a  subsequent  time  —  say  a  week,  a  fort- 

companied    by  physical  injury,  even  night,  or  a  month  —  must  result  with- 

though  there  might  be  a  nervous  shock  out  any  intervening  cause  in  the  same 

occasioned  by  the  fright,  such  damages  physical  injury.     As  well  might  it  be 

would  be  too  remote.     In  holding  that  said  that  a  death  caused  by  poison  is 

this  objection  was  not  well  founded,  not  to  be  attributed  to  the  person  who 

and  thai  the  nervous  shock  was  to  be  administered    it   because    the    mortal 

considered  as  a  bodily  injury,  the  court  effect  is  not  produced  contemporane- 

held  that,  if  such  bodily  injury  might  ously  with  its  administration;"  and  at 

be  a  natural  consequence  of  fright,  it  the  close  of  his  opinion   Lord  Chief 

was  an  element  of  damage  for  which  a  Baron  Palles  says:  "  In  conclusion,  I 

recovery  might  be  had,  and,  referring  am  of  the  opinion  that,  as  the  relation 

to  the  contention   of  the    defendant,  between  fright  and  injury  to  the  nerve 

said:  "  It  is  admitted  that  as  the  neg-  and  brain  structures  of  the  body  is  a 

ligence  caused  fright,  if  the  fright  con-  matter  which  depends  entirely   upon 
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Is  it  reasonable,  even,  to  suppose  that  the  plaintiff  could  have  had 
any  means  of  knowing  the  direction  the  car  would  take?  She  was 
rightfully  on  the  street,  and  the  unusual  sight  of  a  car  crashing 
across  the  street  at  full  speed  precluded  any  possibility  of  reflection 
as  to  the  best  thing  to  do.  Acting  under  the  impulse  of  fear,  she 
ran,  and,  just  as  the  car  crashed  into  the  Brennan  house,  she  fell. 
The  motion  to  nonsuit  was  denied,  and  the  trial  resulted  in  a  ver- 
dict for  the  plaintiffs.  The  real  question  in  issue  in  the  case  and  to 
be  determined  by  the  jury  was  whether  the  plaintiff,  Mrs.  Tuttle, 
seeing  the  car  approaching  at  a  great  speed  across  this  street,  was 
justified  in  running  to  escape  from  what  she  supposed  was  an  immi- 
nent danger.  In  the  case  of  Stokes  v.  Saltonstall,  13  Pet.  189,  7 
Am.  Neg.  Cas.  297,  which  was  an  action  brought  to  recover  dam- 
ages sustained  by  the  wife  of  the  plaintiff  by  the  upsetting  of  a  stage 
coach  in  which'  she  was  a  passenger,  the  question  was  whether  the 
stage  was  upset  by  the  negligence  of  the  driver  or  by  the  act  of  the 
plaintiff  and  his  wife  in  rashly  and  improperly  springing  from  it. 
The  court  held  that:  "  If  the  want  of  proper  skill  or  care  of  the 
driver  placed  the  passengers  in  a  state  of  peril,  and  they  had  at  that 
time  a  reasonable  ground  for  supposing  that  the  stage  would  upset, 

scientific  and  medical  testimony,  it  is  Held,  on  general  demurrer,  to  disclose 
impossible  for  any  court  to  lay  down  as  a  sufficient  cause  of  action, 
a  m  alter  of  law  that  if  negligence  cause  Measure  of  damages  — English  rule.  — 
fright,  and  such  fright  in  its  turn  so  In  The  Notting  Hill,  L.  R.,  9  Prob. 
■affect  such  structures  as  to  cause  injury  Div.  105  (English  Court  of  Appeal, 
to  health,  such  injury  cannot  be  a  con-  1884),  action  for  negligent  collision,  it 
sequence  of  which,  in  the  ordinary  appeared  that  a  ship  having  been  dam- 
course  of  things,  would  flow  from  the  aged  by  a  collision  with  another  ship, 
negligence,  unless  such  injury  accom-  the  owners  of  cargo  on  the  former 
panied  such  negligence  in  point  of  claimed  damages  from  the  owners  of 
time."  the  latter  ship.  The  cargo  owners 
Canadian  rule, — In  Fitzpatrick  v.  claimed,  inter  alia,  for  damages  in  re- 
Great  Western  R'y  Co.,  12  U.  C.  Q.  B.  spect  of  the  loss  of  market  in  conse- 
645,  the  declaration  alleged  that  plain-  quence  of  a  portion  of  the  cargo  having 
tiff  was  a  passenger  on  defendant's  been  delayed  in  its  arrival  at  the  port  of 
car,  that  the  latter  undertook  to  safely  destination.  Held  (per  Brett,  M.  R., 
carry  plaintiff,  that  defendants  or  their  affirming  judgment  of  Sir  James  Plan- 
servants  were  so  negligent  that  a  col-  nen),  that  loss  of  market  was  too  re- 
lision  took  place  with  another  train,  by  mote  a  consequence  to  be  considered  as 
which  the  carriage  in  which  plaintiff  an  element  of  damage,  and  that  there 
was  riding  was  broken.  All  this  so  was  no  difference  in  the  principles 
frightened  and  alarmed  plaintiff  that  which  regulate  the  measure  of  dam- 
she  became  sick,  and  by  reason  of  her  ages  in  an  action  of  collision,  and  an 
-sickness,  terror  and  alarm  occasioned  action  for  a  breach  of  duty  under  a 
by  the  collision,  she  had  a  premature  shipping  contract. 
labor,    and    bore    a    still-born    child. 


1 
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or  that  the  driver  was  incapable  of  managing  his  horses,  the  plain- 
tiff was  entitled  to  recover,  although  the  jury  may  believe  from  the 
position  in  which  the  stage  was  placed  from  the  negligence  of  the 
driver  the  attempt  of  the  plaintiff  and  his  wife  to  escape  may  have 
increased  the  peril,  or  even  caused  the  stage  to  upset,  and  although 
they  also  find  that  the  plaintiff  and  his  wife  would  probably  have 
sustained  little  or  no  injury  if  they  had  remained  in  the  stage." 
And  in  the  case  of  Jones  v.  Boyce,  i  Starkie,  482,  (1),  which  was 
an  action  against  a  coach  proprietor  for  so  negligently  conducting 
the  coach  that  the  plaintiff,  an  outside  passenger,  was  obliged  to 
jump  off  the  coach,  in  consequence  of  which  his  leg  was  broken, 
Lord  Ellenborough  held:  "To  enable  the  plaintiff  to  sustain  the 
action,  it  is  not  necessary  that  be  should  have  been  thrown  off 
the  coach.  It  is  sufficient  if  he  was  placed  by  the  misconduct  of  the 
defendant  in  such  a  situation  as  obliged  him  to  adopt  the  alternative 
of  a  dangerous  leap,  or  to  remain  at  a  certain  peril.  On  the  other 
hand,  if  the  plaintiff's  act  resulted  from  a  rash  apprehension  of  dan- 
ger, which  did  not  exist,  and  the  injury  he  sustained  is  to  be  attrib- 
uted to  rashness  and  imprudence,  he  is  not  entitled  to  recover. " 
The  doctrine  is  concisely  stated  in  1  Shear.  &  R.  Neg.,  §  89:  "  If 
one  is  placed,  by  the  negligence  of  another,  in  such  a  position  that 
he  is  compelled  to  choose  instantly,  in  the  face  of  grave  and  appar- 
ent peril,  between  two  hazards,  and  he  makes  such  a  choice  as  a 
person  of  ordinary  prudence  placed  in  such  a  position  might  make, 
the  fact  that,  if  he  had  chosen  the  other  hazard,  he  would  have 
escaped  injury,  is  of  no  importance."  The  contention  of  the 
defendant  company  was  that  the  plaintiff  was  in  a  safe  place,  and 
that,  while  it  was  true  that  the  sight  of  a  car  coming  as  this  one  did 
was  unusual,  still  there  was  nothing  attendant  upon  it  which  should 
lead  one  in  a  safe  position  precipitately  to  leave  it.  The  counsel  for 
the  defendant  at  the  trial  requested  the  judge  to  charge  that,  "  if 
the  jury  believe  that  Mrs.  Tuttle  was  at  a  safe  location  before  the 
injury  complained  of,  and  was  afterwards  injured  by  removing  from 
such  safe  place,  she  cannot  recover;  but  this  matter  was  correctly 
disposed  of  in  the  charge  that  '  safe  place  '  is  a  term  which  is  not 
easy  to  define.  To  charge  that  in  this  case  she  was  '  in  a  safe 
place '  would  be  to  charge  that  the  circumstances  which  brought 
about  this  fright  and  terror  under  which  she  seems  to  have  acted 
were  not  sufficient  to  warrant  her  in  removing  from  that  spot,  and 
seeking  another,  which,  in  her  judgment  —  and  perhaps  a  mistaken 
judgment  —  she  might  have  deemed  safer.     There  is  hardly  enough 

1.  See  note  of  Jones  v.   Boyce,    1    tonstall,  13  Pet.  189,  7  Am.  Neg.  Cas. 
Stark.  482,  appended  to  Stokes  0.  Sal-    297,  308. 
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evidence  in  this  case  to  know  whether  it  was  exactly  safe  where 
she  stood.  It  turned  out  afterwards  to  have  been  a  safe  place. 
But  who  could  tell  beforehand  how  many  splinters  from  this  car 
would  fly  in  all  directions,  how  many  cobblestones  or  other  things 
would  fly  around  ?  You  do  not  know,  when  you  see  a  car  coming, 
just  what  the  end  will  be,  and  would  naturally  seek,  possibly,  a 
safer  place  than  you  think  you  occupy,  although,  after  it  is  all  over, 
you  may  find  that  where  you  stood  was  a  safe  place."  This  is  not 
a  case  involving  the  question  whether  an  action  can  be  sustained  for 
mental  anguish  or  injury  unaccompanied  by  injury  to  the  person. 
That  this  would  not  afford  a  ground  of  action  is  well  settled.  In 
Canning  v.  Inhabitants  of  Williamstown,  i  Cush.  451,  it  was  held 
that  there  could  be  no  recovery  for  risk  and  peril  which  caused 
fright  and  mental  suffering,  but  those  elements  could  be  considered 
when  there  was  bodily  injury,  however  slight.  And  in  Commis- 
sioners v.  Coultas,  13  App.  Cas.  222  (1),  where,  by  a  negligent  act 
of  the  defendant,  a  collision  with  a  railway  train  at  a  local  crossing 
became  imminent,  but  actual  collision  was  avoided,  nervous  shock 
or  mental  injury,  caused  by  fright  at  the  occurrence,  was  held  to 
be  too  remote  a  consequence  of  the  defendant's  act  to  be  a  ground 
of  damage.  Mr.  Justice  Gummere,  in  Ward  z».  New  Jersey  &  Sea- 
shore R.  R.  Co.,  (N.  J.  Sup.)  47  Atl.  Rep.  561,  9  Am.  Neg.  Rep. 
104  n,  clearly  states  the  rule  when  he  says,  "  It  seems  to  be  uni- 
versally conceded  that  mere  fright,  from  which  no  physical  suffering 
results,  affords  no  ground  for  action; "  and  he  subsequently  holds 
that,  "Where  personal  injury,  as  well  as  fright,  is  produced  by  the 
wrongful  act,  the  rule  is  entirely  settled  that  the  jury  is  entitled,  in 
fixing  the  damages,  to  consider  the  mental  agitation  as  well  as  the 
physical  injury."  (2)  This  harmonizes  with  the  decisions  in  Trac- 
tion Co.  v.  Lambertson,  59  N.  J.  Law,  297,  36  Atl.  Rep.  100,  and 
Buchanan  v.  West  Jersey  R.  R.  Co.,  52  N.  J.  Law,  265,  9  Am.  Neg. 
Cas.  574.  It  is  not  perceived  that  the  question  of  recovery  for  peril 
causing  mere  fright,  unaccompanied  by  physical  suffering,  is  in  the 
remotest  sense  presented  in  this  case.  The  injury  sustained  by  the 
plaintiff,  and  for  which  recovery  is  sought,  was  not  the  result  of 
fright,  but  was  due  to  the  falling  down  of  the  plaintiff  and  the  injury 
to  her  knee.     She  was  placed  in  peril  by  the  negligent  act  of  the 

1.  See  note  of  this  English  case,  on    New  York,  and  Massachusetts,  as  well 
page  136,  ante.  as  those  of   England,  are   prominent 

among  the  tribunals  which  hold  to  the 

2.  Mr.  Justice  Gummere,  in  the  Ward    view  which  I  have  expressed  "  (citing 
case  (cited  in  the  opinion  at  bar),  adds:    several  authorities). 

4<  The  courts  of  Maine,  Pennsylvania, 
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defendant,  and  in  her  effort  to  escape  from  danger  she  fell,  and  was 
injured.  Does  it  require  any  stretch  of  imagination  to  believe  that 
every  one  in  the  neighborhood  of  this  derailed  car  was  frightened? 
And  it  would  be  extraordinary,  indeed,  if  they  attempted  to  escape, 
and  were  injured,  that  they  should  be  without  remedy.  I  think  the 
point  decided  in  Buchanan  v.  Railroad  Co.  governs  this  case  (i). 
There  a  woman  was  lawfully  on  the  railroad  platform  of  the  defend- 
ant. A  piece  of  timber  projected  from  one  of  the  cars  of  a  train  so 
as  to  reach  the  platform,  and,  in  order  to  avoid  being  struck,  she  was 
obliged  to  throw  herself  upon  the  platform.  By  reason  of  the  shock 
to  her  nervous  system,  her  health  was  seriously  impaired.  A  ver- 
dict in  her  favor  was  sustained  by  the  Supreme  Court,  Beasley,  Ch. 
J.,  saying:  "  The  suit  was  not  on  the  single  ground  that  the  plain- 
tiff had  been  frightened.  There  was  a  basis  for  the  action  in  the 
carelessness  of  the  company  which  compelled  the  plaintiff  to  throw 
herself  upon  the  platform,  as  such  carelessness  leading  to  that 
result  was  per  se  actionable.  The  fright  was  an  incident  to  such 
cause  of  action,  and  a  mere  aggravation  of  the  tort.9'  See,  also, 
Vandenburgh  v.  Truax,  4  Denio,  464,  47  Am.  Dec.  268.  In  the  case 
under  consideration  the  negligence  of  the  defendant  in  permitting 
the  derailing  and  escape  of  the  car  is  too  plain  for  argument,  and 
it  was  such  negligence  as  caused  the  plaintiff  in  terror  to  attempt  to 
escape  the  peril  by  running,  and  in  so  doing  she  fell,  and  was 
injured.  The  true  rule  governing  cases  of  this  character  may  be 
stated  as  follows:  That  if  a  defendant,  by  negligence,  puts  the 
plaintiff  under  a  reasonable  apprehension  of  personal  physical  injury, 
and  plaintiff,  in  a  reasonable  effort  to  escape,  sustains  physical 
injury,  a  right  of  action  arises  to  recover  for  the  physical  injury  and 
the  mental  disorder  naturally  incident  to  its  occurrence. 

The  case  below  was  properly  submitted  to  the  jury,  and  the  judg- 
ment below  should  be  affirmed. 


DURAND'S  ADM'X  v.  NEW  YORK  AND  LONG 
BRANCH  RAILROAD  COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey \  Aprils  ipoi. 


ENGINEER  KILLED  WHILE  RUNNING  EXPRESS  TRAIN  THROUGH 
AN  OPEN  SWITCH  AND  COLLIDING  WITH  CARS  ON  TRACK  — 
ASSUMPTION  OF  RISK  —  INSTRUCTION.  —  1.  An  employee  assumes 

X.  See  the  Buchanan  case  in  9  Am.  Neg.  Cas.  574. 
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all  the  risks  of  his  employment  against  which  he  may  protect  himself  by 
ordinary  observation  and  care. 

a.  The  refusal  of  a  trial  judge  to  charge  the  jury  a  request  which  does  not 
embody,  either  in  express  legal  terms,  or  in  those  of  equivalent  effect,  a 
correct  proposition  of  law  pertinent  to  the  case,  is  not  error,  and  an  effect 
not  inherent  in  the  terms  themselves  will  not,  after  verdict,  be  imparted  to 
them  by  a  reviewing  court. 

3.  A  request  to  charge  that,  "  even  if  the  switch  target  was  insufficient,  yet  if 
from  his  running  so  many  years  past  it,  while  in  th's  condition,  the  plain- 
tiff's intestate  knew,  or  should  have  known,  of  its  defective  condition,  he  is 
held  in  law  to  have  assumed  the  risk  of  its  insufficiency,  and  the  defendant 
in  that  case  is  relieved  from  responsibility  for  it,"  is  not  a  sound  legal 
proposition,  but  is  erroneously  broad  and  indefinite,  in  that  it  fails  to  define 
with  sufficient  precision  the  degree  of  care  or  observation  which  the  law 
requires  of  the  intestate  before  the  consequences  of  knowledge  of  the 
defective  condition  of  the  signal  may  be  imputable  to  him,  or  he  be  charge- 
able in  law  with  an  assumption  of  the  risk  of  its  insufficiency  (i). 

Magie,  Dixon,  H  end  rick  son,  Ga&ketson  and  Adams,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Elizabeth  E.  Durand,  administratrix  of  Oscar  Durand, 
against  the  New  York  &  Long  Branch  Railroad  Company.  The 
facts  are  stated  in  the  dissenting  opinion  rendered  by  Adams,  J. 
From  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
affirmed. 

Applegate  &  Hope  and  Alan  H.  Strong,  for  plaintiff  in  error. 

Hawkins  &  Durand  and  Robert  H.  McCarter,  for  defendant  in 
error. 

Vredenburgh,  J.  — In  the  opinion  of  a  majority  of  the  court, 
the  defendant's  fifth  request  of  the  learned  trial  judge  to  charge 
the  jury  was  properly  refused.  This  leads  to  an  affirmance  of  the 
judgment.  As  to  the  other  features  of  the  case,  the  dissenting 
opinion  of  Judge  Adams  (previously  prepared,  but  intended  to  be 
filed  coincidently  herewith),  is  acceptable  to,  and  adopted  by,  the 
court.  That  opinion  so  lucidly  and  compactly  states  the  material 
facts,  the  legal  situation  of  the  case,  and  the  proper  construction 
to  be  placed  upon  the  various  bills  of  exception  brought  up  by  the 
writ,  other  than  the  one  where,  as  above  stated,  the  opinion  of  the 
majority  of  this  court  diverges,  that  any  restatement  of  such  matters 
here  would,  I  think,  be  but  useless  repetition.  The  particular  sub- 
ject seeming  to  call  for  the  expression  of  a  different  conclusion 
from  that  reached  by  the  opinion  referred  to  relates  entirely  to  the 
construction  placed  by  it  upon  the  sufficiency  of  the  defendant's  bill 

z.  See  Note  on  Assumption  of  Risk,  in  7  Am.  Nbg.  Rep.  97-1  n. 
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of  exceptions  to  the  refusal  of  the  trial  justice  to  charge  the  defend- 
ant's fifth  request.  That  request  was  framed  in  the  following  words, 
viz. :  "5.  Even  if  the  switch  target  was  insufficient,  yet  if,  from  his 
running  so  many  years  past  it,  while  in  this  condition,  Mr.  Durand 
knew,  or  should  have  known,  of  its  defective  condition,  he  is  held 
in  law  to  have  assumed  the  risk  of  its  insufficiency,  and  the  defend- 
ant in  that  case  is  relieved  from  responsibility  for  it."  The  force 
.given,  by  the  opinion  just  spoken  of,  to  the  meaning  of  the  words 
of  such  request,  "should  have  known,"  is  that  which  would  be 
attributed  to  the  expression,  "should  by  the  use  of  due  care  have 
known,"  and  that  the  first-quoted  words,  when  fairly  read  or 
understood  in  their  connection,  present  a  sound  proposition.  To 
this  construction  we  cannot  agree.  That  the  request  does  not,  at 
least  in  its  expressed  terms,  present  a  sound  proposition  of  law,  is 
fully  demonstrated  by  the  same  opinion,  where  it  states  the  legal 
rule  to  be  "  that  an  employee  assumes  the  ordinary  risks  incident  to 
his  employment,  and  also  risks  consequent  upon  special  dangers 
known  to  him,  or  which  he  could  have  discovered  by  the  use  of  due 
care."  I  think  that  in  actions  of  this  class  it  must  be  conceded  to 
be  the  law  in  this  State  that  either  knowledge  by  an  employee  of 
dangers  attending  the  prosecution  of  his  work,  or  his  failure  to 
exercise  ordinary  or  reasonable  care  to  obtain  knowledge,  will  pre- 
vent recovery  in  his  behalf  of  damages  resulting  to  him  therefrom. 
Telegraph  Co.  v.  McMullen,  58  N.  J.  Law,  155,  33  Atl.  Rep.  384; 
Comben  v.  Belleville  Stone  Co.,  59  N.  J.  Law,  226,  $6  Atl.  Rep.  473, 
1  Am.  Neg.  Rep.  117;  Atha  &  Illingworth  Co.  v.  Costello,  6$  N.  J. 
Law,  27,  5  Am.  Neg.  Rep.  655,  42  Atl.  Rep.  766.  A  briefer,  but 
sufficient  statement  of  the  general  legal  rule,  and  one  more  directly 
pointed  towards  the  facts  of  the  case  in  hand,  which  I  find  upheld 
by  excellent  authority,  is  the  following,  viz.:  "That  an  employee 
assumes  all  the  risks  of  his  employment  against  which  he  may  pro- 
tect himself  by  ordinary  observation  and  care."  The  rule  is  stated 
recently  in  a  similar  form  by  Thomas'  work  on  Negligence  (edition 
x^95>  P«  837)>  supported  by  authorities  there  given.  See,  also, 
Fricker  v .  Penn  Bridge  Co.,  197  Pa.  St.  442,  9  Am.  Neg.  Rep.  194, 
47  Atl.  Rep.  354,  viz.:  "A  servant  who  enters  into  an  employment 
which  is  hazardous  assumes  the  usual  risks  of  the  service  and  those 
which  are  apparent  to  ordinary  observation."  Or,  again,  on  page 
S41:  "A  servant  who  enters  upon  an  employment  from  its  nature 
hazardous  assumes  the  usual  risks  and  perils  of  the  service,  and  of 
the  open,  visible  structures  known  to  him,  or  which  he  must  have 
known  had  he  exercised  ordinary  care  and  observation,"  —  citing 
Williams  v.  Railroad  Co.,  116  N.  Y.  628,  22   N.  E.  Rep.  11 17,  and 
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other  cases.  Or,  again,  on  page  842:  "A  servant  is  chargeable 
with  actual  notice  of  every  fact  which  he  could  have  known  had  he 
exercised  ordinary  care  to  keep  himself  informed  as  to  matters  con- 
cerning which  it  was  his  duty  to  inquire."  See,  also,  Wood,  Mast. 
&  S.  732,  and  1  Shear.  &  R.  Neg.  (4th  Ed.)  357.  A  large  number 
of  cases  are,  on  this  last  page,  cited  in  support  of  substantially  the 
same  rule,  including  the  case  of  Johnson  v.  Railway  Co.,  43  Minn. 
53,  44  N.  W.  Rep.  884,  and  other  cases  I  shall  not  take  space  to 
cite,  except  Perigo  v.  Railroad  Co.,  52  Iowa,  276,  3  N.  W.  Rep.  43, 
holding  that  it  is  now  the  established  doctrine  that  an  employee 
who  knows,  or  by  the  exercise  of  ordinary  diligence  could  know,  of 
any  defects  or  imperfections  in  the  things  about  which  he  is 
employed,  is  presumed  to  have  assumed  all  the  consequences  result- 
ing from  such  defects.  I  do  not  find  it  in  any  authority  stated  to 
be  the  rule  of  law  that  the  employee  or  servant  of  a  railroad  com- 
pany is  bound  to  a  higher  than  ordinary  degree  of  care  in  informing 
himself  of  defects  in  appliances  used  on  railroads  for  signals  or 
warnings  of  danger.  His  duty  therein  is  to  use  ordinary  care,  and 
whether  or  not  he  has  used  such  degree  of  care  is  for  the  jury  to 
settle.  In  the  case  of  Riley  v.  Railway  Co.,  27  W.  Va.  150,  the 
instruction  to  the  jury  expressly  defines  the  rule  as  to  a  brakeman. 
The  late  case  of  Young  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.  (decided 
by  the  Court  of  Appeals,  of  New  York  in  March,  1901,  and  officially 
reported  in  166  N.  Y.  227,  59  N.  E.  Rep.  828)  involved  a  state  of 
facts  so  remarkably  similar  to  the  present  case  that  it  should  not  be 
overlooked.  (1)    The  plaintiff's  intestate    was  a  railroad   engineer, 

1.  The  opinion  in  the  case  of  Young  ping,  and  on  approaching  that  station 
v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  166  ran  npon  a  side  track  through  an  open 
N.  Y.  227,  59  N.  E.  Rep.  828  (referred  switch,  and  collided  with  freight  cars 
to  in  the  case  at  bar),  was  rendered  by  standing  there.  The  engineer  and  fire- 
Mr.  Justice  O'Brien  (concurred  in  by  man  were  killed.  The  switch  was  so 
Parker,  Ch.  J.,  and  Justices  Gray,  constructed  that  it  displayed  auto- 
Bartlett,  Martin,  Vann  and  Cullbn,  matically  a  white  target  by  day  and  a 
and  is  as  follows:  white  light  by  night  when  closed  and 

O'Brien,  J.  —  The  plaintiffs'  intes-  safe  to  the  main  track,  and  a  red  tar- 

tate  was  an  engineer  in  charge  of  the  get  by  day  and  a  red  light  by  night 

defendant's  express    train,    and    was  when  open  to  the  side  track.    Imme- 

killed  on  the  night  of  December  if  1895.  diately  after  the  accident  the  switch 

The  train  was  running  south  over  a  was  found  to  be  open,  blocked  up,  and 

double  track  road  on  schedule  time  at  made  stationary  with  a  block  and  iron 

a  rate  of  from  thirty-five  to  forty  miles  bar.     The  lock  appeared  to  be  opened 

an  hour,  leaving  Syracuse  for  Bing-  without  breaking,  and  it  hung  on  the 

hamton  at  a  little  after  ten  o'clock  in  switch.     As  the  train  approached  this 

the  evening.     It  was  scheduled  to  run  switch  in  the  night  the  lights  upon  it 

through  Preble  station  without  stop- '  could  not  be  seen  until  within  about 
Vol.  X  —  10 
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and  was  killed  while  running  the  defendant's  express  train  through 
an  open  switch,  and  thence  crashing  into  freight  cars  standing  upotv 
the  side  track.  It  did  not  appear  that  the  engineer  had  actual 
knowledge  of  the#  practice  used  in  operating  the  switch,  although  he 
had  been  in  defendant's  service  for  more  than  ten  years  before  the 
accident.  There  was  evidence  that,  in  consequence  of  the  con- 
struction of  a  water  tank  and  the  location  of  the  switch  signals,  the 
view  of  the  deceased  was  so  obstructed  that  he  could  not  see  the 
red  light  that  indicated  that  the  switch  was  open  until  he  was  too 

sixty  feet  of  it,  for  the  reason  that  a  judgment,  and  granted  a  new  trial,  and 
large  water  tank  had  been  placed  so  the  defendant  has  appealed  to  this 
near  the  track  as  to  conceal  the  light  court.  The  question  is,  whether  the 
until  the  engineer  came  within  that  dis-  learned  trial  court  was  justified  in  dis- 
tance of  the  switch.  In  consequence  posing  of  the  case  as  one  involving 
of  the  construction  of  the  tank  and  the  only  questions  of  law,  and  whether  the 
location  of  the  switch  signals,  the  view  learned  court  below  had  any  legal 
of  the  deceased  was  so  obstructed  that  ground  for  granting  a  new  trial.  If, 
he  could  not  see  the  red  light  that  indi-  upon  the  record,  there  was  any  valid* 
cated  that  the  switch  was  open  until  he  reason  for  ordering  a  new  trial,  the 
was  too  close  to  stop  the  train  in  order  judgment  of  reversal  should  be  sus~ 
to  avoid  passing  through  the  open  tained,  even  if  the  reasons  given,  or 
switch  onto  the  side  track.  The  sig-  some  of  them,  are  not  tenable.  The 
nals  were  so  concealed  by  the  obstruc-  plaintiffs'  counsel  excepted  to  the  di- 
tion  near  the  track  that  it  could  not  be  rection  of  a  nonsuit,  and  requested  that 
ascertained  in  the  night  whether  the  the  case  be  submitted  to  the  jury,  which 
switch  was  open  or  closed  until  the  en-  request  was  refused,  and  the  plaintiffs, 
gineer  was  so  near  that  the  train  could  duly  excepted.  Whether  the  learned 
not  be  brought  to  a  stop  until  it  ran  trial  judge  was  correct  in  his  decision 
onto  the  side  track  and  collided  with  that  the  deceased  assumed  the  risks  of 
the  freight  cars,  thus  causing  the  acci-  the  business,  and  that  in  this  case  the 
dent  in  which  the  intestate  lost  his  life,  risk  was,  as  matter  of  law,  obvious,  we 
The  deceased  had  been  in  the  defend-  need  not  now  decide,  since  there  is  an- 
ant*s  service  for  over  ten  years  before  other  question  in  the  case  upon  which 
the  accident.  At  first  he  ran  upon  local  the  learned  court  below  would  have 
freight  trains,  and  for  some  years  prior  been  justified,  I  think,  in  setting  aside 
to  his  death  he  was  employed  upon  the  the  nonsuit.  There  can  be  no  doubi 
express  train  that  was  wrecked  upon  that  the  track  over  which  the  deceased 
this  occasion.  The  learned  trial  judge  was  required  to  run  his  train  was 
nonsuited  the  plaintiffs  on  the  ground  actually  in  an  unsafe  condition  on  the 
that  the  deceased  assumed  the  risk  of  night  of  the  accident,  due  to  the  con~ 
the  dangers  resulting  in  his  death,  since  dition  of  the  switch.  There  was  no 
he  had  the  same  knowledge  of  the  loca-  proof  in  the  case  to  show  how  or  when 
tion  of  the  switch  with  reference  to  the  it  became  unsafe  by  the  opening  and 
water  tank  that  the  defendant  had,  and  blocking  of  the  switch.  The  plaintiffs' 
if  the  place  was  dangerous,  due  to  the  counsel  at  the  trial  offered  to  prove  that 
fact  that  the  switch  signals  were  con-  for  some  time  previous  to  the  night  of 
cealed  as  described,  he  knew  what  the  the  accident  the  switch  had  been 
situation  was,  and  assumed  the  risk,  operated  by  brakemen  or  trainmen 
The  Appellate  Division   reversed  the  whenever  it  was  necessary  to  use  the- 
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close  to  stop  the  train  (going  at  from  thirty-five  to  forty  miles  an 
hour)  in  order  to  avoid  passing  through  the  open  switch.  The 
switch  was  so  constructed  that  it  displayed  automatically  a  white 
target  by  day  and  a  white  light  by  night  when  closed  and  safe  to 
the  main  track,  and  a  red  target  by  day  and  a  red  light  by  night 
when  open  to  the  side  track.  The  suit  was  dismissed  by  the  trial 
court,  and  judgment  of  nonsuit  directed,  on  the  ground  that  the 
deceased  assumed  the  risk  of  the  dangers  resulting  in  his  death, 
since  he  had  the  same  knowledge  of  the  location  of  the  switch  with 
reference  to  the  water  tank  that  the  defendant  had,  and,  if  the 

side  track,  and  that  they  were  seen  to  fendant  not  only  to  furnish  to  the  de- 
block it,  as  it  was  found  on  the  night  ceased  a  reasonably  safe  place  to 
in  question,  with  a  plank  and  iron  bar,  perform  his  duties,  but  also  a  sufficient 
and  then  go  away  to  uncouple  cars,  number  of  employees  to  insure  reason  - 
The  trial  court  excluded  the  evidence,  able  safety  in  the  operation  of  the  rail- 
apparently  upon  the  ground  that  it  was  road.  If  it  failed  in  either  of  these 
inadmissible  under  the  pleadings,  and  duties,  it  could  be  held  responsible  for 
to  this  ruling  the  plaintiffs'  counsel  ex-  the  accident.  If  the  defendant  allowed 
cepted.  One  of  the  grounds  of  recov-  this  switch  to  be  operated,  by  the  brake- 
cry  stated  in  the  complaint  was  that  men  and  trainmen  as  they  needed  to 
the  defendant  had  failed  to  employ  a  use  it,  and  blocked  as  found  after  the 
sufficient  number  of  men  to  operate  its  accident,  in  order  to  dispense  with 
railroad  in  such  a  manner  as  to  afford  the  services  of  a  switchman,  it  did 
safety  or  freedom  from  unnecessary  not  perform  its  duly  to  the  deceased, 
danger  to  its  employees  engaged  in  mov-  Testimony  on  that  question  was  admis- 
*ng  or  operating  the  engines  or  trains  sible,  and  in  the  end  it  might  become 
over  the  road.  The  testimony  was  ad-  a  question  of  fact  for  the  jury  whether 
missible,  since  it  tended  to  establish  the  defendant  was  guilty  of  negligence 
this  allegation  of  the  complaint.  After  in  not  employing  a  switchman  to  take 
the  ruling  excluding  the  evidence  the  charge  of  the  switch  in  question.  Flike 
record  coniains  a  colloquy  or  discus-  v.  Boston  &  Albany  R.  R.  Co.,  53  N. 
sion  which  took  place  between  the  Y.  549;  Booth  v.  Boston  &  Albany  R. 
counsel  and  the  court,  in  which  the  R.  Co.,  73  N.  Y.  40.  It  cannot  be 
court  said:  "I  think  as  a  general  claimed  upon  the  record  before  us  that 
proposition,  it  may  be  inferred  when  the  deceased  knew  what  the  practice 
you  say  brakemen  were  accustomed  to  was  in  operating  the  switch,  or  that  he 
operate  that  switch  that  there  was  no  assumed  the  risk  of  any  accident  re- 
switchman  there."  The  testimony  suiting  from  a  default  on  the  part  of 
tended  to  prove  that  this  switch  was  the  defendant  to  employ  a  sufficient 
operated  by  the  brakemen  or  trainmen  number  of  servants  to  operate  the  rail- 
from  time  to  time  as  they  needed  to  road  with  safety.  It  follows  that  the 
use  the  side  track,  and  tended  to  prove  judgment  of  nonsuit  was  properly  re- 
that  the  defendant  had  not  employed  a  versed,  and  that  the  order  of  the  Appel- 
switchman  to  guard  or  operate  the  late  Division  should  be  affirmed,  and 
switch.  If  it  had  employed  a  proper  judgment  absolute  ordered  for  the 
person  to  perform  that  duty,  it  may  be  plaintiffs  on  the  stipulation,  with 
said  that  the  accident  would  not  have  costs." 
occurred.     It  was  the  duty  of  the  de- 
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place  was  dangerous,  due  to  the  fact  that  the  switch  signals  were 
concealed,  as  described,  he  knew  what  the  situation  was  and  assumed 
the  risk.     This  dismissal  was  reversed  by  the  Appellate  Division  of 
the  Supreme  Court,  and  the  reversal   was  affirmed   by  the  Court 
of  Appeals.     The  negligence  chiefly  urged  in  the  New  York  case 
against   the   defendants    as    ground    for    recovery  was   that  they 
had  not  employed  a  switchman  to  take  charge  of  the  switch,  and 
that  in  consequence  the  accident  had  occurred,  and  the  Court  of 
Appeals  held  that  question,  together  with  that  of  the  obscuration 
of  the  switch  target  by  another  structure,  and  necessarily  the  whole 
case,  should  have  been  submitted  to  the  jury.     In  the  case  at  bar 
the  particular  negligence  complained  of  was  that  defendants  main- 
tained a  defective  switch  signal,  by  reason  whereof  and  the  conceal- 
ment of  that  signal  by  another  structure  the  accident  had  resulted 
—  in  the  one  case,  the  absence  of  a  switchman  to  guard  and  to  give 
proper  warning;  in  the  other,  the  absence  of  a  blade  of  a  target  to 
give  proper  warning.     Two  more  closely  analogous  occurrences, 
involving  the   question   of   the  degree   of   care   to  discover  open 
switches  required  of  railroad  engineers,  could  hardly  have  happened, 
and  it  is  significant  to  observe  that  so  distinguished  a  court  of  last 
resort  as  the  Court  of  Appeals  of  New  York  has  held,  in  a  case 
nearly  identical  in  its  facts  with  the  case  at  bar,  that  the  question 
of  the  assumption  of  such  risk  by  the  engineer  was,  under  proper 
instructions  from  the  court,  one  for  the  jury  to  determine.     In 
either  and  in  every  statement  of  the  rule,  found  in  the  text-books 
and  decisions  of  courts  of  authority,  the  idea  of  ordinary  care, 
expressed  either  in  those  or  correlative  or  equivalent  words,  has 
invariably  formed  a  part  of  the  definition  of  the  legal  duty  of  such 
employee  in  observing  such  defective  conditions.     The  request  in 
question  entirely  fails  to  embrace  the  idea  both  of  care,  generally, 
and  of  the  degree  of  care,  demanded  of  the  engineer  in  obtaining 
knowledge  of  the  defect  of  the  switch  signal  previous  to  the  acci- 
dent.    Stripped  of  this  concept,   the  request  propounded  is   too 
broad,  has  no  legal  boundaries,  and  becomes  a  waif  without  lawful 
parentage.     While  it  may  be   conceded  that  the  word  "  should  " 
implies  the  performance  of  some  obligation  or  duty  owing  by  the 
deceased  to  his  employer,  yet  the  degree  of  care  with  which  that 
obligation  or  duty  is  by  law  required  to  be  performed  is  not  a 
necessary   implication    therefrom.      The    law    exacted    from    the 
deceased  only  ordinary  observation  or  care  in  obtaining  previous 
knowledge  of  the  defects  of  this  signal  target,  and  it  seems  clear 
that  the  trial  court  would  have  erred  if  it  had  charged  the  jury  in 
the  language  of  the  request,  because  from  that  language  the  jury 
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would  have  had  as  much  right  to  infer  that  the  deceased  was  bound, 
as  a  matter  of  legal  obligation,  to  exercise  a  higher  than  ordinary 
degree  of  care  in  ascertaining  the  prior  defective  condition  of  the 
target,  as  to  infer  that  he  was  but  to  use  only  due  or  ordinary  care 
therein.  The  trial  justice,  therefore,  properly  refused  to  charge  as 
requested,  and  since  the  whole  case  was  placed  by  him  properly,  and 
without  legal  error,  within  the  province  of  the  jury,  their  verdict 
should  stand,  and  the  judgment  thereon  be  affirmed. 

Depue,  Ch.  J.,  and  Van  Syckel,  Fort,  Bogert  and  Voorhees, 
JJ.,  concur. 

Magie,  Dixon,  Garretson,  Hendrickson  and  Adams,  JJ., 
dissent. 

Adams,  J.  (disse ing).  —  The  plaintiff's  intestate,  Oscar  Durand, 

was  an  experienced  locomotive  engineer  in  the  employ  of  the  Cen- 
tral Railroad  Company  of  New  Jersey.  At  the  time  of  his  death  he 
was  about  sixty-five  years  old.  On  the  morning  of  February  4, 
1899,  it  became  his  duty  to  run  the  engine  that  drew  a  passenger 
train  from  Jersey  City  to  Point  Pleasant,  in  the  county  of  Ocean. 
He  had  been  engineer  of  this  train  for  twenty  years.  It  was  a  clear 
day.  The  train  was  due  at  Point  Pleasant  at  ten  minutes  before 
eleven  o'clock  in  the  forenoon,  and  was  a  few  minutes  late.  At  a 
point  a  few  hundred  yards  north  of  the  Point  Pleasant  station  a 
switch  was  open,  by  which  the  train  was  turned  from  the  main  track 
to  a  siding,  where  the  engine  collided  with  ice  cars.  By  this  col- 
lision the  engineer  was  killed.  The  action  was  brought  by  his 
administratrix  to  recover  damages  resulting  from  his  death. 

It  appears  that  roadbed,  track  and  appliances  at  the  locality  of 
the  accident  were  the  property  of  the  New  York  &  Long  Branch 
Railroad  Company,  and  were  used  by  the  Central  Railroad  Com- 
pany under  a  written  agreement  which,  among  other  things,  made 
the  New  York  &  Long  Branch  Railroad  Company  liable  for  any 
damages  occasioned  by  "  the  failure  of  its  roadway  or  the  appurte- 
nances thereto."  The  cause  of  action  alleged  in  the  declaration  is 
that  the  defendant  company  was  bound  under  this  agreement  to 
provide  and  maintain  proper  signals  at  switches,  and  that  it  failed 
in  this  duty,  in  that  it  provided  and  maintained  a  defective  signal 
at  the  switch  where  the  accident  occurred.  In  consequence  of  this 
defect  in  the  signal,  it  is  alleged,  the  engineer  did  not  have  due 
notice  that  the  switch  was  open,  and  so  without  fault  ran  his  train 
on  the  siding,  and  met  his  death.  To  this  declaration  the  New 
York  &  Long  Branch  Railroad  Company  pleaded  the  general  issue. 
The  case  went  to  the  jury,  who  gave  the  plaintiff  a  verdict  for 
$5,000.     The  case  comes  up  on  exceptions  to  the  admission  and 


I 


150  AMERICAN  NEGLIGENCE  REPORTS. 

exclusion  of  evidence,  to  a  refusal  to  nonsuit,  to  a  refusal  to  direct 
a  verdict  for  the  defendant,  to  certain  features  of  the  charge,  and 
to  refusals  to  charge  as  requested. 

The  main  line  of  the  railroad  in  the  vicinity  of  the  accident  runs 
north  and  south.  It  is  a  double-track  road.  The  train  was  moving 
along  the  south-bound  or  west  track.  At  a  point  about  five  feet 
west  of  the  west  rail  of  the  south-bound  track  there  stood  a  signal- 
ing apparatus,  operated  in  connection  with  a  switch  that  afforded 
entrance  to,  and  exit  from,  a  siding  leading  to  an  ice  house  that 
stood  on  the  west  side  of  the  railroad.  This  apparatus  was  one  of 
a  sort  in  use  along  the  line  of  this  railroad.  It  appears  beyond  a 
reasonable  doubt  that  an  apparatus  of  this  kind,  when  complete, 
consists  of  a  central  upright  rod  about  seven  feet  high,  to  which  are 
attached  four  perpendicular  panels  of  sheet  iron,  at  right  angles  to 
one  another,  painted  alternately  red  and  white.  It  results  from 
this  arrangement  that  panels  in  the  same  plane  are  of  the  same 
color.  White  means  safety;  red  means  danger.  Each  panel  is  two 
feet  six  inches  long  and  six  inches  wide.  When  the  main  line  is 
clear  the  white  panels  are  presented  to  the  eye  of  the  engineer  of 
an  approaching  train.  When  the  switch  is  opened  the  signaling 
apparatus  is,  by  the  same  mechanism  that  opens  the  switch,  revolved 
through  a  quarter  of  a  circle,  so  that  the  red  panels  are  presented 
to  the  eye  of  the  engineer  of  an  approaching  train.  The  revolution 
of  this  particular  apparatus,  when  moved  from  the  position  that 
shows  safety  to  the  position  that  shows  danger,  was  in  a  direction 
opposite  to  the  revolution  of  the  hands  of  a  clock.  Consequently 
the  red  panel  that  had  pointed  south  at  safety  would  point  east  at 
danger.  When  the  switch  was  closed  this  motion  was  reversed,  and 
the  apparatus  resumed  its  original  position.  The  signaling  appa- 
ratus was  incomplete,  for  it  had  only  one  red  panel.  It  had  been 
thus  incomplete  for  several  years.  The  testimony  is  in  conflict  as 
to  whether  the  apparatus,  when  set  for  danger,  was  incomplete  on 
its  east  side  or  on  its  west  side.  The  trial  judge  treated  this  incom- 
pleteness as  a  defect.  This  was  correct.  Whether  this  defect  was 
injurious  to  the  plaintiff's  intestate  is  another  question.  It  is 
apparent  that  the  effect  of  it,  when  the  apparatus  was  set  for  dan- 
ger, was  to  diminish  by  one-half  the  area  of  the  warning  color.  It 
is  apparent,  also,  and  the  evidence  shows  it,  that  a  switch-tender 
whose  duty  it  was  to  manipulate  the  combined  switching  and  sig- 
naling mechanism  would  naturally  know  of  the  defect  in  the  appa- 
ratus; that  an  engineer  whose  duty  called  upon  him  to  use  the 
switch  would  be  likely  to  notice  the  defect;  and  that  an  engineer 
who  did  not  use  the  switch  would  not  be  so  apt  to  observe  that  a 
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Ted  panel  was  missing,  especially  if  it  was  missing  from  the  side  of 
the  apparatus  that,  when  the  south-bound  track  was  clear,  would 
face  the  south. 

This  being  the  situation,  the  proof  on  behalf  of  the  plaintiff  was 
addressed  to  the  question  whether  the  defect  in  the  apparatus  was, 
in  a  legal  sense,  injurious  to  the  engineer.  Some  of  the  proposi- 
tions that  the  evidence  for  the  plaintiff  was  adduced  to  establish 
were  these:  That  at  a  point  123  feet  north  of  the  defective  signal- 
ing apparatus  at  the  ice  switch  there  was,  at  another  switch,  a  com- 
plete signaling  apparatus  of  the  same  kind,  at  the  same  distance 
from  the  west  rail  of  the  south-bound  track ;  that  these  two  mechan- 
isms were  to  the  eye  of  the  engineer  of  a  south-bound  train,  to 
some  extent  and  at  some  distance  or  distances  in  alignment;  that 
just  to  that  extent  the  remoter  object  was  concealed  by  the  nearer 
one;  that  when  the  signaling  apparatus  at  the  ice  house  siding  was 
set  for  danger  the  concealment  or  blanketing  of  that  signal  by  the 
more  northerly  apparatus  was,  by  reason  of  the  absence  of  one  of 
the  red  panels,  greater  than  it  would  otherwise  have  been,  especially 
if  the  missing  panel  was  the  one  that,  if  it  had  been  present,  would 
have  pointed  east,  and  so  been  nearer  than  the  other  to  the  south- 
bound track;  and  that  the  concealment  of  the  defective  danger 
signal  thus  occasioned  by  the  defect  was  the  proximate  cause  of  the 
accident.  The  existence  and  location  of  the  more  northerly  signal- 
ing apparatus  were  undisputed.  The  testimony  on  behalf  of  the 
plaintiff  tended  to  establish  the  other  propositions.  The  testimony 
on  behalf  of  the  defendant  tended  either  to  disprove  them,  or  so 
to  minimize  the  concealment  or  eclipse  of  the  defective  apparatus 
as  to  point  to  the  conclusion  that  the  accident  would  not  have  hap- 
pened if  the  engineer  had  been  vigilant.  Another  question  was 
whether  the  engineer,  if  he  had  used  due  care,  would  have  seen  the 
break  in  the  line  of  the  west  rail  of  the  south-bound  track,  occa- 
sioned by  the  ppen  switch.  This  whole  matter  was  evidently  one 
of  fact  for  the  consideration  of  the  jury. 

On  behalf  of  the  defendant,  it  was  further  insisted  that  it  clearly 
appeared  that  the  defect  was  obvious,  and  that  the  engineer  must 
be  held  to  have  acquiesced  in  it.  But,  as  before  stated,  it  depended 
on  circumstances  whether  and  to  what  extent  the  defect  was  obvious 
to  any  particular  individual.  It  was  for  the  jury  to  say  whether  the 
deceased  if  he  had  been  careful,  would  have  known  that  a  red  panel 
was  missing.  Comben  v.  Belleville  Stone  Co.,  59  N.  J.  Law,  226,  36 
Atl.  Rep.  473,  1  Am.  Neg.  Rep.  117.  The  trial  judge  properly 
refused  a  request  to  charge  that,  as  a  matter  of  undisputed  or  indis- 
putable fact,  the  defect  was  obvious  to  this  engineer. 
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Another  exception  brings  under  review  a  part  of  the  charge  that„ 
if  it  stood  by  itself,  might  mislead.  The  trial  judge  said :  "  Another 
allegation  of  negligence  in  the  deceased  is  that  he  did  not  use  the 
means  at  his  command  to  stop  the  train  when  he  perceived  the 
danger.  The  defendant's  counsel  put  it  when  he  ought  to  have 
perceived  the  danger;  but  it  seems  to  me,  on  this  branch  of  the 
case,  that  we  must  look  at  this  action  as  of  the  time  when  he  did 
perceive  it."  It  is  true,  in  a  sense,  that  a  man  is  not  to  be  blamed 
because  he  does  not  try  to  protect  himself  against  a  danger  that  he 
does  not  perceive.  This  is  so  in  all  cases  where  the  danger  is 
undiscoverable  by  due  care,  and  even  when  the  danger  is  discover- 
able by  due  care,  and  is  not  discovered,  the  blame,  strictly 
speaking,  attaches,  not  to  the  failure  to  protect,  but  to  the  failure 
to  perceive.  The  trial  judge  may  have  meant  only  this.  His 
language,  however,  was  open  to  misconstruction.  The  jury  might 
naturally  have  understood  him  to  direct  their  attention  to  the 
knowledge  of  danger  that  the  engineer  had,  and  to  exclude  from 
their  consideration  the  knowledge  of  danger  that  the  engineer 
did  not  have,  but  which,  if  he  had  been  vigilant,  he  would  have  had. 
A  man  situated  as  he  was  assumes  the  risk  of  danger  that  he  per- 
ceives, or,  in  the  exercise  of  due  care,  should  perceive.  This  dis- 
tinction between  what  is  known  and  what  ought  to  be  known  was 
the  ground  of  decision  in  the  recent  case  of  Atha  &  Illingworth  Co. 
v.  Costello,  63  N.  J.  Law,  27,  5  Am.  Neg.  Rep.  655,  42  Atl.  Rep.  766. 
In  that  case  the  charge  limited  the  dangers  of  which  an  employee 
assumed  the  risk  to  those  arising  from  facts  known  to  him.  This 
was  held  to  be  too  narrow  a  statement  of  the  rule.  But  any  mis- 
conception that  may  have  been  occasioned  by  the  language  above 
quoted  was  corrected  when  the  trial  judge  subsequently  charged, 
in  the  language  of  the  seventh  request,  that  if  the  engineer,  by  the 
exercise  of  the  degree  of  care  proper  to  the  business  in  which  he 
was  engaged,  could  have  seen  that  the  switch  was  open  (either  from 
the  target  or  from  the  opening  in  the  rail)  at  a  distance  which  would 
have  enabled  him  to  avoid  a  collision,  the  plaintiff  could  not  recover. 

It  is  well  to  say  why  the  refusal  of  the  eighth  and  ninth  requests  to 
charge  and  of  part  of  the  tenth  request  was  proper.  The  judge  was 
asked  to  instruct  the  jury  that  the  plaintiff  could  not  recover  if  the 
engineer's  failure  to  use  the  means  at  hand  for  stopping  the  train 
permitted  the  collision  to  occur  with  a  violence  that  it  would  not 
otherwise  have  had.  These  requests  assumed,  as  a  standard,  the 
shock  of  a  collision  that  might  occur  if  the  engineer  were  careful, 
and  asked  the  judge  to  tell  the  jury  that  if  the  engineer  carelessly 
occasioned  a  surplus  of  shock  he  was*  contributorily  negligent.     Such 
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an  instruction  would  have  been  aside  from  the  point  of  the  case. 
The  grievance  complained  of  is  death,  not  collision,  and  the  exact 
question  as  to  contributory  negligence  was  not  whether  one  impact 
is  more  violent  than  another,  but  whether  the  engineer's  careless- 
ness was  in  any  degree  productive  of  his  own  death.  These 
requests  were  properly  refused. 

A  further  and  more  serious  question  was  raised  by  the  fifth  request 
to  charge,  which  asked  for  this  instruction:  "That,  even  if  the 
switch  target  was  insufficient,  yet  if  from  his  running  so  many  years 
past  it,  while  in  this  condition,  Mr.  Durand  knew,  or  should  have 
known,  of  its  defective  condition,  he  is  held  in  law  to  have  assumed 
the  risk  of  its  insufficiency,  and  the  defendant  in  that  case  is  relieved 
from  responsibility  for  it."  The  trial  judge  refused  to  charge  as 
requested,  and  to  this  refusal  an  exception  was  taken  on  which 
error  has  been  assigned.  In  the  opinion  of  a  majority  of  the  court, 
this  request  was  properly  refused.  I  am  unable  to  concur  in  this 
conclusion.  An  employee  assumes  the  ordinary  risks  incident  to 
his  employment,  and  also  risks  consequent  upon  special  dangers 
known  to  him,  or  which  he  could  have  discovered  by  the  use  of  due 
care.  Comben  v.  Belleville  Stone  Co.,  59  N.  J.  Law,  226,  36  Atl. 
Rep.  473,  1  Am.  Neg.  Rep.  117;  Telegraph  Co.  v.  McMullen,  58  N. 
J.  Law,  155,  33  Atl.  Rep.  384;  Atha  &  Illingworth  Co.  v.  Costello, 
63  N.  J.  Law,  27,  5  Am.  Neg.  Rep.  655,  42  Atl.  Rep.  766.  This 
rule  applies  to  the  case  in  hand ;  for  although  the  engineer  was  the 
servant,  not  of  the  defendant,  but  of  the  Central  Railroad  Company, 
yet  a  contract  gave  the  engineer  the  right  to  run  over  the  New  York 
&  Long  Branch  Railroad,  and  made  the  defendant  specifically  liable 
for  damages  occasioned  by  failure  of  its  roadway  or  appurtenances. 
The  language  of  the  request  that  is  above  quoted  is  elliptical. 
What  is  meant  by  "should  have  known?"  The  word  "should" 
in  this  connection  is  a  word  of  obligation.  The  opinion  of  the  court 
concedes  this.  Of  what  kind  of  obligation?  Is  it  social  obligation, 
or  moral  obligation,  or  legal  obligation?  As  the  issue  relates  to  legal 
right  and  legal  duty,  it  is  plain  that  the  obligation  which  the  word 
imports  is  legal  obligation.  What  was  the  legal  obligation  that  rested 
on  the  engineer?  It  was  to  use  care.  Fairly  read,  in  the  light  of  this 
obligation,  the  words  "  should  have  known"  mean,  "  should  by  using 
due  care  have  known."  No  other  possible  meaning  is  suggested. 
It  would  puzzle  ingenuity  to  find  one.  Thus  understood,  the 
request  is  a  sound  proposition,  and  was  recognizable  as  such  by  the 
trial  judge.  This  being  so,  it  was  the  right  of  the  defendant  to 
have  the  request  charged,  if  not  in  its  very  terms,  at  least  in  sub- 
stance; accompanied,  of  course,  if  the  trial  judge  should  think  fit, 
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by  any  comment  or  explanation  that  might  aid  the  comprehension 
of  the  jury.  The  request  was  met  by  a  bare  refusal.  An  examina- 
tion of  the  charge  shows  that  the  instruction  that  was  thus  asked 
for  and  refused  was  nowhere  in  substance  given.  Nor  was  the 
request  open  to  the  criticism  that  it  culled  out  from  the  case  a  par- 
tial set  of  facts  and  asked  for  a  deduction  therefrom.  This  way  of 
formulating  requests  is  objectionable,  because  it  dislocates  a  case 
by  taking  its  elements  out  of  their  natural  relation.  It  has  been 
often  disapproved.  Consolidated  Traction  Co.  v.  Chenowith,  58  N. 
J.  Law,  416,  34  Atl.  Rep.  817;  Consolidated  Traction  Co.  v.  Haight, 
59  N.  J.  Law,  577,  2  Am.  Neg.  Rep.  192,  37  Atl.  Rep.  135.  Here, 
as  the  maintenance  of  a  defective  apparatus  was  the  very  breach  of 
duty  complained  of,  a  legal  proposition  dealing  with  such  defect 
was  not  partial,  but  went  to  the  bottom  of  the  case. 

It  is  objected  that  the  request  does  not  define  the  degree  of  care 
that  the  engineer  was  bound  to  use.  This  is  true.  Is  the  request, 
therefore,  erroneous?  If,  instead  of  reading  "  should  have  known," 
it  had  read,  "should  by  using  due  care  have  known,"  it  would  escape 
criticism.  Yet  by  the  latter  statement,  no  less  than  by  the  former, 
the  degree  of  care  is  left  undefined.  Due  care  is  merely  the  care 
that  is  due,  be  it  much  or  little.  How  much  is  due  in  a  particular 
case  is  another  thing.  A  general  proposition,  complete  in  itself,  is 
not  defective  because  it  is  not  also  a  special  proposition.  The 
question  as  to  the  degree  of  care  incumbent  upon  the  engineer  was 
a  subordinate  matter,  that  might  well  receive  separate  consideration. 
The  request,  by  the  natural  sense  of  its  terms,  embodies  an  unde- 
niable primary  proposition,  namely,  that  if  the  engineer  either  actu- 
ally knew  of  the  defect  in  the  apparatus,  or  should  have  learned  of 
it  in  the  fulfillment  of  his  legal  obligation  to  be  vigilant,  he  must 
take  the  consequences.  This  request  bore  upon  an  important  phase 
of  the  defense  of  contributory  negligence.  Although  the  trial  judge 
refused  it,  he  by  no  means  left  the  jury  without  instruction  as  to 
the  subject  of  contributory  negligence.  Indeed,  on  this  topic  the 
charge  was  unusually  full  and  explicit.  The  jury  could  not  fail  to 
receive  from  it  a  definite  and  correct  impression  as  to  the  degree  of 
care  that  the  law  exacts  from  the  engineer  of  a  locomotive.  I  find 
no  warrant  for  the  suggestion  that  the  request,  if  it  had  been 
charged,  might  have  misled  the  jury  in  this  particular. 

From  these  considerations,  I  conclude  that  the  refusal  to  grant 
the  fifth  request  was  error,  for  which  the  judgment  should  be 
reversed. 
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HEALEY  ET  AL.  V.  P.  BALLANTINE  AND  SONS. 

Supreme  Court,  New  Jersey,  June,  ipoi. 


LEADING  HORSE  ON  SIDEWALK  —  PEDESTRIAN  INJURED  BY  KICK 
—  PROPENSITY  OF  HORSE  —  KNOWLEDGE  OF  OWNER  —  UNLAW- 
FUL ACT  — INSTRUCTION. —  In  an  action  to  recover  damages  for 
injuries  sustained  from  being  kicked  by  a  horse,  where  it  appeared  that 
plain  tiff,  while  walking  along  the  sidewalk  saw  a  man  leading  a  horse  com- 
ing towards  her  on  the  sidewalk,  and  she  attempted  to  get  out  of  the  way 
of  the  horse  by  going  a  little  further  out  towards  the  railing  on  the  outer 
edge  of  the  sidewalk  when  the  horse  kicked  bcr,  it  was  held  proper  to 
charge  the  jury  that  it  was  not  necessary,  in  order  to  recover,  for  plaintiff 
to  show  that  defendant  knew  the  bad  propensity  of  the  horse  to  kick,  as 
riding  or  leading  a  horse  on  the  sidewalk  was  unlawful. 

COMPLAINT  —  LOSS  OF  BUSINESS  —  DAMAGES  —  EVIDENCE.  —  Where 
the  complaint,  in  an  action  by  husband  and  wife  for  injuries  to  the  wife, 
alleged  that  the  injuries  to  plaintiff  prevented  her,  and  in  the  future  would 
prevent,  transacting  her  necessary  business,  the  allegation  of  special  dam- 
age was  sufficient  to  justify  the  admission  of  evidence  with  respect  to  the 
loss  of  her  business  and  being  compelled  to  give  it  up  (i). 

i.  For  actions  arising  out  of  Injuries  public  streets  of  the  city  of  Newark, 
Caused  by  Animals,  see  vol.  i,  Am.  without  being  in  charge  of  any  person, 
Neg.  Cas.,  where  the  same  are  chrono-  and  without  being  tied  or  otherwise 
logically  grouped,  from  the  earliest  secured.  The  plaintiff  was  a  letter  car- 
period  to  1895,  and  arranged  in  alpha-  rier,  and  was  in  the  habit  of  passing 
betical  order  of  States.  Subsequent  upon  his  wheel,  three  or  four  times 
actions  to  date  appear  in  vols,  i-io  Am.  daily,  the  place  where  the  accident  hap- 
Neg.  Rep.,  and  the  current  numbers  of  pened.  The  defendants  are  retail 
that  series  of  Reports.  merchants  in  the  city  of  Newark,  and 

The  majority  of  the  authorities  cited  their  delivery  wagons  are  accustomed 

in  the  opinion  in  the  case  at  bar  are  re-  to  be  backed  to  the  curb  line  adjoining 

ported  in  i  Am.  Neg.  Cas.  their  property  on  Halsey  street.    The 

Person  riding  bicycle  struck  by  horse  wagons  are  cut-under  wagons,  and  the 
which  was  standing  unhitched  on  public  horses  are  turned  so  as  to  stand  paral- 
jtreet — Propensity  of  animal — Knowl-  lei  with  the  sidewalk,  and  left  untied 
edge.  —  In  Belles  v.  Kellner  (N.  J.  while  the  wagons  are  being  loaded. 
Sup.,  April,  1901),  48  Atl.  Rep.  ioio,  With  these  facts  the  plaintiff  was  per- 
judgment  for  plaintiff,  Belles,  in  Cir-  fectly  familiar.  It  is  claimed  by  the 
cuit  Court,  Essex  County,  was  re-  plaintiff  that  upon  the  day  of  his  in- 
versed.  The  facts  as  stated  in  the  jury  three  of  these  delivery  wagons 
opinion  by  Fort,  J.,  were  as  follows:  were  thus  standing,  with  the  horses 
44  This  was  an  action  for  damages  tried  hitched  thereto,  facing  to  the  north, 
at  the  Essex  Circuit,  brought  by  the  parallel  with  the  east  side  of  Halsey 
plaintiff  to  recover  for  an  inj  ury  alleged  street.  The  plaintiff  states  that  he  was 
to  have  been  occasioned  by  a  horse  of  riding  at  a  speed  of  about  six  miles  an 
the  defendants'  left  standing  in  the  hour;  that  he  had  passed  two  of  the 
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Error  to  Circuit  Court,  Essex  County. 

Suit  for  injuries  by  Mary  Healey  and  John  Healey  against  P.  Bal- 
lantine  &  Sons.  From  judgment  in  favor  of  plaintiffs,  defendant 
brings  error.     Judgment  affirmed. 

Argued  February  Term,  1901,  before  Depue,  Ch.  J.,  and  Dixon, 
Collins  and  Hendrickson,  JJ. 

wagons  of  the  defendant,  and  was  been  described,  while  the  wagoo  was 
about  to  pass  the  third,  when  the  horse  being  loaded,  with  his  driver,  and  pos- 
attached  to  it,  to  quote  his  language,  sibly  another  person,  on  the  sidewalk 
"  suddenly,  without  any  warning  at  or  between  the  sidewalk  and  the  build- 
all,  swerved  around,  knocking  me  on  ing.  The  defendants'  witnesses  denied 
the  right  side,  and  lifting  me  from  my  that  the  horse  moved  until  he  was 
wheel,  and  threw  me  so  I  landed  on  the  struck  by  the  plaintiff  with  his  wheel, 
asphalt  pavement  on  my  left  shoulder  and  assert  the  theory  that  plaintiff  had 
and  head,  with  my  heels  in  the  air."  fallen  from  his  wheel  and  frightened 
The  testimony  of  the  plaintiff  is  cor*  the  horse,  which  moved  from  the  fright, 
roborated  in  part  by  the  witness  Wil-  and  was  stopped  immediately  by  the 
Ham  Jacobus,  who  says  that  one  of  the  driver.  It  is  conceded  that  there  was 
horses  attached  to  defendants'  wagon,  no  one  in  the  wagon;  that  the  horse 
just  as  plaintiff  got  there,  turned  and  was  not  tied,  and  that  he  was  not  at- 
hit  him.  This  witness  also  says  that  tended,  except  that  the  driver  and  an- 
the  plaintiff  was  right  alongside  of  the  other  person,  who  were  loading  the 
wagon,  and  the  horse  turned  out  and  wagon,  were  on  the  sidewalk,  or  pass- 
hit  him,  just  as  he  was  in  front  of  the  ing  from  the  building  to  the  wagon  at 
wagon,  and  he  also  says  that  he  was  the  curb.  There  was  proof  on  the  part 
about  two  feet  to  the  left  of  the  plain-  of  the  defendant  that  the  horse  was  a 
tiff,  and  about  three  or  four  feet  behind  gentle  one,  and  in  fact  a  very  quiet  and 
him,  and  that  after  the  plaintiff  was  docile  horse,  and  one  that  had  never 
thrown  he  went  a  little  way  and  jumped  run  away,  and  never  had  caused  any 
off;  that  they  were  riding  at  an  ordinary  trouble;  that  he  was  not  afraid  of  loco- 
gait,  not  slow  nor  fast.  William  motives  or  trolleys;  and  one  witness 
Elston,  another  witness,  states  that  the  testified  that  he  had  left  the  horse  as 
horse  stepped  out,  and  his  head  and  many  as  a  couple  of  thousand  times, 
shoulders  struck  the  plaintiff,  and  while  he  delivered  goods,  without  being 
threw  him,  but  that  he  is  not  aware  tied  or  attended,  and  that  he  had  never 
that  the  wagon  moved,  and  that  the  moved.  All  the  witnesses  who  had 
horse  stepped  back  again  in  his  place  driven  the  horse,  who  were  acquainted 
after  hitting  the  plaintiff.  This  wit-  with  him  and  his  disposition,  agreed  in 
ness  states  that  a  crowd  of  people  were  that  respect.  When  the  plaintiff  rested, 
going  both  ways  on  wheels  and  in  car-  defendants'  counsel  moved  for  a  non- 
riages  at  the  lime  of  the  accident.  An-  suit,  on  the  ground  that  the  evidence 
other  witness  says  that  the  horse's  head  did  not  disclose  any  negligent  acton 
was  nearest  the  plaintiff,  and  must  the  part  of  the  defendant  or  its  em- 
have  been  what  struck  him,  as  when  ployees,  which  motion  was  then 
he  came  out  his  head  was  the  only  part  refused,  and  subsequently,  with  the 
that  was  near  the  plaintiff.  There  was  consent  of  the  court,  counsel  renewed 
proof  from  all  these  witnesses,  or  at  his  motion  upon  the  additional  ground, 
least  from  some  of  them,  that  the  horse  which  he  stated  as  follows:  "  That  the 
was  not  tied,  but  was  standing  as  has  plaintiff,  by  riding  along  so  close  to 
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C.  Lincoln  Dewitt  and  Grant  C.  Fox,  for  plaintiff  m  error. 

Benjamin  M.  Weinberg  and  Samuel  Kalisch,  for  defendants  in 
■error. 

Depue,  Ch.  J.  —  This  was  a  suit  by  husband  and  wife  to  recover 
damages  for  an  injury  done  to  the  wife.  Mary  Healey,  the  wife,  on 
October  14, 1898,  was  walking  along  the  sidewalk  on  Christie  street, 

this  horse,  which  he  himself  says  was  Fourth  Dept.%Julyt  igoij,  judgment  for 
unattended,  was  guilty  of  contributory  defendants  was  reversed,  the  opinion 
negligence  which  would  bar  a  recov-  by  Rumsey,  J.,  stating  the  case  as  fol- 
ery."  The  court  overruled  this  mo-  lows:  "  The  action  is  brought  to  re- 
tion  on  both  grounds.  If  the  second  cover  damages  which  the  plain  tin* 
point  is  a  good  ground  to  defeat  a  re-  suffered  by  the  kick  of  a  horse  belong- 
covery,  it  was  not  a  good  ground  for  ing  to  the  defendants,  which  he  was 
a  nonsuit,  because  whether  the  plaintiff  engaged  in  driving  for  them.  The 
did  ride  so  close  as  to  be  guilty  of  con-  serious  question  litigated  was  whether 
tributory  negligence  was  a  question  for  the  horse  was  vicious,  and  whether  the 
the  jury.  As  to  the  first  ground,  our  defendants  knew  it.  There  was  con- 
conclusion  on  the  other  assignments  side rable  testimony  on  each  side.  The 
makes  it  unnecessary  to  express  an  defendants  had  a  verdict.  After  the 
opinion."  *  *  *  The  syllabus  by  horse  had  kicked  the  plaintiff,he  was 
the  court  states  the  points  decided  as  sold  by  the  defendants  to  one  Myers, 
follows:  who,  having  been  sworn  as  a  witness, 

"  It  is  not  perse  negligence  to  leave  testified   that  he  had  owned  him  for 

a  horse  untied  upon  a  public  street,  some   months.      He   was  then   asked 

while    the  driver  is  on  the  sidewalk  what  kind  of  disposition  the  horse  had, 

loading  or  unloading  his  wagon.  which  was  objected  to  as  incompetent, 

"  A  refusal  to  charge  a  request,  in  itrelevant,  immaterial,  and  as  calling 

such  a  case,  that  '  it  is  not  negligence  for  a  description  of  the  horse  long  after 

for  the  driver  of  a  quiet,  genlle  horse  the  accident.     The  evidence  was  re- 

to  leave  him  untied,  and  otherwise  un-  ceived  over  the  objection  thus  taken 

attended,  on  the  side  of  a  public  high-  by  the  plaintiff,  and  the  witness  an- 

way,  while  the  driver  is  upon  the  side-  sweredthathewasagood-dispositioned 

walk  loading  goods  in  the  wagon,1  is  horse,  in  his  judgment,  and  that  he 

error.  never  saw  him  kick  at  anything  unless 

"  One  of  the  essential  grounds  of  de-  he  was  playing  around.     This  evidence 

fense,  which  a  defendant  has  the  right  was  clearly  incompetent.     Buckley  v. 

to  have  stated  to  the  jury,  is  that  the  Leonard,  4   Denio,   500,   1  Am.   Neg. 

horse  was,  and  was  known  to  be,  a  kind  Cas.  235;    Kissam  v.  Jones,  56  Hun, 

and  gentle  one.  432,   10  N.  Y.  Supp  94.     We  are  not 

••  Where  the  proof  is  undisputed  that  able  to  say  that  the  evidence  did  no 

-the  horse  was  a  kind  and  gentle  one,  harm,  because  it  was  addressed  to  the 

and  no  reference  is  made  to  that  fact  in  precise  question  at  issue,  and  which 

the  charge  of  the  court,  notwithstand-  was  strongly  contested  upon  the  trial. 

ing  a  request  to  that  effect,  it  is  error  For  this  error  the  judgment  and  order 

which  will  lead  to  a  reversal."  shouid  be  reversed,  with  costs  to  the 

Employee    injured  by    kick    of  horse  appellant  to  abide  the  result  of  the  ac- 

which  he  was  driving  —  Viciousness  of  tion.     All  concur,  except  Williams,  J., 

animal —  Evidence.  —  In  Woodward  v.  who  dissents." 
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a  public  street  in  the  city  of  Newark.  While  she  was  in  the  lawful 
use  of  the  street,  the  horse  of  the  defendant  was  being  led  along  the 
sidewalk  by  a  halter,  by  a  servant  of  the  defendant.  The  horse  had 
no  other  harness.  The  plaintiff  testified  that  she  came  from  Ferry 
street  into  Christie  street,  and  walked  along  the  sidewalk  on  Christie 
street;  that  on  the  outer  edge  of  the  sidewalk,  and  running  parallel 
with  Christie  street,  is  a  wooden  railing,  separating  the  sidewalk 
from  the  street;  that  while  she  was  walking  along  the  sidewalk  she 
saw  a  man  leading  a  horse  by  a  halter  coming  towards  her  on  the 
sidewalk ;  that,  as  the  man  and  horse  approached  her,  she  attempted 
to  get  out  of  the  way  of  the  horse,  by  going  a  little  further  out 
towards  the  railing,  when  the  horse  kicked  her.  For  the  personal 
injuries  she  sustained  this  suit  was  brought,  and  resulted  in  a  ver- 
dict in  favor  of  the  plaintiffs  for  personal  injuries  to  the  wife  and 
for  the  damages  sustained  by  the  husband.  There  is  no  controversy 
as  to  the  manner  in  which  the  accident  happened. 

The  plaintiffs  neither  alleged  in  the  declaration  nor  proved  at  the 
trial  any  mischievous  propensity  on  the  part  of  the  defendant's 
horse.  The  contention  on  the  part  of  the  defense  was  that,  in 
order  to  allow  the  plaintiffs  to  recover  damages  for  the  personal 
injuries,  a  vicious  or  mischievous  propensity  on  the  part  of  the 
animal  must  be  shown,  and  the  scienter  established.  This  question 
was  raised  first  on  motion  to  nonsuit,  which  was  denied,  and  excep- 
tion taken.  The  learned  judge  in  his  charge  to  the  jury  dealt  with 
this  subject  as  follows:  "It  is  said  by  the  defendant  that  the  plain- 
tiffs ought  to  prove  to  you  that  the  defendant  knew  that  the  horse 
had  this  vicious  propensity  —  in  common  language,  that  the  defend- 
ant knew  that  the  horse  was  a  kicker.  I  charge  you  that  that  is 
not  the  law,  and  that  it  is  not  necessary,  in  order  for  the  plaintiffs 
to  recover,  for  them  to  show  that  the  defendant  corporation  knew 
of  this  bad  propensity,  if  it  was  a  bad  propensity,  of  the  horse. 
You  have  the  right  to  consider,  as  a  matter  of  common  observation, 
that  horses  will  kick,  and  that  even  a  kind  and  gentle  horse  will  on 
occasion  kick.  Now,  having  that  in  view,  and  remembering  the 
situation  of  Christie  street  as  far  as  you  have  it  from  the  evidence, 
did  the  stableman  act  negligently  and  carelessly  in  leading  the  horse 
along  the  sidewalk  so  near  to  the  plaintiff  Mary  Healey,  that  the 
horse  could  reach  her  with  his  hoofs  ? "  To  this  instruction  excep- 
tion was  also  taken,  and  errors  have  been  assigned  accordingly. 

To  sustain  the  contention  of  the  defendant's  counsel,  reliance  is 
placed  on  Cox  v.  Burbridge,  13  C.  B.  (N.  S.)  430.  In  that  case  it 
appeared  that  the  defendant's  horse,  being  on  a  highway  unat- 
tended, kicked  the  plaintiff,  a  child,  who  was  playing  there.     There 
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no  evidence  to  show  how  the  horse  came  on  the  spot,  or  what 
induced  him  to  kick  the  child,  or  that  he  was  accustomed  to  kick. 
It  was  held  that  there  was  no  evidence  from  which  a  jury  would  be 
justified  in  inferring  that  the  defendant  had  been  guilty  of  action* 
able  negligence.     The  familiar  doctrine  of  the  common  law  is  that 
the  owner  of  a  domestic  animal  is  not  responsible  for  injury  done 
by  it,  unless  he  has  knowledge  of  the  propensity  or  vice  which 
induces  the  animal  to  do  the  injury.     The  court,  in  disposing  of  the 
case,  dwelt  mainly  on  the  fact  that  there  was  no  evidence  of  an 
actionable  wrong  on  the  part  of  the  owner  of  the  animal.     Erie, 
Ch.  J.,  said:     "  To  entitle  the  plaintiff  to  maintain  the  action,  it  is 
necessary  to  show  a   breach   of   some  legal  duty  due  from  the 
defendant  to  the  plaintiff,  and  it  is  enough  to  say  that  there  is  no 
evidence  to  support  the  affirmative  of  the  issue  that  there  was  negli- 
gence on  the  part  of  the  defendant  for  which  an  action  would  lie  by 
the  plaintiff.     The  simple  fact  found  is  that  the  horse  was  on  the 
highway.     He  may  have  been  there  without  any  negligence  of  the 
owner.     He  may  have  been  put  there  by  a  stranger,  or  might  have 
escaped  from  some  inclosed  place  without  the  owner's  knowledge. 
To  entitle  the  plaintiff  to  recover,  there  must  be  some  affirmative 
proof  of  negligence  in  the  defendant  in  respect  of  a  duty  owing  to 
the  plaintiff."     In  a  later  case  (Lee  v.  Reilly,  18  C.  B.  [N.  S.]  721), 
through  a  defect  of  fences,  which  it  was  the  duty  of  the  defendant 
to  repair,  his  mare  strayed  in  the  night-time  from  his  close  into  an 
adjoining  field,  and  so  into  the  field  of  the  plaintiff,  in  which  was  a 
horse.     From  some  unexplained  cause  the  animals  quarreled,  and 
the  result  was  that  the  plaintiff's  horse  received  a  kick  from  the 
defendant's  mare  which  broke  his  leg,  and  he  was  necessarily  killed. 
It  was  held  that  the  defendant  was  responsible  for  his  mare's 
trespass,  and  that  the  damage  was  not  too  remote.     In  that  case 
there  was  no  proof  of  a  vicious  propensity  on  the  part  of  the  horse, 
nor  that  the  defendant's  animal  was  vicious,  and  that  the  defendant 
knew  it,  but  the  liability  of  the  defendant  was  put  upon  the  ground 
that  the  animal  was  trespassing  on  the  plaintiff's  close,  and  that  the 
foundation  of  the  cause  was  negligence  on  the  part  of  the  defendant 
in  neglecting  properly  to  keep  up  his  fences,  by  means  of  which  his 
mare  strayed  from  his  close  and  injured  the  horse.     Erie,  Ch.  J., 
sat  in  both  of  these  cases,  and  took  part  in  the  decision  of  each. 
In  Ellis  v.  Loftus  Iron  Co.,  L.  R.  10  C.  P.  10,  the  defendant's  horse 
injured  the  plaintiff's  mare  by  biting  and  kicking  her  through  the 
fence  separating  the  plaintiff's  land  from  the  defendant's.     It  was 
held  that  the  defendant  was  liable   in  damages,   apart  from   any 
question  of  negligence  on  its  part.     The  ground  of  that  decision  is 
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clearly  stated  in  the  opinion  of  Keating,  J.,  to  be  this:  "The 
horse  ,  it  is  found,  kicked  and  bit  the  mare  through  the  fence.  I 
take  it  that  the  meaning  of  that  must  be  that  the  horse's  mouth  and 
feet  protruded  through  the  fence  over  the  plaintiff's  land,  and  that 
would,  in  my  opinion,  amount  in  law  to  a  trespass."  In  Hammack 
v.  White,  ii  C.  B.  (N.  S.)  588,  the  defendant  was  riding  a  horse  which 
he  had  recently  bought,  and  took  him  out  to  try  him.  From  some 
unexplained  cause,  the  horse  became  restive,  and,  notwithstanding 
the  defendant's  well-directed  efforts  to  control  him,  ran  upon  the 
pavement  and  killed  a  man.  It  was  held  that  these  facts  disclosed 
no  evidence  of  negligence  which  the  judge  was  warranted  in  sub- 
mitting to  the  jury.  But  the  court  expressly  rested  that  result  on 
the  fact  that  the  defendant  had  used  his  utmost  efforts  to  prevent 
the  animal  from  getting  on  the  pavement.  Williams,  J.,  in  deliver- 
ing judgment,  said:  "  It  is  said  that  prima  facie  the  defendant  was 
guilty  of  negligence  because  he  was  wrongfully  on  the  foot  pave- 
ment; but  the  fact  of  his  being  on  the  foot  pavement  is  nothing, 
unless  he  was  there  voluntarily;  and,  to  say  the  least,  it  is  quite 
as  consistent  with  the  facts  proved  that  he  was  there  involuntarily 
as  that  he  was  there  by  his  own  mismanagement."  Willes,  J.,  said: 
"The  circumstance  which  very  much  weighed  with  me  was  that 
there  was  a  man  riding  on  the  foot  pavement,  and  therefore  prima 
facie  in  the  wrong.  But  then  it  must  be  remembered  that  the  witness 
who  proved  that  fact  proved  that  he  was  there  against  his  will,  that 
the  horse  showed  some  symptoms  of  running  away,  and  that  the 
defendant  was  doing  his  best  to  hold  him  in,  and  in  fact  doing  all 
he  reasonably  could  to  prevent  the  accident.  He  was  there  by  the 
will  of  a  horse  which  was  running  away  with  htm,  and  resisting  his 
efforts  to  restrain  him."  Keating,  J.,  said:  "  If  the  evidence  had 
shown  that  this  horse  was  a  quiet  and  manageable  horse,  and 
that  the  deceased,  at  the  time  he  met  with  the  injury  which 
resulted  in  his  death,  was  walking  on  the  foot  pavement,  I  must 
own  I  should  have  thought  that  there  was  prima  facie  enough 
to  call  upon  the  defendant  to  show  that  he  had  used  due  care 
and  skill,  because  then  it  would  have  been  more  consistent 
to  assume  that  the  accident  arose  from  his  want  of  care  and  skill. 
But  here  the  evidence  gets  rid  of  that  difficulty."  Mr.  Bevin,  com- 
menting on  these  cases,  used  this  language:  "  Although  when  a 
horse  is  in  a  place  where  it  has  a  right  to  be,  any  disposition  to 
kick  that  it  may  suddenly  manifest  does  not  import  a  liability  on  its 
owner,  when  the  horse  is  where  it  should  not  be,  and  kicks,  the 
kicking  is  not  so  far  remote  from  what  is  to  be  expected  from  the 
natural  disposition  of  horses  that  the  injury  cannot  be  said  to  follow 
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in  the  natural  and  obvious  sequence  from  the  original  wrongful 
act  which  allowed  the  horse  to  get  where  an  opportunity  of  doing 
injury  is  given."  i  Bevin,  Neg.,  p.  97.  The  same  principle 
is  laid  down  in  the  American  and  English  Encyclopedia  of  Law 
in  these  words:  "If  domestic  animals  are  rightfully  in  the  place 
where  they  do  the  injury  complained  of,  the  owner  will  not  be 
liable,  unless  he  had  knowledge  of  the  vicious  propensity  of 
such  animals,  and,  in  an  action  for  such  injuries,  knowledge  on  the 
part  of  the  owner  must  be  alleged  and  proved.'/  2  Am.  &  Eng. 
Enc.  Law,  364.  In  Dickson  v.  McCoy,  39  N.  Y.  400,  1  Am.  Neg. 
Cas.  321,  which  was  an  action  for  an  injury  to  the  plaintiff  by  the 
horse  of  the  defendant,  the  plaintiff,  a  child  of  ten  years,  was  pass- 
ing the  stable  of  the  defendant,  upon  the  sidewalk  of  a  populous 
street  in  the  city  of  Troy,  when  the  defendant's  horse  came  out  of 
the  stable,  going  loose  and  unattended,  and  in  passing  kicked  the 
plaintiff  in  the  face.  The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  proof  that  the  horse  was  vicious,  which 
was  refused.  He  also  requested  the  court  to  charge  that  there 
was  no  proof  that  the  horse  was  possessed  of  any  vicious  pro- 
pensity or  mischievous  habit  which  required  the  defendant  to 
exercise  special  care  over  him,  which  the  court  declined  to  charge. 
The  court  did  charge  that  "it  was  for  the  jury  to  find  under 
the  evidence  whether  the  defendant  was  or  was  not  guilty  of 
negligence  in  permitting  the  animal,  which  did  the  injury  com- 
plained of,  to  run  at  large,  as  detailed  by  the  witnesses  on  the  part 
-of  the  plaintiff.'*  The  plaintiff  had  a  verdict  and  judgment,  which 
were  sustained  in  the  Court  of  Appeals.  The  opinion  of  the  court 
in  that  case  was  delivered  by  Dwight,  J.  In  the  course  of  his 
opinion  he  uses  this  language:  "  I  agree  with  the  counsel  for  the 
defendant  that  there  is  no  proof  in  the  case  to  sustain  the  allegation 
in  the  complaint  that  this  horse  was  vicious  and  accustomed  to 
attack  and  injure  mankind.  The  fact  that  a  horse  is  young  and 
playful,  that  he  kicks  in  the  air,  and  runs  and  gambols  when  loose 
in  the  streets,  is  no  pronf  of  a  malicious  or  vicious  disposition.  But 
I  regard  the  allegation  as  unnecessary,  and  the  absence  of  proof  on 
the  point  as  not  affecting  the  right  to  recover.  The  finding  of  the 
jury,  under  the  charge  of  the  court,  was  clearly  to  the  effect  that 
the  defendant  was  guilty  of  negligence  in  suffering  his  horse  to  go 
at  large  upon  the  sidewalk,  as  shown  in  the  case.  And  there  was  a 
sufficient  allegation  to  that  effect  in  the  complaint.  It  is  not  neces- 
sary that  a  horse  should  be  vicious  to  make  the  owner  responsible 
for  injury  done  by  him  through  the  owner's  negligence.  The  vice 
of  the  animal  is  an  essential  fact  only  when,  but  for  it,  the  conduct 
Vol.  X  — 11 
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of  the  owner  would  be  free  from  fault.  If  the  most  gentle  horse  be 
driven  so  negligently  as  to  do  injury  to  persons  or  property,  the 
owner  or  driver  will  be  responsible.  Certainly  not  less  so  if  the 
horse  be  negligently  turned  loose  in  the  street  without  restraint  or 
control.  The  motion  for  a  nonsuit  was  properly  denied.  The  only 
question  in  the  case  was  that  propounded  by  the  court  to  the  jury, 
•  Was  the  defendant  guilty  of  negligence  in  permitting  the  horse  to 
go  at  large  in  the  street? '  "  The  fact  that  a  horse  was  in  the  street 
unattended  shows  negligence,  and  the  burden  is  on  the  person  in 
charge  of  the  horse  to  show  that  he  used  all  proper  means  to  prevent 
it  from  escaping,  and  that  he  was  without  fault.  Doherty  v.  Sweet* 
ser,  82  Hun,  556,  1  Am.  Neg.  Cas.  333.  If  the  owner  of  a  horse 
suffers  it  to  go  at  large  in  the  streets  of  a  populous  city,  he  is 
answerable  for  a  personal  injury  done  by  it  to  an  individual,  without 
proof  that  the  owner  knew  that  the  horse  was  vicious.  Goodman 
v.  Gay,  15  Pa.  St.  188,  1  Am.  Neg.  Cas  341.  See,  also,  Fallon  v. 
O'Brien,  12  R.  I.  518,  1  Am.  Neg.  Cas.  344,  34  Am.  Rep.  713.  In 
Barnes  v.  Chapin,  4  Allen,  444,  1  Am.  Neg.  Cas.  310,  81  Am.  Dec. 
710,  which  was  an  action  of  tort  for  the  value  of  a  colt  kicked  and 
killed  by  the  defendant's  mare,  it  appeared  that  the  plaintiff  was 
leading  his  mare  in  the  highway  by  a  bridle,  and  her  sucking  colt, 
three  weeks  old,  was  near  her,  unfastened,  and  the  defendant's 
mare,  which  had  been  turned  loose  in  the  highway,  ran  up  and 
chased  the  colt,  and  kicked  and  killed  it.  There  was  no  evidence 
that  the  defendant's  mare  was  vicious,  and  there  was  a  verdict  for 
the  plaintiff,  and  that  verdict  was  sustained  by  the  court.  Chapman, 
Ch.  J.,  stated  the  general  doctrine  of  the  common  law,  as  to  injuries 
done  by  domestic  animals,  that  the  owner  is  not  liable,  unless  he 
has  been  in  some  fault;  but  the  fault  of  the  defendant  which  gave 
rise  to  this  recovery  was  held  to  be  in  permitting  his  mare  to  go  at 
large  upon  the  highway  without  a  keeper.  In  Baldwin  v.  Ensign, 
49  Conn.  113,  1  Am.  Neg.  Cas.  270,  44  Am.  Rep.  205,  which  was  an 
action  of  trespass  on  the  case  for  an  injury  from  a'  colt  belonging 
to  the  defendant,  the  facts  were  these:  The  defendant  let  loose  a 
mare  and  colt  belonging  to  him  on  the  public  highway,  not  keeping 
any  watch  or  guard  over  them.  The  plaintiff,  a  child  about  three 
years  of  age  was  near  his  father's  house,  and  was  injured  by  a  kick 
from  the  colt.  It  was  not  found  in  the  case  that  the  colt  was. 
vicious,  or,  if  so,  that  such  viciousness  was  known  to  the  defendant. 
Judgment  for  the  plaintiff  was  sustained,  the  court  saying:  "It 
remains  to  inquire  whether  the  fact  that  the  accident  happened  in 
the  limits  of  the  highway  would  change  the  result.  Why  should  it  ? 
The  plaintiff  had  a  lawful  right  to  be  there,  as  much  so  as  to  be  on 
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his  own  land,  and  the  colt  was  unlawfully  there.  It  is  true  he  was 
not  trespassing  on  a  private  inclosure,  but  he  was  at  large  on  a 
public  highway,  contrary  to  law,  and  as  such  was  a  nuisance.  *  *  * 
The  ground  of  liability  for  injuries  of  this  kind  is  negligence,  and 
ordinarily  where  there  is  no  negligence  there  is  no  liability.  *  *  * 
If  the  animal  is  not  accustomed  to  do  mischief,  and  is  where  he 
rightfully  belongs,  and  does  an  injury,  there  is  no  negligence  and 
no  liability.  But  if  he  allows  him  to  trespass  on  others,  or  if  he 
knowingly  suffers  him  to  be  where  he  has  no  lawful  right  to  be,  that 
is  negligence,  and,  if  the  natural  and  probable  consequence  is  injury 
to  others,  he  is  liable.  In  this  case  the  plaintiff  was  injured  with- 
out fault  or  negligence  on  his  part.  The  injury  was  the  result  indi- 
rectly, but  not  too  remotely,  of  the  defendant's  negligence.  If  the 
defendant  was  not  liable  it  is  an  anomalous  case.9'  Cox  v.  Bur- 
bridge,  supra,  was  commented  upon  by  the  court  in  its  opinion,  and 
distinguished  from  the  case  in  hand,  on  the  ground  that  in  the  latter 
case  it  appeared  that  the  mare  and  colt  were  on  the  highway  through 
the  fault  of  the  defendant.  In  an  action  to  recover  for  personal 
injuries  received  by  the  plaintiff,  a  boy  four  or  five  years  old,  from 
the  kick  of  the  defendant's  horse,  it  was  held  that  the  fact  that  the 
horse  was  unattended  and  unharnessed  in  the  street  was  evidence 
of  negligence,  which  would  make  the  owner  responsible  in  damages. 
Marsland  v.  Murray,  148  Mass.  91,  1  Am.  Neg.  Cas.  310,  18  N.  E. 
Rep.  680,  12  Am.  St.  Rep.  520.  Mr.  Wood,  commenting  on  the  case 
of  Cox  v.  Burbridge,  says:  "The  doctrine  of  this  case  does  not 
commend  itself  to  the  courts  or  profession,  as  being  consistent  with 
reason  or  sound  policy.  The  horse  was  unlawfully  in  the  highway. 
The  child  was  lawfully  there,  and  there  seems  to  be  no  good  reason 
why  the  owner  or  keeper  of  the  horse  should  not  be  responsible  for 
the  injuries  inflicted  upon  the  child  while  the  horse  was  so  unlaw- 
fully at  large."  Wood,  Nuis.,  p.  190.  Judge  Redfield,  in  discuss- 
ing the  case  of  Cox  v.  Burbridge,  says  that  that  case  "  has  created 
some  discussion  in  England,  and  provoked  some  unfriendly  criti- 
cisms, as  it  seems  to  us  not  altogether  without  reason.  It  seems 
almost  incomprehensible  that  any  one  should  require  proof  that 
the  owner  of  a  horse  was  made  aware  of  its  propensity  to  do 
damage  when  running  at  large  in  the  highway.  If  the  horse 
was  wrongfully  in  the  highway,  and  did  damage  in  consequence 
to  any  person  or  thing  rightfully  there,  the  owner  or  keeper 
should  be  responsible,  as  it  seems  to  us."  4  Am.  Law  Reg. 
(N.  S.)  pp.  140,  141.  It  may  safely  be  asserted  that  the  deci- 
sion of  that  case  was  contrary  to  the  great  weight  of  authority 
in  this  country,  and  it  seems  to  us  not  sustained  on  principle  or  by 
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preceding  authority  in  England.  The  case  of  Cox  p.  Burbridge  is 
so  clearly  distinguishable  from  this  case  that,  if  recognized  as 
authority,  it  would  be  inapplicable  in  this  instance.  In  that  case  it 
was  assumed  by  the  court,  and  made  the  groundwork  of  decision, 
that  there  was  no  evidence  of  an  actionable  wrong  on  the  part  of  the 
owner  of  the  animal;  that  it  may  have  been  in  the  street  without 
any  negligence  of  the  owner,  or  might  have  been  put  there  by  a 
stranger,  or  might  have  escaped  from  some  inclosed  place  without 
the  owner's  knowledge.  In  the  present  case  the  defendant's  horse 
was  in  charge  of  a  servant,  for  whose  acts  and  negligence  the 
defendant  is  responsible.  The  trial  court  charged  the  jury  that  the 
defendant  "  would  have  a  right  to  cross  that  sidewalk  with  its 
horses,  going  in  and  out  of  the  stable,  to  and  from  the  public  street. 
But  it  is  undisputed  in  this  case  that  the  horse  was  not  crossing  the 
sidewalk,  being  led  from  the  roadway  into  the  stable,  but  was  being 
led  along  the  sidewalk;  and  it  is  uncontradicted  that  at  the  time 
this  occurrence  happened  the  horse  was  about  halfway  between  the 
opening,  leading  from  the  street  to  the  stable,  and  the  corner  of 
Ferry  and  Christie  streets."  The  court  also  instructed  the  jury 
that  the  plaintiffs  could  only  recover  by  establishing  by  a  preponder- 
ance of  the  testimony  that  the  servant  of  the  defendant  was  in  some 
way  careless  and  negligent  at  the  time. 

Riding  or  leading  a  horse  along  the  sidewalk  is  a  nuisance.  For 
such  an  unlawful  use  of  the  sidewalk  an  indictment  would  lie.  It 
was  assumed  by  the  English  judges  in  their  opinions  in  Hammack 
v.  White,  supra ,  that  riding  and  driving  on  the  sidewalk  as  a  volun- 
tary act  was  unlawful,  and  that  the  defendant  would  be  liable  in 
damages  for  killing  a  man  lawfully  using  the  sidewalk,  unless  he 
showed  that  he  was  carried  on  the  sidewalk  by  his  horse,  which  was 
restive  and  uncontrollable.  The  cases  from  the  courts  of  our  sister 
States  that  have  been  cited  are  also  to  the  same  effect.  The  situ- 
ation, too,  at  the  time  this  injury  was  inflicted,  is  of  consequence  in 
this  case.  The  sidewalk  along  which  the  defendant's  servant  was 
leading  the  horse  was  fenced  off  by  a  wooden  railing  along  the  curb, 
separating  the  sidewalk  from  the  street,  and  the  plaintiff  was 
endeavoring  to  get  out  of  the  way  of  the  horse  by  going  a  little 
further  out  towards  the  railing  when  the  horse  kicked  her.  There 
was  no  testimony  offered  on  the  part  of  the  defense,  and  it  may 
fairly  be  assumed  from  the  testimony  of  the  plaintiff,  Mary  Healey, 
that  if  the  person  leading  the  horse  had  looked  he  might  have  seen 
the  perilous  position  in  which  she  was  placed  by  his  unlawful  use 
of  the  sidewalk.  We  think  the  instruction  of  the  trial  court  on  this 
subject  was  correct. 
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Another  exception  was  taken  to  the  admission  of  evidence.  It 
appeared  in  the  evidence  that  the  plaintiff,  a  married  woman,  was 
carrying  on  business  for  herself.  She  testified  that  she  sold  notions 
of  all  kinds  —  soaps,  brushes,  combs,  needles,  pins,  cotton,  lini- 
ments and  various  other  articles  —  by  peddling  them  from  house  to 
house,  and  that  she  earned  in  that  way  a  dollar  a  day;  that  she  had 
been  doing  that  business  for  three  or  four  years.  The  defendant's 
counsel  moved  to  strike  from  the  record  that  part  of  the  testimony 
of  the  witness  which  referred  to  the  loss  of  h#r  business,  and  the 
fact  that  she  was  compelled  to  give  it  up,  on  the  ground  that  that 
is  a  special  damage,  and  is  not  alleged  in  the  declaration.  The 
allegation  contained  in  the  declaration  is  that  "  by  reason  of  the 
premises  she,  the  said  Mary  Healey,  received  severe,  painful  and 
permanent  injuries  to  her  back,  hip  and  spine,  and  otherwise  severely 
and  permanently  bruising  and  injuring  her,  and  also  by  means  of 
the  premises  the  said  plaintiff,  Mary  Healey,  became  and  was  sick, 
sore,  lame  and  disordered,  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  from  thence  up  to  and  until  the  present 
time,  during  all  which  time  the  said  plaintiff,  Mary  Healey,  suffered 
and  underwent  great  pain,  and  was  hindered  and  prevented,  and 
in  the  future  will  be  hindered  and  prevented,  from  transacting  and 
attending  to  her  necessary  and  lawful  affairs  by  her  during  all  that 
time  to  be  performed  and  transacted,  to  wit/'  etc.  We  think  this 
allegation  in  the  declaration  is  sufficient  to  justify  the  admission 
of  evidence  with  respect  to  the  loss  of  her  business  and  the  fact 
that  she  was  compelled  to  give  it  up.  The  court  held  that  the 
special  damage  was  sufficiently  alleged  in  the  declaration,  and 
refused  an  order  to  strike  it  from  the  record.  To  this  ruling 
the  defendant  prayed  an  exception.  By  the  settled  law  of  this 
State,  a  married  woman  carrying  on  separate  business  is  entitled 
to  have  her  own  earnings.  Section  4  of  the  Married  Woman's 
Act  is  explicit  on  this  subject.  It  enacts  "that  the  wages  and 
earnings  of  any  married  woman,  acquired  or  gained  by  her  after 
the  passing  of  this  act,  in  any  employment,  occupation  or  trade  in 
which  she  is  employed,  and  which  she  carries  on  separately  from 
her  husband,  and  all  investments  of  such  wages,  earnings,  money 
or  property,  shall  be  her  sole  and  separate  property,  as  though  she 
were  a  single  woman."  Gen.  St.,  p.  2013.  A  personal  injury  which 
disqualifies  a  married  woman  from  carrying  on  the  business  in 
which  she  is  engaged,  manifestly  vests  in  her  the  right  to  recover 
damages  sustained  by  her  in  respect  to  her  separate  business.  The 
impairment  of  her  capacity  to  perform  labor  may  be  considered  as 
an  element  of  the  damages,  since  the  husband's  right  to  recover  for 
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loss  of  services  does  not  preclude  her  right  to  recover  for  the  loss 
of  her  capacity  to  earn  for  herself.  The  distinction  is  between  the 
effort  to  award  the  wife  damages  for  the  loss  of  service  to  her  hus- 
band in  his  household  in  the  discharge  of  her  domestic  duties  and 
the  loss  of  ability  to  make  earnings  outside  of  the  discharge  of 
household  duties  and  irrespective  of  the  husband,  especially  where 
the  married  woman  is  engaged  in  transacting  any  business  on  her 
own  account.  Railway  Co.  v.  Humble,  (Oct.  Term,  1900)  21  Sup. 
Ct.  Rep.  526;  Filer  y.  Railroad  Co,.  49  N.  Y.  47,  5  Am.  Neg.  Cas. 
151,  10  Am.  Rep.  327;  Brooks  v.  Schwerin,  54  N.  Y.  343;  Blae- 
chinska  v.  Howard  Mission,  130  N.  Y.  497,  29  N.  E.  Rep.  755.  The 
testimony  on  the  part  of  the  wife  with  respect  to  the  loss  of  her 
business,  and  the  fact  that  she  was  compelled  to  give  it  up,  was 
competent.  ' 

We  find  no  error  on  the  record,  and  the  judgment  should  be 
affirmed. 


CRAWFORD  v.  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

Supreme   Court,  New  York,   Trial  Term,    Westchester  County,  April 

Term,  ipoi. 


BRAKEMAN  INJURED  COUPLING  CARS  —  STATUTORY  REQUIRE- 
MENT AS  TO  AUTOMATIC  COUPLERS  AND  BRAKES  — ACT  OF 
CONGRESS  —  CONSTRUCTION  —  VIOLATION  OF  STATUTE  —  LIA- 
BILITY OF  RAILROAD  COMPANY.  —The  violation,  by  a  railroad  com- 
pany,  of  an  Act  of  Congress  en  tided,  "An  Act  to  promote  the  safety  of 
employees  and  travelers  upon  railroads  by  compelling  common  carriers 
engaged  in  interstate  commerce  to  equip  their  cars  with  automatic  couplers 
and  continuous  brakes/'  may  be  considered  by  a  jury  on  the  question  of 
whether  a  railroad  company  was  negligent,  so  far  as  its  duty  was  concerned, 
towards  a  brakeman  who  was  injured  while  coupling  cars  which  were  not 
equipped  as  required  by  statute  (1). 

1.  Act  of  congress  requiring  common  authority  by  the  terms  of  the  Act  to  ex- 
carriers  to  equip  their  cars  with  automatic  tend  the  period  in  which  to  comply 
couplers  and  continuous  brakes.  —  The  with  it,  which  power,  to  a  limited  ex- 
Federal  statute  upon  which  the  above  tent,  was  exercised  with  reference  to 
case  was  brought  was  passed  by  Con-  some  of  the  equipments  required  to 
gress  March  2d,  1893,  Chapter  196,  and  be  used. 

took  effect  by  the  provisions  of   the  This,  the  pioneer  construction  put 

statute  January  1st,  1898.  although  the  by  the  learned  trial  judge,  Mr.  Justice 

interstate  commerce  commission  had  Dickey  presiding,  upon  the  provisions 
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Action  by  Frank  Crawford  against  the  New  York  Central  and 
Hudson  River  Railroad  Company.     Tried  in  Westchester  County, 
New  York,  Mr.  Justice  Dickey  presiding.     Verdict  and  judgment  far 
flainiiff. 

Tyndall  and  Barton,  for  plaintiff. 

Chas.  C.  Paulding,  for  defendant. 

Dickey,  J.,  charged  the  jury  as  follows:  "Gentlemen:  The 
Congress  of  the  United  States  in  the  year  1893,  in  its  wisdom  passed 
a  law  dealing  with  the  railroads  of  the  United  States;  that  is,  such 
of  the  railroads  as  ran  from  one  State  into  another  that  dealt  in 
inter-State  commerce,  as  it  is  called,  by  which  is  meant  going  from 
one  State  to  the  other  in  the  course  of  the  business  of  the  railroad 
company.  This  act  is  entitled:  "  An  Act  to  promote  the  safety  of 
-employees  and   travelers   upon   railroads  by  compelling  common 

-of  this  Act,  is  of  exceptional  interest  to  drawing  snch  train  can  control  its  speed 

the  bench  and  bar,  and.  because  of  the  without  requiring  brake  men  to  use  the 

national  character  of  the  Act  construed,  common  hand  brake  for  that  purpose, 

has  a  wide  and  far-reaching  a p plica-  "  Section  2.  That   on  and  after  the 

tion.    Although  the  construction  is  in  firtt  day  of  January,  eighteen  hundred 

the  form  of  a  charge,  yet  the  lucid  and  and  ninety-eight,  it  shall  be  unlawful 

thorough  exposition  of  the  statute  by  for  any  such  common  carrier  to  haul 

the  learned  judge  is  of  much  interest,  or  permit  to  be  hauled  or  used  on  its 

especially  in  view  of  the  further  fact  line  any  car  used  in  moving  interstate 

that  the  defendant  fully  acquiesced  in  traffic     not     equipped    with    couplers 

the  soundness  of  its  judicial  construe-  coupling  automatically  by  impact,  and 

don  by  failure  to  challenge  its  correct*  which  can  be  uncoupled  without  the 

■ness  on  appeal,  and  the  payment  by  it  necessity  of  men   going  between  the 

in  full  of  a  large  judgment,  based  upon  ends  of  the  cars, 

the    verdict    rendered    in    accordance  "  Section  3.    *    *    * 

therewith.  •'  Section  4.  That  from  and  after  the 

Following,  we   herewith  quote  the  first  day  of  July,  eighteen  hundred  and 

-statute  in  question :  ninety-five,  until  otherwise  ordered  by 

"  Section  1.  That  from  and  after  the  the  Interstate  Commerce  Commission, 

first  day  of  January,  eighteen  hundred  it  shall  be  unlawful  for  any  railroad 

and  ninety-eight,  it  shall  be  unlawful  company  to  use  any  car  in  interstate 

for  any  common  carrier  engaged  in  the  commerce  that  is  not  provided  with 

interstate  commerce  by  railroad  to  use  secure  grab  irons  or  handholds  in  the 

on  its  line  any  locomotive  engine  in  ends  and  sides  of  each  car  for  greater 

•moving  interstate  traffic  not  equipped  security  to  men  in  coupling  and  un- 

with  a  power  driving-wheel  brake  and  coupling  cars. 

appliances  for  operating  the  train-brake  "  Section  5.  That  within  ninety  days 

system,  or  to  run  any  train  in  such  from  the  passage  of  this  Act  the  Am eri* 

traffic  after  said  date  that  has  not  a  can  Railway  Association  is  authorized 

sufficient    number  of    cars    in    it    so  hereby  to  designate  to  the  Interstate 

equipped  with  power  or  train  brakes  Commerce  Commission   the  standard 

that  the  engineer  on  the  locomotive  height  of  drawbars  for  freight  cars. 
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carriers  engaged  in  inter- State  commerce  to  equip  their  cars  with, 
automatic  couplers  and  continuous  brakes;"  and  section  2  of  that 
law,  which,  by  the  way,  did  not  go  into  effect  until  some  five  years 
after  its  passage,  giving  that  period  of  time  to  enable  the  companies 
to  change  from  the  old  system  to  the  new,  provides:  "  That  on 
and  after  the  1st  day  of  January,  1898,  it  shall  not  be  lawful  for  any 
such  common  carrier,  to  wit:  a  common  carrier  engaged  in  inter- 
State  commerce,  by  a  railroad,  to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car  used  in  moving  inter-State  traffic  not 
equipped  with  couplers,  coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men  going  between  the 
ends  of  the  car."  So  you  will  see  that  this  provision  of  the  law  is 
double  in  its  requirements,  in  that  the  coupling  must  be  worked 
automatically  by  impact,  and  without  the  necessity  of  men  going 
between  the  ends  of  the  cars. 

Now  the  plaintiff  claims  that  the  defendant  railroad  company  did 
not  comply  with  this  United  States  statute  at  a  time  after  it  went 

measured  perpendicular  from  the  level        "  Section  6.  That  any  each  common 

of  the  tops  of  the  rails  to  the  centers* of  carrier  using  any  locomotive  engine, 

the  drawbars,  for  each  of  the  several  running  any  train,  or  hauling  or  per- 

gauges  of  railroads  in  use  in  the  United  mitting  to  be  hauled  or  used  on  its  line 

States,  and  shall  fix  a  maximum  varia-  any  car  in  violation  of  any  of  the  pro- 

tion  from  such  standard  height  to  be  visions  of  this  act,  shall  be  liable  to  a 

allowed  between  the  drawbars  of  empty  penalty  of  one  hundred  dollars  for  each 

and  loaded  cars.  and  every  such  violation.    *    *    * 

"Upon  their  determination  being  "Provided,  That  nothing  in  this  act 
certified  to  the  Interstate  Commerce  contained  shall  apply  to  trains  com- 
Commission,  said  commission  shall  at  posed  of  four-wheel  cars  or  to  loco- 
once  give  notice  of  the  standard  fixed  motives  used  in  hauling  such  trains, 
upon  to  all  common  carriers,  owners,  "  Section  7.  That  the  Interstate  Com- 
or  lessees  engaged  in  interstate  com-  merce  Commission  may  from  time  to 
merce  in  the  United  States  by  such  time,  upon  full  hearing  and  for  good 
means  as  the  commission  may  deem  cause,  extend  the  period  within  which 
proper.  any  common  carrier  shall  comply  with 

"  But  should  said  association  fail  to  the  provisions  of  this  acL 
determine  a  standard  as  above  pro-        "  Section  8.  That  any  employee  of 

vided,  it  shall  be  the  duty  of  the  Inter-  any  such  common  carrier  who  may  be 

state  Commerce  Commission  to  do  so,  Injured  by  any  locomotive,  car,  or  train 

before  July  first,  eighteen  hundred  and  in  use  contrary  to  the  provision  of  this, 

ninety-four,  and  immediately  to  give  act  shall  not  be  deemed  thereby  to  have 

notice  thereof  as  aforesaid.  assumed  the  risk  thereby  occasioned, 

"  And  after  July  first,  eighteen  hun-  although    continuing  in  the    era  ploy  - 

dred  and  ninety-five,   no  cars,  either  ment  of  such  carrier  after  the  unlawful 

loaded  or  unloaded,  shall  be  used  in  use  of  such  locomotive,  car,  or  train 

interstate  traffic  which  do  not  comply  had  been  brought  to  his  knowledge 

with  the  standard  above  provided  for.  (March  a,  1893)." 
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Into  force  and  operation;  that,  on  the  contrary,  it  used  in  inter- 
State  traffic  cars  that  would  not  couple  one  with  the  other  auto- 
matically, that  would  not  couple  without  the  necessity  of  a  brakeman 
going  between  the  ends  of  the  cars,  to  couple  them,  but  needed  the 
using  of  the  link  and  pin,  which  the  plaintiff  claims  were  given  to 
him  for  that  purpose. 

Now  the  defendant  says  it  was  not  the  owner  of  these  cars,  and 
counsel  has  argued  that  that  is  a  defense  to  the  action.  I  say  to 
you,  as  matter  of  law,  that  has  nothing  to  do  with  the  cause  of 
action  at  all.  It  does  not  matter  whether  the  defendant  was  the 
owner  or  not,  because  the  statute  prohibits  the  use  on  the  line  of 
the  road  or  the  permitting  to  be  hauled  on  the  line  of  the  road,  any 
of  these  cars  not  equipped  as  the  statute  provides.  So  that  if  they 
permitted  to  be  hauled  or  used  on  their  roads  any  such  cars,  even 
though  they  belonged  to  other  companies,  they  would  offend  against 
this  provision  of  the  statute.  The  other  claim  of  the  defense  is 
that  as  to  these  particular  cars  they  were  not  in  use  for  inter-state 
commerce,  because  they  were  not  on  the  road  in  matter  of  transit 
at  the  time,  but  were  in  the  yard  itself.  As  to  that,  I  charge  you 
if  the  cars  were  cars  engaged  and  being  used  in  inter-state  com- 
merce, it  matters  not  whether  they  were  being  made  up  in  the  yard 
or  were  moving  at  the  time  out  on  the  road,  because  the  statute  is 
intended  to  protect  brakemen  against  the  danger  of  such  work,  so 
far  as  it  can  protect  them  aganist  such  dangers,  and  it  matters  not 
whether  inter-state  commerce  cars  were  being  made  up  to  start  out 
on  the  road  or  whether  they  were  actually  moving  along  between 
the  States  at  the  time,  so  far  as  the  purpose  and  intent  of  the  stat- 
ute is  concerned.  In  fact,  in  the  making  up,  there  is  more  necessity 
for  the  brakeman  to  be  at  their  work,  coupling  the  cars,  bringing 
them  together,  than  in  the  operation  of  the  cars  after  they  once 
start  out  from  New  York,  for  Boston,  New  Haven,  Chicago  or 
elsewhere. 

Now,  if  you  find  that  the  defendant  has  violated  this  statute,  you 
may  consider  that  on  the  question  of  whether  it  was  negligent,  so 
far  as  its  duty  was  concerned,  as  regards  this  plaintiff.  If  you  find 
it  was  thus  negligent  and  that  the  plaintiff  himself  was  free  from  all 
negligence  contributing  to  his  injury,  then  you  will  give  him  such 
reasonable  sum  by  way  of  compensation  as  will  make  good  to  him 
the  money  he  has  lost  by  reason  of  the  time  that  he  has  been  out  of 
employment  growing  out  of  the  injury,  and  for  his  pain  and  suffering, 
and  for  any  injury  that  has  come  to  him  by  reason  of  this  accident, 
provided  you  find  the  wrong  was  done  as  claimed  in  the  complaint. 

Verdict  and  judgment  for  plaintiff. 
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KANTROWITZ  v.  METROPOLITAN  STREET 

RAILWAY  COMPANY. 

Supreme   Court,    New   York,   Appellate    Division,    First  Department, 

July,  ipoi. 


ALIGHTING  FROM  STREET  CAR  —  SUDDEN  STARTING  OF  CAR  -  ACT 
OF  CONDUCTOR  IN  EMERGENCY.  —  In  an  action  to  recover  damages 
for  injuries  sustained  by  a  passenger  as  she  was  about  to  alight  from  one 
of  defendant's  street  cais,  it  appeared  that  the  car  had  stopped  to  permit 
passengers  to  alight,  and  as  the  plaintiff  was  about  to  alight,  a  large  truck 
drove  up  behind  the  car,  the  driver  endeavoring  to  stop  his  horses  which 
were  sliding  over  the  wet  pavement,  and  the  pole  of  the  truck,  being  so 
elevated  that  there  was  danger  of  running  into  the  car,  the  conductor 
suddenly  started  the  car,  and  plaintiff  was  injured.  Held,  that  there  was  no 
negligence  on  the  part  of  the  conductor  for  which  defendant  was  liable,  and 
the  jury  were  not  justified  in  treating  the  act  of  the  conductor,  whether  to 
avoid  an  injury  to  himself  or  to  protect  the  passengers,  or  whether  plaintiff 
was  injured  by  being  struck  by  the  conductor  in  his  attempt  to  start  the  car 
to  avoid  collision,  or  by  actual  starting  of  the  car,  as  negligence  (i). 

INSTRUCTION  — ACTING  IN  EMERGENCY.  —  Defendant  requested  the 
court  to  charge  that  if  the  accident  was  caused  by  the  act  of  the  conductor 
seeking  to  escape  an  actual  peril  for  which  be  was  in  no  wise  responsible, 
and  a  person  of  ordinary  prudence  might  have  acted  in  same  way  under 
same  circumstances,  then  defendant  was  not   negligent,   but  the  court 

I.  Act  of  emergency.  —  In   Lewis   v.  error  the  judgment  for  plaintiff  was  re- 
Long  Island  R.  R.  Co.,  162  N.  Y.  61,  7  versed. 

Am.  Neg.  Rep.  299,  an  action  to  recover  Where  an  employee  of  a  railroad 

damages  for   injuries  sustained  in  a  company  is  confronted  with  a  sudden 

collision  between  a  tally-ho  and  defend-  emergency  the  failure  on  his  part  to 

ant's  train  at  a  railroad  crossing,  where  exercise  the  best  judgment  the  case  ren- 

the  trial  court,  at  request  of  plaintiff,  ders  possible  does  not  establish  lack  of 

charged  the  jury:  "  If  you  find  that  care  and  skill  upon  his  part  which  ren- 

the  engineer  of  defendant's  train,  after  ders  the  company  liable.    So  held,  in 

seeing  the  horses  attached  to  the  tally-  action   for  Injuries    to    passenger  on 

ho  in  which  plaintiff  was  seated,  omit-  street  car,  where  the  car  running  on 

ted  to  do  any  act  which  might  have  pre-  down  grade,  the  driver  applied  brake 

vented  the  collision,  or    might  have  to  check  its  speed,  but  the  chain  broke, 

lessened  the  danger  to  plaintiff,  defend-  the  horses  became  unmanageable,  and 

ant  was  guilty  of  negligence,"  it  was  the  car  running    down    by    its    own 

held  that  such  instruction  was  errone-  weight,  collided  with  car  standing  on 

ous,  as  the  engineer  being  confronted  track.    Wynn  v.  Central  Park,  N.  &  E. 

with  a  sudden  emergency,  the  failure  R.  R.  Co.,  133  N.  Y.  575. 

on  his  part  to  exercise  the  best  judg-  See  also  Bittner  v.  Crosstown   R'y 

ment  possible  does  not  establish  lack  Co.,  153  N.  Y.  76,  1  Am.  Neg.  Rep.  643; 

of  care  and  skill  upon  his  parr  which  Stabenau  v.  Atlantic  Ave.  R.  R.  Co., 

renders  the  company  liable.     For  this  155  N.  Y.  511,  2  Am.  Neg.  Rep.  44. 
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charged  that  if  the  conductor  started  forward  and  jostled  plaintiff,  and  if 
plaintiff  was  injured  from  such  involuntary  action,  defendant  was  not  liable,, 
if  they  found  there  was  no  negligent  starting  of  the  car.  Held,  that  the 
requested  instruction  should  have  been  given,  as  the  charge  given  author- 
ized to  find  for  defendant  only  if  they  found  there  was  no  negligent  starting 
of  the  car. 
Patterson  and  Laughun,  JJ.,  dissented. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Hadasa  Kantrowitz  against  the  Metropolitan  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson,  O'Brien, 
Ingraham  and  Laughlin,  J  J. 

Charles  F.  Brown,  for  appellant. 

Ferdinand  £.  M.  Bullowa,  for  respondent 

Ingraham,  ].  — The  defendant  appeals  from  this  judgment,  and 
the  question  is  as  to  the  defendant's  negligence.  The  plaintiff  was 
a  passenger  upon  a  horse  car  of  the  defendant's  railway,  and  she 
wished  to  alight  at  the  corner  of  Seventh  avenue  and  Fifty-ninth 
street.  The  plaintiff  testified  that  as  the  car  came  to  this  corner  it 
stopped,  and  her  companion,  a  Mrs.  Spero,  alighted  from  the  car 
first.  She  was  about  to  help  the  plaintiff  to  alight,  the  plaintiff 
having  one  foot  off  the  car  and  the  other  on  the  step,  when  the 
conductor  pulled  the  strap  and  hurled  her  back,  and  that  was  all 
she  knew  until  she  found  herself  at  home,  suffering  from  an  injury 
to  her  knee.  On  cross-examination,  the  plaintiff  testified  that  she 
did  not  remember  that  a  horse  and  wagon  stopped  suddenly  at  the 
back  platform  of  the  car,  or  that  the  driver  uttered  a  cry  or  shout; 
that  all  of  that  might  have  occurred  without  her  remembering  it; 
that  she  did  remember  that  Mrs.  Spero  was  on  the  ground  and 
put  out  her  hand  to  help  her,  and  with  that  the  conductor  pulled 
the  strap,  and  that  is  all  she  knew.  Mrs.  Spero  testified  that  she 
first  alighted  from  the  car,  and  turned  to  assist  the  plaintiff  to 
alight;  that  "as  she  wanted  to  alight  there  was  a  truck  drove  up 
into  the  back  of  the  car,  and  the  conductor  in  moving  to  get  out  of 
the  way  of  the  horses,  struck  Mrs.  Kantrowitz  and  threw  her  against 
the  dashboard  of  the  car,  and  she  fainted.  The  conductor  pulled 
the  bell  and  the  car  stopped.  The  car  was  standing  when  I  and 
Mrs.  Kantrowitz  were  about  to  get  off.  The  car  started  just  as 
Mrs.  Kantrowitz  was  about  to  alight.  *  *  *  When  the  car 
started  she  struck  herself  against  the  dashboard,  causing  an  injury 
to  her  knee."  On  cross-examination  she  testified  that,  when  she 
got  off,  the  conductor  was  standing  on  the  back  platform,  with  his 
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back  to  the  horses;  that  the  conductor  struck  plaintiff,  and  she 
was  pushed  toward  the  back  of  the  car;  that,  in  moving  to  get  out 
of  the  way,  he  moved  away  from  the  dashboard.  She  said:  "I 
can't  describe  more  particularly  where  he  struck  her  and  where 
she  was  struck,  but  I  saw  her  knocked  against  the  dashboard.  I 
saw  her  strike  the  dashboard.  It  was  the  movement  of  the  con- 
ductor that  threw  her  against  the  dashboard,  at  the  time  he  had  his 
hand  on  the  bell.  I  don't  remember  whether  he  had  his  hand  on 
the  bell  pull  before  he  moved  away  from  the  horse.  I  heard  the 
bell  ring,  and  I  jumped  on  the  car  while  it  was  in  motion.  *  *  * 
I  am  positive  the  movement  of  the  conductor  threw  her  against  the 
dashboard,  and  he  pulled  the  bell. "  That  she  could  not  tell  whether 
the  car  started  after  plaintiff  was  thrown  against  the  rear  dashboard 
or  not.  That  her  feet  were  on  the  platform.  That  she  was  not 
alighting  from  the  car,  with  one  of  her  feet  on  the  ground.  That 
the  witness  was  sure  that  her  foot  was  not  on  the  ground.  That 
one  of  her  feet  when  she  attempted  to  alight  was  on  the  platform, 
and  one  on  the  step.  That  the  striking  of  the  plaintiff  by  the  con- 
ductor and  the  starting  of  the  car  were  at  the  same  time,  and  that 
was  the  time  that  the  plaintiff  fell.  That  the  plaintiff  was  thrown 
towards  the  body  of  the  car,  not  towards  the  dashboard.  This 
testimony  on  the  part  of  the  plaintiff  distinctly  placed  the  cause  of 
the  accident  upon  the  conductor's  striking  the  plaintiff  and  throw- 
ing her  against  the  body  of  the  car  or  against  the  dashboard  as  he 
attempted  to  get  out  of  the  way  of  the  horses  attached  to  the  truck 
that  drove  up  behind  the  car.  The  complaint,  however,  alleges 
that  the  accident  happened  because  of  the  starting  of  the  car  with 
a  violent  and  sudden  jerk,  which  was  so  unexpected  that  the  plain- 
tiff was  violently  and  forcibly  precipitated  against  the  rear  platform 
and  the  dashboard  of  the  car,  with  such  force  that  she  was  ren- 
dered unconscious;  but,  from  the  testimony  of  the  plaintiff  and  Mrs. 
Spero,  the  accident  was  caused  by  the  conductor  striking  her  or 
pushing  her.  Mrs.  Spero  testified  that  at  the  time  the  conductor 
moved  there  were  two  horses  attached  to  a  truck  immediately 
behind  the  car,  the  horses'  heads  being  near  enough  to  touch  the 
conductor,  and  he  moved  at  the  time  he  struck  the  plaintiff  to  get 
out  of  the  way  of  the  horses.  On  the  part  of  the  defendant  there 
was  called  a  witness  who  was  a  passenger  upon  the  car,  and  he 
seems  to  have  been  an  intelligent  man,  entirely  disinterested.  He 
testified  that  it  was  a  "  miserable  night,"  and  the  streets  were  wet; 
that  as  the  car  was  stopping  on  the  corner  of  Fifty-ninth  street  and 
Seventh  avenue  there  was  a  fearful  shout  from  behind,  that  came 
from  the  driver  of  a  very  large,  covered  wagon;  that,  the  streets 
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~being  slippery,  he  had  difficulty  in  stopping  his  horses,  and  he  was 
pulling  with  all  his  might  on  the  lines  and  shouting  to  some  one; 
that  it  looked  as  if  the  pole  was  going  to  go  over  the  dashboard  of 
the  car  and  hurt  some  one,  but  it  did  not;  that  the  conductor  was 
standing  against  the  dashboard  when  this  wagon  came  up  behind 
the  car;  that  he  had  just  got  upon  the  car,  before  the  accident, 
when  the  car  was  on  the  east  side  of  Seventh  avenue;  that  there  were 
several  passengers  on  the  back  platform.  The  witness'  attention 
was  first  called  by  the  driver  of  the  truck  shouting.  He  says  that 
he  saw  the  wagon,  saw  the  horses  being  pulled  up,  saw  the  shaft 
come  up  in  the  air,  and  saw  the  people  on  the  platform  move  a  little 
bit,  as  if  afraid  of  the  shaft;  that  the  wagon  was  coming  very  fast, 
and  that  the  horses  slid  some  distance  as  he  pulled  them  up. 

Upon  this  testimony  a  motion  to  dismiss  the  complaint  was  denied, 
to  which  the  defendant  excepted,  and  the  question  was  submitted 
to  the  jury.  I  do  not  see,  upon  this  testimony,  that  there  was  proof 
of  negligence  on  the  part  of  the  conductor  of  the  car  for  which  the 
defendant  was  liable.  We  assume  that  he  had  stopped  the  car  on 
the  corner  of  Fifty-ninth  street  and  Seventh  avenue  to  allow  several 
passengers  upon  the  car  to  alight.  After  the  car  had  come  to  a 
standstill,  and  one,  at  least,  of  the  passengers  had  alighted,  and  the 
plaintiff  was  about  to  alight,  a  large  truck  drove  up  behind  the  car, 
the  driver  shouting  to  some  one  to  get  out  of  the  way,  endeavoring 
to  stop  his  horses,  and  the  horses  sliding  over  the  wet  pavement,  so 
that  the  pole  was  elevated,  with  an  apparent  danger  of  running  into 
the  car  and  injuring  the  passengers  upon  the  car.  There  was  no 
one,  apparently,  in  the  act  of  alighting.  The  plaintiff  was  upon  the 
platform.  A  condition  was  thus  created  under  which  the  conductor 
was  required  to  act  at  once.  The  conductor  was  required  to  exer- 
cise his  judgment  as  to  what  should  be  done  to  avoid  injuring  the 
passengers  of  the  car.  If  he  had  allowed  the  car  to  stand,  without 
making  any  movement  to  get  out  of  the  way,  and  the  plaintiff,  as 
she  was  on  the  back  platform  of  the  car,  had  been  struck  by  the 
pole  of  this  wagon  and  injured,  there  would  have  been  much  force 
in  the  contention  that  the  conductor  was  negligent  in  not  moving 
the  car  so  as  to  avoid  the  collision.  He  saw  the  situation,  realized 
the  danger,  and  moved  to  start  the  car,  and  in  so  moving  struck  the 
plaintiff.  The  conductor,  thus,  in  an  emergency,  in  a  situation 
requiring  prompt  action,  acted  in  a  way  that  seemed  to  him  to  be 
for  the  protection  of  the  passengers;  and,  even  if  he  was  guilty  of 
an  error  of  judgment  —  which  is  extremely  doubtful  —  the  defend- 
ant was  not  liable.  This  rule  has  been  settled  in  this  State  by 
numerous  decisions. 
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It  was  said  in  Lewis  v.  Long  Island  R.  R.  Co.,  162  N.  Y.  6ir 
7  Am.  Neg.  Rep.  299,  56  N.  E.  Rep.  548:  "When  an  emergency 
presents  itself,  and  a  person  is  under  great  excitement  from  the 
presence  of  an  impending  peril,  he  may  not  act  with  that  perfect 
judgment  that  he  would  under  other  and  different  circumstances, 
and  still  not  be  negligent.  Railways  are  not  liable  for  a  mis- 
taken exercise  of  judgment  upon  the  part  of  their  servants  to  act 
with  the  utmost  possible  promptitude  when  the  circumstances 
are  such  as  to  afford  no  time  for  deliberation.  Where  an  employee 
of  a  railroad  company  is  confronted  with  a  sudden  emergency, 
the  failure  on  his  part  to  exercise  the  best  judgment  the  case 
renders  possible  does  not  establish  lack  of  care  and  skill  upon 
his  part,  which  renders  the  company  liable.  It  is  not  responsible 
even  for  his  error  of  judgment." 

And  in  Wynn  v.  Central  Park,  N.  &  E.  R.  R.  Co.,  133  N.  Y.  575, 
30  N.  E.  Rep.  721,  the  same  rule  was  applied,  and  what  was  there 
said  applies  to  this  case:  "He  was  confronted  with  a  sudden 
emergency,  and  we  cannot  now  say  that  his  action  was  not  the  best 
that  could  have  been  performed  under  the  circumstances.  Even  a 
failure  to  exercise  the  best  judgment  which  the  case  rendered  possi- 
ble cannot  fairly  be  claimed  as  evidence  of  a  lack  of  care  and  skill." 

But,  even  if  the  evidence  would  have  justified  the  court  in  sub- 
mitting the  question  of  the  defendant's  negligence  to  the  jury,  there 
was  error  in  refusing  a  request  to  charge.  The  court  charged  the 
jury  that  the  plaintiff  was  bound  to  establish  two  propositions.  The 
first  is  "  that  this  car  was  negligently  started  on  its  way  by  the  con- 
ductor, and  that  from  that  starting  the  injury  happened  to  the 
plaintiff  of  which  she  complains;  "  and  the  second,  "  that  there  was 
no  negligence  upon  her  part  which  contributed  to  the  injury."  The 
evidence  of  the  plaintiff  was  that  her  injury  was  caused  by  the  con* 
ductor  striking  her  and  pushing  her  against  the  car  or  the  dash- 
board. Certainly  the  jury  might  well  have  found  from  this  evidence 
that  she  was  thrown  by  the  condutctor  striking  her  and  pushing  her 
against  the  car,  and  not  by  the  starting  of  the  car.  The  court 
having  thus  charged  the  jury,  the  defendant  requested  the  court  to- 
charge  that:  "  If  this  accident  to  the  plaintiff  was  caused  by  the 
act  of  the  conductor,  who  was  obeying  a  natural  impulse  in  seeking 
to  escape  an  actual  peril  for  which  he  was  in  no  wise  responsible, 
and  a  person  of  ordinary  prudence  might  have  acted  in  the  same 
way  under  the  same  circumstances,  the  defendant  was  not  guilty  of 
negligence,  and  the  plaintiff  cannot  recover." 

It  cannot  be  disputed  but  that  that  proposition  was  correct;  nor 
can  it  be  disputed  that  upon  this  evidence  the  jury  might  have 
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found  that  the  accident  was  caused  by  the  act  of  the  conductor  in 
striking  the  plaintiff  as  he  was  seeking  to  escape  from  the  horses  or 
the  truck,  as  described  by  the  plaintiff's  witness.  The  charge  of 
the  court  did  not  cover  this  request.  The  learned  judge  charged 
that  if  the  conductor  started  forward  and  jostled  the  plaintiff,  from 
which  the  plaintiff  was  thrown  against  the  body  of  the  car,  and  if 
whatever  injury  she  received  resulted  from  that  involuntary  action 
of  the  conductor,  the  company  was  not  responsible,  and  that,  if 
they  so  found  from  the  evidence,  their  verdict  should  be  for  the 
defendant,  if  they  found  from  the  testimony  that  there  was  no  neg- 
ligent starting  of  the  car.  Thus,  although  the  injury  was  caused 
by  the  involuntary  act  of  the  conductor,  still  the  jury  could  find 
only  for  the  defendant  if  they  found  that  there  was  no  negligent 
starting  of  the  car.  Again,  the  court  charged:  "  But  if  you  find 
that  this  occurrence  to  her  arose  from  the  involuntary  act  of  the 
conductor  in  the  face  of  some  peril  to  himself,  or  that  it  resulted 
from  her  fainting  or  falling  to  the  platform  without  any  negligent 
starting  of  this  car,  then  your  verdict  should  be  for  the  defendant. " 

The  request  to  charge  went  further  than  the  court  had  charged; 
that  is,  that  if  the  accident  happened  from  the  act  of  the  conductor, 
who  was  obeying  a  natural  impulse  in  seeking  to  escape  an  actual 
peril  for  which  he  was  in  no  wise  responsible,  then  the  defendant 
was  entitled  to  a  verdict.  But,  upon  the  whole  evidence,  I  fail  to 
see  that  the  jury  were  justified  in  treating  this  act  of  the  conductor, 
whether  to  avoid  an  injury  to  himself  or  to  protect  the  passengers 
of  the  car,  or  whether  the  accident  was  caused  by  the  conductor 
striking  the  plaintiff  in  his  attempt  to  start  the  car  to  avoid  a  col- 
lision with  the  truck,  or  by  the  actual  starting  of  the  car,  as  negli- 
gence for  which  the  company  is  responsible. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

All  concur,  except  Patterson  and  Laughlin,  JJ.,  who  dissent. 


WABASH  RAILROAD  COMPANY  V.  SKILES. 

Supreme  Court y  Ohioy  Mayy  ipoi. 


RAILROAD  EMPLOYEES  — FAILURE  TO  OBSERVE  STRICT  LOOKOUT 
WHILE  CROSSING  TRACK  — CONTRIBUTORY  NEGLIGENCE.— 
I.  The  rale  of  law  which  excuses  passengers  from  the  obligation  to  observe 
a  strict  lookout  for  trains  and  locomotives  when  alighting  from  or  getting 
upon  trains  over  the  tracks  of  a  railway  company  does  not  apply  to 
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employees,  whose  duties  may  require  them  to  cross  the  tracks  io  the  yards 
or  at  the  depots  of  the  railway. 

4.  Such  employees  will  be  held  to  the  exercise  of  ordinary  cate  in  going  from  a 
place  of  safety  upon  or  across  railway  tracks;  and  ordinary  care  requires 
that  a  person  in  the  full  enjoyment  of  the  faculties  of  hearing  and  seeing, 
before  attempting  to  pass  over  a  railroad  track,  should  use  them  for  the 
purpose  of  discovering  and  avoiding  danger  from  an  approaching  train; 
and  an  omission  to  do  so,  without  reasonable  excuse  therefor,  is  negligence 
which  will  defeat  an  action  by  such  person  to  recover  damages  for  an  injury 
to  which  such  negligence  contributed. 

3.  Where  such  an  employee,  without  looking  or  listening,  steps  upon  a  railway 
track  from  a  place  of  safety  on  a  platform,  immediately  after  the  passing 
of  a  train,  and  in  front  of  and  close  to  a  backing  switch  engine,  so  that  he 
is  immediately  struck  and  injured  by  such  engine,  he  is  guilty  of  contribu- 
tory negligence,  and  cannot  recover  for  the  injury  thus  received  (1). 

Minshall,  Ch.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Williams  County. 

Action  by  one  Skiles  against  the  Wabash  Railroad  Company. 
From  judgment  for  plaintiff,  defendant  brings  error.  Judgment  of 
Circuit  Court  reversed,  and  of  Common  Pleas  affirmed. 

The  defendant  in  error  was  the  plaintiff  below,  and  complained  of 
the  defendant,  the  Wabash  Railroad  Company,  as  follows:  "1.  That 
defendant  is  now,  and  was  when  the  cause  of  action  hereinafter 
stated  arose,  a  corporation  for  profit  duly  organized  under  and 
operating  under  the  laws  of  Ohio  as  a  common  carrier  of  freight 
and  passengers,  as  a  railroad  company,  and  having  a  station  and 
doing  business  as  such  at  Montpelier,  Williams  county,  Ohio. 
2.  That  for  several  months  prior  thereto,  and  on  April  16,  1899, 
plaintiff  was  employed  in  the  car  department  of  said  defendant  cor- 
poration, at  and  about  the  yards  of  said  company,  at  the  village  of 
Montpelier;  that  the  duties  of  plaintiff,  respecting  his  said  employ- 
ment, were  to  clean  and  replenish  certain  of  the  dining  cars  of  said 
defendant  company,  arriving  at  said  station  on  its  passenger  trains, 
and  to  furnish  said  cars  with  coal  and  water,  and  such  other  atten- 
tion and  care  as  might  be  found  necessary;  that  in  said  employment 
plaintiff  was  at  said  time  under  the  direction  and  subject  to  the 
orders  of  a  foreman,  who  had  control  of  the  employees  of  said  com- 
pany at  said  station  who  were  in  said  car  department;  that  plaintiff 
at  said  time,  as  compensation  for  his  said  services,  received,  and 
was  earning  and  was  paid,  the  sum  of  $50  per  month,  and  was  of 
the  age  of  forty-six  years.     3.  That  on  said  day  the  yards  and 

x.  For  other  actions  relating  to  In-    Rep.,  and  the  current  numbers  of  that 
juries  to  Railroad  Employees,  from    series  of  Reports. 
1897  to  date,  see  vols.  1-10  Am.  Nbg. 
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tracks  of  said  defendant  company  at  said  station  were  under  the 
direction  and  control  of  a  yard  master,  whose  duties  were  inde- 
pendent of  the  duties  of  said  foreman  of  the  employees  of  said 
defendant's  car  department  at  said  station,  said  yard  master  being 
charged  with  the  duty  of  superintending  switchmen  and  switch 
engines,  and  the  switching  and  disposition  of  trains,  engines,  and 
cars  over  and  about  the  tracks  of  said  company  at  said  station;  that 
on  said  day  the  position  of  yard  master  at  said  station  was  filled  by 
one  Gilbert;  that  said  yard  master  at  said  time  had  no  control  over 
the  duties  of  plaintiff,  the  department  whereof  said  yard  master 
was  then  superintendent  being  entirely  distinct  and  separate  from 
the  car  department,  whereto  plaintiff  belonged,  nor  had  plaintiff  any 
power  to  direct  or  control  any  employees  in  said  car  department,  or 
said  yard  master.  4.  That  on  said  day,  by  the  rules  of  said  com- 
pany, and  its  practice  at  said  station,  all  west-bound  passenger 
trains  arriving  at  said  station  were  held  and  stationed  on  the  track 
immediately  adjoining  to,  and  just  south  of,  the  passenger  platform 
at  the  passenger  station  of  said  company  in  said  village,  said  track 
being  known  as  the  'Chicago  Track,'  while  east-bound  passenger 
trains  arriving  at  said  station,  especially  while  said  Chicago  track 
was  occupied  by  a  passenger  train,  were  stationed  and  held  on  a 
track  immediately  south  of,  and  next  to,  said  Chicago  track,  known 
as  the  '  Peru  Track ; '  that  then  the  said  defendant  company  had 
constructed,  and  there  was,  no  way  or  means  of  access  to  said  Peru 
track  from  said  passenger  platform  save  by  passing  directly  over 
the  rails  and  bed  upon  the  bed  of  said  Chicago  track.  5.  That  on 
said  day  it  was  the  especial  duty  of  plaintiff  to  look  after  and  attend 
to  the  wants  and  needs,  for  coal,  water  and  otherwise,  of  the  dining 
car  attached  to  an  east-bound  passenger  train,  which  said  east  train, 
at  the  time  of  the  accident  and  happening  hereinafter  described, 
came  in  upon,  and  was  standing  on,  said  Peru  track,  said  Chicago 
track  having  been,  prior  to  the  arrival  of  the  said  east-bound  train, 
and  being  at  the  time  of  its  said  arrival,  occupied  by  a  west-bound 
passenger  train.  6.  That,  just  immediately  prior  to  the  happening 
of  the  accident  hereinafter  described,  plaintiff,  by  the  orders  of  his 
said  foreman,  was  upon  said  passenger  platform,  with  the  said  west- 
bound train  between  him  and  said  train,  on  said  Peru  train,  whereon 
was  the  dining  car  which  was  the  especial  object  at  that  time  of 
plaintiff's  duty;  that  said  west-bound  train  was  then  in  motion 
westward,  and  that  plaintiff,  as  soon  as  the  last  car  thereof  had 
cleared  the  place  on  said  passenger  platform  whereat  plaintiff  stood, 
being  obliged  to  hasten  to  his  duties  towards  said  d'.ning  car  before 
«aid  east-bound  train  should  move,  passed  around  the  immediate 
Vol.  X  — 13 
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rear  of  said  departing  train,  and  upon  said  Chicago  track,  for  the 
purpose  of  crossing  the  same  to  his  said  car;  that  at  said  time  there, 
was  in  force  a  rule  of  said  company  that  the  switch  engine  of  said 
company  stationed  at  the  yards  of  said  company  at  said  village,  and 
then  and  there  under  the  direction  and  control  of  the  yard  master,, 
should  not  pass  along  said  Chicago  track  as  and  when  said  Peru, 
track  was  occupied  by  a  passenger  train,  as  was  the  case  at  that 
time,  unless  said  engine  was  preceded  by  some  employee  of  the 
company  whose  duty  it  was  to  warn  all  persons  off  of  said  track 
until  said  engine  should  have  gone  by,  and  unless  a  warning  should 
be  continuously  sounded  by  the  bell  of  said  engine;  that  it  was  on 
said  day  the  particular  duty  of  said  yard  master  to  enforce  said 
rule;  that  plaintiff  did  not  observe  said  switch  engine,  but  the  same 
was  then  noiselessly,  rapidly  and  closely  and  carelessly  following  said 
departing  west-bound  train,  advancing  backward,  and  that  there 
was  no  person  preceding  said  engine,  as  required  by  said  rule  to 
warn  persons  of  danger,  nor  was  said  engine  sounding  any  alarm,, 
by  either  its  whistle  or  its  bell  or  otherwise;  that  immediately,  and 
without  warning  of  any  sort,  plaintiff  was  struck  by  said  engine,  and. 
was  crushed  and  injured,  as  follows,  viz.,  his  right  leg  was  run  over 
and  crushed  just  below  the  knee,  and  his  left  foot  was  run  over  and 
crushed  at  the  instep;  that  the  plaintiff  suffered  this  injury  without 
fault  of  his  own,  but  wholly  through  the  negligence  or  default  of 
said  defendant  company  in  this  and  in  these  particulars,  viz.: 
7.  That  said  switch  engine,  the  same  being  under  the  immediate 
control  and  direction  of  said  yard  master,  who  was  riding  thereon, 
was  negligently  and  carelessly  permitted  to  and  did  advance  back- 
ward on  said  Chicago  track,  following  said  departing  west-bound 
train  so  closely  and  so  carelessly  and  rapidly  and  noiselessly  as  to 
greatly  endanger  all  persons  having  lawful  business  to  cross  said 
Chicago  track  for  the  purpose  of  approaching  said  passenger  train 
on  said  Peru  track,  as  plaintiff  then  had  to  cross  said  track  for  the. 
performance  of  his  duties  with  reference  to  said  dining  car;  that  by 
the  negligence  of  said  defendant  company  and  its  said  yard  master,, 
then  riding  thereupon,  said  switch  engine  was  permitted  to  and  did 
follow  said  departing  passenger  train  backward  so  closely,  noiselessly 
and  rapidly,  as  aforesaid,  but  without  some  one  preceding  the  same  to- 
sound  the  warning  of  its  approach,  as  required  by  said  rule;  and 
that  said  switch  engine  was  permitted  to,  and  then  did,  carelessly* 
and,  by  the  negligence  of  said  defendant  company,  noiselessly  and 
rapidly,  proceed  over  said  Chicago  track,  in  the  immediate  rear  of 
said  departing  train,  without  sounding  a  warning  of  its  approach,, 
either  by  bell,  or  by  whistle,  or  otherwise.     8.  Plaintiff  says  that  at 
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the  time  he  stepped  upon  said  track,  under  the  circumstances  afore- 
said, for  the  purpose  of  attending  to  his  duties  with  reference  to 
said  dining  car  on  said  Peru  track,  and  at  the  time  said  switch 
engine  struck  him,  as  aforesaid,  he  was  exercising  care  and  caution, 
with  full  reliance  that  the  way  of  access  to  said  passenger  train  on 
said  Peru  track  would  be  preserved  to  the  safe  passage  of  passen- 
gers and  railroad  employees  having  lawful  business  to  cross  the 
same,  as  plaintiff  then  had,  and  that  he  neither  heard  nor  saw  said 
engine  or  its  approach,  and  was  not  aware  of  its  proximity,  until  it 
was  upon  him,  and  that  it  followed  said  departing  west-bound 
passenger  train  so  rapidly,  closely,  silently  and  carelessly,  that  he 
had  neither  time  nor  opportunity  to  escape  it.  9.  That  as  a  result 
of  said  injuries  plaintiff  was  confined  to  a  hospital  for  five  months, 
where  he  was  necessarily  subjected  to  two  amputations  of  his  said 
injured  right  leg,  below  the  knee,  and  to  an  amputation  of  his  left 
foot  at  the  ankle,  and  he  was  otherwise  painfully  treated  and  operated 
upon;  that  as  the  result  of  said  injuries  plaintiff  for  many  months 
suffered  very  great  bodily  pain  and  distress,  and  does  still  suffer 
great  pain  and  distress,  and  is  broken  in  health,  and  has  become 
and  is  now  greatly  and  permanently  crippled;  that  since  receiving 
said  injuries,  plaintiff  has  been,  and  is  now,  wholly  unable  to  per- 
form any  manual  labor.  10.  Plaintiff  says  that  he  received  each  of 
said  injuries,  and  suffered  said  bodily  pain  and  distress,  and  is  now 
permanently  injured  and  crippled,  without  any  fault  of  his  own,  but 
solely  through  the  fault  and  negligence  of  said  defendant  company, 
in  the  manner  and  way  above  set  out,  and  while  plaintiff  was  in  the 
faithful  performance  of  his  duty  towards  defendant.  Plaintiff  says 
that  because  of  the  injuries  by  him  sustained  as  aforesaid  he  has 
been  damaged  in  the  sum  of  $25,000,  for  which  sum  he  asks  judg- 
ment against  the  defendant,  the  Wabash  Railway  Company." 

The  railroad  company  answered  as  follows:  "  It  admits  that  it  is 
now,  and  was  at  the  time  when  plaintiff's  alleged  cause  of  action 
arose,  a  corporation  for  profit,  duly  organized  under,  and  operating 
under,  the  laws  of  Ohio,  as  a  common  carrier  of  freight  and  passen- 
gers, as  a  railway  company,  having  a  station  and  doing  business  as 
such  at  Montpelier,  Williams  county,  Ohio.  It  admits  that  for  sev- 
eral months  prior  thereto,  and  on  April  16,  1899,  the  plaintiff  was 
employed  in  the  car  department  of  the  defendant  at  and  about  the 
yards  of  said  company  in  said  village  of  Montpelier,  and  that  the 
plaintiff's  duties  respecting  his  said  employment  were  to  clean  and 
replenish  certain  of  the  dining  cars  of  said  company  arriving  at  said 
station  on  its  passenger  trains,  and  to  furnish  said  cars  with  coal 
and  water,  and  to  give  the  same  such  other  attention  as  might  be 
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needed,  and  that  in  said  employment  the  plaintiff  was,  at  said  time, 
under  the  direction  and  subject  to  the  orders  of  a  foreman,  who  had 
control  of  the  employees  01  said  company  at  said  station  in  said  car 
department.  The  defendant  admits  that  on  said  day  the  yards  and 
tracks  of  said  defendant  at  said  station  were  under  the  direction  and 
control  of  a  yard  master,  said  yard  master  being  charged  with  the 
duty  of  superintending  switchmen,  and  the  switching  and  disposi- 
tion of  trains,  engines  and  cars  over  and  about  the  tracks  of  said 
company  at  said  station,  and  that  on  said  day  the  position  of  yard 
master  at  said  station  was  filled  by  one  Gilbert,  and  that  the  plain- 
tiff had  no  power  to  direct  or  control  any  of  the  employees  in  said 
department  or  said  yard  master.  This  defendant  admits  that  on 
said  day  the  track  immediately  adjoining  to,  and  just  south  of,  the 
passenger  platform,  at  the  passenger  station  of  said  company,  in  said 
village,  known  as  the  '  Chicago  Track,'  was  occupied  by  a  certain 
west-bound  passenger  train,  and  that  immediately  south  of  said 
track,  and  next  thereto,  was  another  track,  known  as  the  '  Peru 
Track,'  and  that  it  was  necessary  to  cross  the  said  Chicago  track  to 
get  from  the  passenger  platform  of  said  station  to  said  Peru  track. 
This  defendant  admits  that  on  said  day  it  was  the  special  duty  of 
said  plaintiff  to  look  after  the  needs  for  coal,  water  and  otherwise 
of  a  certain  dining  car  attached  to  an  east-bound  passenger  train, 
which  said  train  at  said  time  was  standing  on  said  Peru  track.  This 
defendant  admits  that  plaintiff  stepped  on  said  Chicago  track  imme- 
diately in  front  of  a  certain  switching  engine  of  the  defendant,  which 
was  proceeding  westward  thereon  a  short  distance  in  the  rear  of  the 
said  west-bound  passenger  train,  and  that  said  plaintiff  was  struck 
by  said  engine,  and  seriously  injured  and  crippled.  This  defendant 
denies  all  and  singular  the  allegations  and  averments  of  said  peti- 
tion not  herein  expressly  admitted  to  be  true.  Further  answering,, 
this  defendant  says  that  it  denies  that  said  plaintiff,  at  the  time  he 
stepped  upon  said  Chicago  track  and  was  struck  by  said  switching 
engine,  was  exercising  care  and  caution,  but,  on  the  contrary, 
alleges  that  said  plaintiff  was  guilty  of  negligence  directly  contribu- 
ting to  his  said  injuries  in  stepping  on  said  track  immediately  in 
front  of  said  approaching  engine,  of  whose  approach  he  was  well 
advised,  and  knew,  or  might  have  known,  by  the  exercise  of  ordinary 
and  reasonable  care  for  his  own  safety,  and  in  failing  to  keep  a 
proper  and  reasonable  lookout  for  his  safety  at  the  time  he  stepped 
upon  said  track;  and  defendant  alleges  that,  if  the  plaintiff  was 
injured  in  consequence  of  the  negligence  of  any  one,  such  negligence 
was  that  of  plaintiff  himself,  and  not  of  this  defendant,  or  any  of  its 
officers,  servants  or  employees.  This  defendant,  therefore,  prays 
that  it  may  go  hence,  without  day,  and  recover  its  costs." 
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The  plaintiff  replied,  denying  each  and  every  averment  of  the 
answer  which  was  not  an  admission  of  the  averments  contained  in 
the  petition.  A  jury  was  impaneled  and  sworn,  and  the  cause  pro- 
ceeded to  trial  in  the  Court  of  Common  Pleas,  and  the  plaintiff 
offered  to  introduce  evidence  in  support  of  his  petition;  but  the 
defendant  by  its  counsel,  and  before  the  introduction  of  such  evi- 
dence, interposed  an  objection  to  the  reception  of  any  testimony, 
for  the  reason  that  the  petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant  and  in  favor  of 
the  plaintiff,  which  objection  the  court  sustained,  and  refused  to 
allow  the  introduction  of  testimony  under  said  petition  in  support 
thereof.  An  exception  was  taken,  and  the  plaintiff  not  asking  to 
plead  further,  the  defendant  moved  the  court  for  judgment  in  its 
favor  upon  the  pleadings,  which  motion  the  court  granted,  dismissed 
the  cause,  and  rendered  judgment  against  the  plaintiff  for  the  costs. 
On  proceedings  in  error  in  the  Circuit  Court,  the  judgment  of  the 
Common  Pleas  was  reversed,  and  the  cause  was  remanded  to  the 
Court  of  Common  Pleas  for  further  proceedings  and  trial.  The 
railroad  company  prosecutes  this  proceeding  in  error  to  reverse 
the  judgment  of  the  Circuit  Court,  and  to  affirm  the  judgment  of 
the  Court  of  Common  Pleas. 

Smith  &  Beckwith,  for  plaintiff  in  error. 

John  M.  Killitts,  for  defendant  in  error. 

Davis,  J.  (after  stating  the  facts).  — Whether  the  plaintiff  has  or 
has  not  the  right  to  recover  on  the  facts  alleged  in  his  petition  is  a 
question  which  was  fairly  raised  by  the  defendant's  objection  to  the 
introduction  of  any  testimony  in  support  of  the  petition,  and  by  the 
defendant's  motion  for  judgment  in  its  favor  upon  the  pleadings. 
In  seeking  for  the  proper  answer  to  this  question,  it  may  be  assumed 
that  the  defendant  was  negligent  in  closely  and  rapidly  following 
up  the  west-bound  train  with  a  switch  engine,  without  signals, 
and  without  any  one  preceding  it  to  give  warning  of  its  approach, 
as  required  by  the  defendant's  rule;  for  the  inquiry  which  is  raised 
by  the  averments  of  the  petition  is  not  so  much  whether  the  defend- 
ant was  negligent,  as  whether  the  plaintiff's  own  want  of  ordinary 
care  was  the  proximate  cause  of  his  injury. 

There  is  nothing  clearer  in  the  case  stated  in  the  petition  than 
that  the  plaintiff  was  in  a  place  of  safety  while  he  remained  on  the 
platform.  However  great  was  the  negligence  of  the  defendant,  it 
was  harmless  to  the  plaintiff  while  he  remained  on  the  platform. 
His  act  of  stepping  upon  the  track  immediately  in  front  of  the  back- 
ing engine  was  the  proximate  and  concurrent  cause  of  his  injury. 
If  he  did  this  with  the  exercise  of  such  care  as  a  person  of  ordinary 
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prudence  would  exercise  under  like  circumstances,  then  he  was 
legally  without  fault,  and  is  entitled  to  recover.  If  he  stepped  upon 
the  track  without  such  care,  he  brought  his  injury  upon  himself, 
and  is  not  entitled  to  a  judgment  against  the  defendant.  If  he 
had  looked  he  could  have  seen  the  approaching  engine,  indeed,  must 
have  seen  it,  for  he  avers  in  his  petition  that  the  "  west-bound  train 
was  then  in  motion  westward,  and  that  plaintiff,  as  soon  as  the  last 
car  thereof  had  cleared  the  place  on  said  passenger  platform  whereat 
plaintiff  stood,  *  *  *  passed  around  the  immediate  rear  of  said 
departing  train,  *  *  *  and  that  immediately,  and  without 
warning  of  any  sort,  plaintiff  was  struck  by  said  engine."  Yet  he 
avers  that  "he  neither  heard  nor  saw  said  engine  or  its  approach, 
and  was  not  aware  of  its  proximity  until  it  was  upon  him,  and  that 
it  followed  said  departing  west-bound  passenger  train  so  rapidly, 
closely,  silently  and  carelessly  that  he  had  neither  time  nor  oppor- 
tunity to  escape  it. M  It  is  inconceivable  that  a  man  of  ordinary 
prudence  would  under  such  circumstances  have  failed  to  look  or 
listen  before  stepping  on  the  track,  so  as  to  have  both  seen  and 
heard  the  engine  which  was  so  closely  following  the  passing  train. 
To  an  ordinarily  prudent  man  a  railroad  track  is  itself  a  warning 
to  be  alert,  to  use  his  senses,  to  look  and  listen;  and  an  ordinarily 
prudent  man  would  not  blindfold  himself,  nor  stop  his  ears,  when 
about  to  exercise  his  intention  of  leaving  a  place  of  safety  on  the 
platform  to  cross  the  track  in  the  presence  of  moving  trains.  Prac- 
tically this  is  just  what  the  plaintiff  did  do;  and  he  claims  that  he 
had  the  right  to  close  his  senses,  because  he  was  an  employee  of 
the  railroad  company,  and  had  duties  to  perform,  and  was  in  a  hurry. 
He  claims  the  right  to  ignore  the  plainest  and  most  ordinary  dic- 
tates of  prudence,  in  a  full  and  implicit  reliance  on  the  diligence 
and  faithfulness  of  the  other  employees  of  the  company  in  pert  or  m- 
ing  their  duties.  It  has  been  laid  down  as  the  law  that  passengers 
who  are  required  to  cross  railroad  tracks  in  getting  upon  or  alight- 
ing from  trains  have  the  right,  from  the  nature  of  their  contract,  to 
expect  a  safe  place  for  that  purpose,  and  may  govern  themselves 
accordingly;  but  such  immunity  has  never  been  conceded  to  trav- 
elers upon  a  railroad  crossing  having  equal  rights  there  with  the 
railroad  company,  and  still  less  to  employees  in  the  yards  or  depots 
of  the  company.  The  latter  have  no  invitation  or  implied  contract, 
as  passengers  do  have,  to  perform  their  duties  in  a  safe  place.  The 
very  nature  of  employment  about  the  tracks  of  a  railroad  involves 
notice  of  the  danger  of  it,  and  nobody  knows  better  than  an 
employee  that  other  employees  are  liable  to  be  careless  in  the 
observance  of  rules,  and  lax  in  the  performance  of  duty.     Therefore, 
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he  cannot  be  permitted  to  shut  his  eyes  to  obvious  dangers, 
and  to  act  with  "full  reliance"  that  rules  will  be  observed,  and  a 
safe  passage  kept  for  him,  whenever  his  duties  call  upon  him  to 
cross  the  tracks.  He  cannot  be  excused  from  the  rule  that  ordi- 
nary prudence  requires  that  a  person  in  the  full  enjoyment  of  the 
faculties  of  seeing  and  hearing  should  use  them  when  about  to  pass 
over  a  railroad  track,  and  that  the  omission  to  do  so  is  contributory 
negligence  when  it  immediately  results  in  an  injury  which  might 
have  been  avoided  if  the  injured  person  had  looked  or  listened. 
Railway  Co.  v.  Elliott,  28  Ohio  St.  340;  Railroad  Co.  v.  Crawford, 
24  Ohio  St.  631,  15  Am.  Rep.  633.  The  plaintiff  in  this  case  was  in 
a  place  of  safety.  He  was  not  bound  to  go  upon  the  track  in  front 
of  an  advancing  engine,  even  in  the  urgent  performance  of  his  work. 
In  doing  so  without  looking  or  listening  he  was  clearly  guilty  of 
negligence  proximately  contributing  to  his  injury.  The  views  which 
we  have  here  expressed  are  not  only  implied  in  previous  decisions 
of  this  court,  but  they  have  been  very  plainly  defined  in  the  follow-. 
ing  cases:  Loring  v.  Railway  Co.,  128  Mo.  349,  31  S.  W.  6;  Elliott 
v.  Railroad  Co.,  150  U.  S.  245,  14  Sup.  Ct.  Rep.  85;  Aerkfetz  v. 
Humphreys,  145  U.  S.  418,  12  Sup.  Ct.  Rep.  835;  Railroad  Co.  v. 
Downs,  (C.  C.  A.)  106  Fed.  Rep.  641. 

The  case  of  Snyder  v.  Railway  Co.,  60  Ohio  St.  487,  54  N.  E.  Rep. 
475,  does  not  apply.  Snyder  was  on  the  track,  engaged  upon  a 
duty  which  required  him  to  be  there,  and  could  have  been  seen  by 
the  trainmen  in  time  to  have  avoided  the  injury.  It  was  not  a  case 
in  which  the  inference  of  contributory  negligence  necessarily  arose. 
In  this  case  the  plaintiff  was  in  a  place  of  safety,  and  in  blind  reli- 
ance upon  his  assumption  that  no  engine  would  be  following  the 
west-bound  train,  and  that  nobody  else  would  be  guilty  of  negli- 
gence, left  the  safe  place,  and  stepped  upon  the  track  immediately 
in  front  of  the  backing  engine,  without  looking,  and  was  injured. 
In  this  case  the  inference  that  the  plaintiff  was  himself  negligent  and 
that  his  negligence  directly  contributed  to  his  injury,  is  unavoidable. 
If  all  the  material  facts  are  undisputed,  and  admit  of  no  rational 
inference  but  that  of  negligence,  the  question  becomes  a  question 
of  law.  Railroad  Co.  v.  Crawford,  24  Ohio  St.  631,  15  Am.  Rep. 
633;  Pennsylvania  Co.  v.  Rathgeb,  32  Ohio  St.  66.  The  judgment 
of  the  Court  of  Common  Pleas  was  right,  and  it  follows  that  the 
judgment  of  the  Circuit  Court  must  be  reversed  and  that  of  the 
Common  Pleas  affirmed. 

Burket,  Spear  and  Shauck,  JJ.,  concur.  Minshall,  Ch.  J.t 
dissents. 
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HAGER  v.  WHARTON  TOWNSHIP. 

Supreme  Court,  Pennsylvania,  June,  ipoi. 


DEFECTIVE  HIGHWAY— HORSE  STEPPING  INTO  HOLE  AT  SIDE  OF 
BRIDGE  —  NOTICE  OF  DEFECT  —  LIABILITY  OF  TOWNSHIP.  —  In 
an  action  to  recover  damages  for  injuries  sustained  by  plaintiff  by  reason 
of  his  horse  being  caught  in  a  hole  at  the  edge  of  a  narrow  bridge  on  a 
country  road,  where  it  appeared  that  the  planks  of  the  bridge  were  not  wide 
enough  to  cover  the  foundation  logs,  and  that  the  sides  of  the  bridge  were 
filled  with  dirt  and  stones,  but  there  was  nothing  to  adequately  support  this 
dirt,  and  that  if  a  horse  stepped  close  to  the  edge  of  the  bridge  the  earth 
would  give  way,  it  was  held  that  the  defect  was  apparent,  and  arose  from 
the  manner  of  construction,  of  which  the  township  had  notice  through  its 
supervisor  who  did  the  work  (i). 

Appeal  from  Court  of  Common  Pleas,  Fayette  County. 

Action  by  Joseph   H.  Hager  against  the  township  of  Wharton. 
From  judgment  for  plaintiff,  defendant  appeals.    Judgment  affirmed. 

R.  F.  Hopwood,  for  appellant. 

J.  G.  Carroll  and  D.  M.  Hertzog,  for  appellee. 

Fell,  J.  — A  horse  which  the  plaintiff  was  riding  was  thrown  by 
one  of  its  front  feet  being  caught  in  a  hole  at  the  edge  of  a  narrow 
bridge  on  a  country  road,  and  the  plaintiff  was  seriously  injured. 
The  main  contention  at  the  trial  was  whether  there  was  sufficient 
evidence  of  negligence  on  the  part  of  the  township  to  warrant  the 
submission  of  the  case  to  the  jury.  The  bridge  was  over  a  small 
stream,  and  in  building  it  two  logs  sixteen  feet  long  and  seven  inches 
in  diameter  were  laid  eighteen  inches  apart  at  the  edges  of  the 
stream.  On  these  logs  crosspieces  were  laid,  to  which  planks  were 
nailed.  The  space  between  the  top  of  the  foundation  log  and  the 
bottom  of  the  planks  at  the  edge  of  the  bridge  was  fully  three 
inches  in  height.  At  the  side  of  the  bridge  where  the  accident 
happened  the  planks  were  not  wide  enough  to  cover  fully  one  of 
the  foundation  logs,  and  extended  not  quite  to  its  center.  The 
depressions  in  the  road  at  the  sides  of  the  bridge  were  filled  with 
dirt  and  loose  stones  to  a  level  with  the  top  of  the  planks.  There 
was  nothing  between  the  logs  and  the  planks  to  hold  the  dirt  in 
place  and  prevent  its  falling  into  the  culvert,  and  at  the  end  where 
the  planks  did  not  cover  the  logs  the  dirt  was  without  adequate 
support,  either  lateral  or  vertical.     If  a  horse  stepped  close  to  the 

i.  For  actions  relating  to  Accidents  volved,  see  vols,  i-to  Am.  Neg,  Rep. 
on  Defective  Highways,  in  which  the  and  the  current  numbers  of  that  series 
question  of  knowledge  of  defect  is  in-    of  Reports. 
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edge  of  the  bridge  at  this  place,  the  earth  would  give  way  and  allow 
his  foot  to  pass  down  into  the  opening  between  the  plank  and  the 
log.  As  the  defect  was  apparent,  and  arose  from  the  manner  of 
construction,  the  township  had  notice  of  it  through  its  supervisor, 
who  did  the  work.  The  question  of  negligence  was  clearly  one 
that  the  court  could  not  have  decided  in  favor  of  the  defendant. 

At  the  trial  testimony  was  admitted  on  behalf  of  the  plaintiff 
to  show  that  a  month  after  the  accident  the  supervisor  filled  a  hole 
at  the  side  of  the  bridge  with  stones.  In  some  instances  the  recep- 
tion of  testimony  as  to  alterations  or  repairs  made  after  an  accident 
has  been  sustained  as  in  the  nature  of  an  admission  that  defects 
existed  before  the  accident.  Whether  such  testimony  should  ever 
be  admitted  is  at  least  doubtful,  as  it  makes  evidence  against  a 
defendant  who  guards  against  the  recurrence  of  an  accident  which 
before  he  had  no  reason  to  anticipate,  or  who,  for  the  safety  of 
others,  exercises  a  precaution  when  he  is  not  legally  bound  to  do  so. 
But  the  repairs  in  this  case  were  too  remote  in  time  from  the  occur- 
rence of  the  accident  to  be  evidence  on  the  ground  mentioned. 
The  testimony  should  have  been  excluded.  We  do  not,  however, 
think  that  it  did  the  defendant  harm.  The  defect  testified  to  was 
apparent  and  readily  understood.  An  accident  was  inevitable  if  a 
horse  trod  on  the  dirt  which  had  no  adequate  support  at  the  edge 
of  the  plank,  and  no  admission  could  have  made  this  clearer.  The 
judgment  is  affirmed. 

•  CONRAD  v.  UPPER  AUGUSTA  TOWNSHIP. 

Supreme  Court,  Pennsylvania,  July,  igoi. 


DRIVING  ON  HIGHWAY  AND  TEAM  FALLING  OVER  EMBANKMENT- 
GUARD— CONTRIBUTORY  NEGLIGENCE— PROXIMATE  CAUSE. 
—  In  an  action  to  recover  damages  for  injuries  sustained  by  reason  of  team 
falling  over  embankment  on  highway,  the  negligence  alleged  being  failure 
of  township  to  have  a  guard  along  the  embankment,  it  appeared  that  plain- 
tiff was  thoroughly  familiar  with  the  road  and  in  the  habit  of  using  it  daily; 
that  at  the  time  of  the  accident  it  was  very  dark,  plaintiff  having  placed  a 
lantern  in  front  of  his  wagon  in  order  to  see  the  highway;  that  the  lantern 
went  out,  but  instead  of  stopping  and  relighting  it,  he  continued  driving, 
and  for  some  reason  the  team  left  the  beaten  track,  and  went  over  the 
embankment.  Held,  that  plaintiff  was  guilty  of  contributory  negligence 
which  was  the  cause  of  the  accident  (i). 

i.  For  other  actions  arising  out  of  vols,  i-io  Am.  Nbg.  Rep.  and  the  cur* 
Accidents  on  Highways  Caused  by  rent  numbers  of  that  series  of  Reports. 
Team  Falling  over  Embankment,  see 
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Appeal  from  Court  of  Common  Pleas,  Northumberland  County. 

Action  for  injuries  by  Henry  M.  Conrad  against  the  township  of 
Upper  Augusta.  From  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Judgment  reversed. 

S.  P.  Wolverton  and  C.  B.  Witmer,  for  appellant.  . 

Voris  Auten,  L.  S.  Walter  and  P.  A.  Vought,  for  appellee. 

Potter,  J.  —  All  the  assignments  of  error  in  this  case  raise  but 
one  question  —  the  contributory  negligence  of  the  plaintiff.  It 
appears  from  the  evidence  that  the  plaintiff  was  thoroughly  famiiiar 
with  the  road  over  which  he  was  traveling  at  the  time  of  the  acci- 
dent, and  was  in  the  habit  of  using  it  almost  daily.  It  was  an  ordi- 
nary country  road.  At  the  hour  of  the  accident  it  was  early  morn- 
ing, and  very  dark,  so  that  the  plaintiff  attached  a  lantern  to  the 
front  of  his  wagon  to  enable  him  to  see  the  highway.  Shortly  before 
the  accident  occurred  his  lantern  went  out.  Instead  of  stopping  at 
once  and  relighting  it,  the  plaintiff  allowed  the  team  to  continue  in 
motion.  The  result  was  that  they,  for  some  reason,  left  the  beaten 
track,  and  went  over  an  embankment  to  the  left  of  the  highway, 
upsetting  the  wagon,  and  causing  the  injury  for  which  this  suit  is 
brought. 

According  to  the  plaintiff's  own  statement,  when  he  found  the 
lantern  was  out  he  rose  up  and  turned  to  the  right  to  look  out.  He 
could  see  nothing  of  the  lantern  nor  could  he  see  the  horses,  it  was 
so  dark.  He  sat  down,  and  found  at  that  time  that  he  had  reached 
the  summit,  and  was  beginning  to  go  down  hill.  It  is  apparent, 
therefore,  that  there  was  ample  time,  after  the  plaintiff  knew  that 
the  lantern  was  out,  for  him  to  have  stopped  his  team,  and  relighted 
it,  before  the  accident  happened.  He  was  so  well  acquainted  with 
the  road  that  he  must  have  known  that  he  was  approaching  that 
portion  of  the  road  flanked  by  the  embankment.  In  addition  to 
this,  he  knew,  of  course,  that  one  of  his  horses  was  blind,  or  par- 
tially so.  The  evidence  points  irresistibly  to  the  conclusion  that 
the  plaintiff  contributed,  by  his  own  negligence,  to  his  injury.  The 
case  is  in  line  with  Mueller  p.  Ross  Tp.,  152  Pa.  St.  399,  25  Atl.  Rep. 
604,  the  facts  being  very  similar.  As  was  there  stated:  "There 
are  few  country  roads  that  are  safe  at  night  when  it  is  so  dark 
that  nothing  can  be  seen.  Knowing,  as  he  did,  the  condition  of 
this  road,  of  the  curve,  the  embankment,  and  the  slope  and  trusting 
entirely  to  his  horse  to  select  the  traveled  part  of  the  road,  the  plain- 
tiff assumed  the  risk."  This  language  is  most  appropriate  to  the 
case  in  hand.  In  Winner  v.  Oakland  Tp.,  158  Pa.  St.  405,  27  Atl. 
Rep.  mo,  mi:  "A  person  who  has  knowledge  of  the  dangerous 
condition  of  a  public  highway,  and  ventures  to  drive  over  it,  assumes 
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the  risk  of  personal  injuries  resulting  from  the  bad  condition  of  the 
road.'*  In  the  present  case,  however,  it  is  not  alleged  that  the  road 
was  in  bad  condition,  the  charge  of  negligence  against  the  township 
being  based  entirely  upon  the  absence  of  a  guard  or  barrier  along 
the  embankment.  The  plaintiff  was  traveling  quietly  along  the  road, 
just  before  the  accident.  It  was  so  dark  that  prudence  had  sug- 
gested to  him  the  necessity  for  a  light.  For  some  reason  the  light 
went  out.  Obviously,  the  prudent  thing  for  him  to  have  done  would 
have  been  to  stop  immediately,  and  relight  the  lantern.  As  he  did 
not  choose  to  do  so,  and  knowing  the  road  as  he  did,  he  must  be 
presumed  to  have  taken  the  risk  of  his  horses  going  over  the 
embankment  and  falling  down  the  slope.  The  accident  could  not 
have  occurred  had  the  horses  not  left  the  beaten  track.  The  first 
assignment  of  error  is  sustained,  and  the  judgment  is  reversed. 


TEMPLETON  V.  WARRIORSMARK  TOWNSHIP. 

Supreme  Court y  Pennsylvania,  Julyy  ipoi. 


DEFECTIVE  HIGHWAY  —  PERSON  RIDING  IN  SLEIGH  INJURED  — 
CONTRIBUTORY  NEGLIGENCE  — ERRONEOUS  INSTRUCTION.— 
In  an  action  to  recover  damages  for  injuries  sustained  by  a  person  who, 
while  a  member  of  a  sleighing  party,  was  injured  on  defective  highway,  it 
was  reversible  error  to  give  an  instruction  suggesting  to  the  jury  that  if  the 
plaintiff  had  not  voluntarily  made  herself  a  member  of  the  sleighing  party 
she  would  not  have  been  hurt,  and  that  she  may  have  been  guilty  of  con- 
tributory negligence  in  joining  the  party  in  a  sleighride  over  the  highway. 

Appeal  from  Court  of  Common  Pleas,  Huntingdon  County. 

Action  by  Alice  B.  Templeton  aganist  the  township  of  Warriors- 
mark,  for  injury  received  by  plaintiff  from  a  defective  highway. 
From  judgment  for  defendant,  plaintiff  appeals.     Judgment  reversed, 

W.  H.  &  J.  S.  Woods,  Hicks  &  Templeton  and  A.  V.  Dively, 
for  appellant. 

W.  M.  Henderson  and  Thos.  F.  Bailey,  for  appellee. 

Potter,  J.  —  The  charge  of  the  learned  court  below  is  a  very 
careful  and  discriminating  statement  of  the  law  applicable  to  the 
facts  of  the  case,  with  the  exception  of  that  portion  which  is  assigned 
as  the  subject  of  the  fourth  specification  of  error.  Here  —  inad- 
vertently, no  doubt  —  the  doctrine  of  contributory  negligence  was 
carried  to  a  limit  which  is,  perhaps,  extreme.  It  was  suggested  to 
the  jury  that  the  plaintiff  may  have  been  guilty  of  contributory 
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negligence  in  joining  the  party  upon  the  night  in  question  in  a  sleigh* 
ride  over  a  public  highway.  The  jury  were  told  that:  "  If  she  had 
not  voluntarily  made  herself  a  member  of  this  sledding  party,  she 
would  not  have  received  the  injury  she  complains  of.  Now,  gen- 
tlemen, was  she  guilty  of  negligence,  under  such  circumstances,  in 
attempting  to  pass  over  this  road  on  the  night  of  the  accident  ?  If 
you  find  that  she  was,  then  she  cannot  recover  from  the  township 
any  damages  for  her  injury,  however  severely  she  was  hurt  on  that 
trip."  It  is  true  that  it  was  left  to  the  jury  to  say  whether  or 
not  it  was  negligence  for  the  plaintiff  to  attempt  to  travel  upon 
the  public  highway  at  the  time  and  place  and  under  the  circum- 
stances; but  the  suggestion  was  put  so  forcibly  by  the  court 
that  we  feel  that  it  may  have  had  undue  weight  in  determining 
the  action  of  the  jury.  The  mere  fact  of  passing  over  the  pub- 
lic highway  was  not,  in  itself,  sufficient  ground  upon  which  to  predi- 
cate contributory  negligence.  To  do  so  would  be  going  rather 
further  than  the  doctrine  of  any  of  our  cases  will  warrant.  The 
negligence  charged  against  the  defendant  was  confined  to  its  action 
with  respect  to  the  particular  portion  of  the  highway  where  the 
accident  happened.  The  plaintiff  could  only  be  charged  with  such 
negligence  as  co-operated  with  that  of  the  defendant  to  produce  the 
accident.  It  must,  therefore,  be  confined  proximately  to  the  time 
and  place  of  the  accident.  It  was  going  too  far  back  in  the  sequence 
of  events  to  suggest  to  the  jury  that,  if  the  plaintiff  had  not  volun- 
tarily made  herself  a  member  of  the  sledding  party,  she  would  not 
have  received  the  injury.  The  statement  is  true,  as  a  matter  of 
course,  but  it  is  tantamount  to  saying  that,  if  she  had  not  been 
present  at  the  time  of  the  accident,  she  would  not  have  been  hurt. 
We  feel  that  the  fourth  specification  of  error  must  be  sustained. 
None  of  the  other  specifications  need  discussion.  The  judgment  is 
reversed,  and  a  venire  facias  de  novo  is  awarded. 


GORMAN  v.  BUDLONG. 

Supreme  Court>  Rhode  Island,  Julyy  igoi. 


DEATH  OF  CHILD  CAUSED  BY  PREMATURE  BIRTH  —  INJURY  TO 
MOTHER  —  RIGHT  OF  ACTION  —  STATUTE.  —  In  an  action  to  recover 
damages  for  the  death  of  a  child  which  died  on  account  of  premature  binh. 
the  mother  of  the  child  being  injured  through  the  alleged  negligence  of 
defendant  in  failing  to  execute  certain  repairs  in  a  tenement  of  which  plain* 
tiff  was  a  tenant,  it  was  held  that  the  child's  father  could  not  maintain  aa 
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action,  as  the  next  of  kin,  under  the  statute,  Gen.  Laws,  ch.  233.  sec  14, 
which  provides  that  whenever  the  death  of  a  person  shall  be  caused  by  the 
wrongful  act  of  another,  and  the  act  is  such  as  would  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  recover  damage,  the  next  of  kin 
may  maintain  such  action  (1). 

Action  by  Patrick  Gorman  against  Robert  £.  Budlong.  Demur- 
rer to  the  declarations  sustained. 

Leonard  M.  Harton,  for  plaintiff. 

Frederick  A.  Jones,  for  defendant. 

Rogers,  J.  —  This  case  is  before  us  upon  demurrer  to  the  plain- 
tiff's declaration.  It  is  an  action  of  trespass  on  the  case,  for  negli- 
gence, brought  by  the  plaintiff,  as  father  and  next  of  kin  of  Patrick 
Gorman,  Jr.,  and  the  facts  as  alleged,  are  that  the  plaintiff  was  a 
tenant  from  week  to  week  of  a  tenement  of  the  defendant;  that  the 
plaster  of  the  ceiling  of  the  kitchen  in  said  tenement  became  loose 
and  liable  to  fall;  that  on  or  about  November  15,  1900,  and  again 
on  or  about  December  1,  1900,  the  plaintiff  notified  the  defendant, 
his  agents  and  servants,  of  the  defective  and  dangerous  condition  of 
said  ceiling;  that  in  consideration  that  said  plaintiff  and  the  mem- 
bers of  his  family  would  continue  in  said  tenement  as  his  tenants, 
and  in  consideration  that  said  plaintiff  would  and  did  continue  to 
pay,  or  become  liable  to  pay,  the  weekly  rent  for  the  same,  as  he 
had  previously  been  accustomed  to  do,  said  defendant,  his  agents 
and  servants,  promised  to  have  said  tenement  repaired  and  said 
ceiling  replastered  so  as  to  make  the  same  safe  for  said  plaintiff  and 
the  members  of  his  family  to  live  in,  and  not  subject  him,  them  or 
any  of  them,  to  great  danger  of  serious  injury,  whereupon  it  became 
and  was  the  duty  of  said  defendant  to  make  or  cause  to  be  made 
the  repairs  necessary  to  make  said  tenement  safe  for  said  plaintiff 
and  the  members  of  his  family  to  live  in,  and  not  subject  him,  them 
or  any  of  them,  to  great  danger  of  serious  injury,  and  to  put  said 
tenement  in  a  tenantable  condition,  yet  said  defendant,  in  violation 
of  his  said  duty,  wholly  neglected  to  make  said  necessary  repairs, 
and  that  thereafterwards,  on,  to  wit,  January  22,  1901,  in  conse- 
quence of  said  plaintiff's  neglecting  to  make  said  necessary  repairs, 
said  ceiling  fell  upon  Eliza  Gorman,  the  plaintiff's  wife,  while  she 
was  engaged  in  her  household  duties  and  in  the  exercise  of  due  and 
reasonable  care   and  caution  on  her  part,  severely  injuring  and 

1.  Compare  Allaire  v.  St.  Lake's  Hos-  decision  of  the  Appellate  Court,  ruled 

pital  (Illinois \  iqoo)>  7  Am.  Neg.  Rep.  lhat    an    action   would   not  lie.     The 

427,  in  which  a  similar  question  on  the  authorities  cited  in  the  Allaire  case  are 

rigbt  of  action  was  involved,  and  the  also  reviewed  in  the  case  at  bar. 
Illinois  Supreme  Court,  following  the 


i 
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bruising  her,  and  that,  from  and  on  account  of  the  injuries  and  shock 
occasioned  by  said  ceiling  falling  upon  her,  the  said  Eliza  Gorman 
was  caused  to  give  birth  to  a  child  prematurely,  which  said  child 
afterwards,  on,  to  wit,  January  25,  1901,  on  account  of  said  prema- 
ture birth,  died;  that  on  account  of  said  premature  birth  of  said 
child,  and  the  weakness  and  illness  resulting  therefrom,  said  plain- 
tiff was  obliged  to,  and  did,  pay,  lay  out,  and  expend  large  sums  of 

money,  to  wit,  the  sum  of dollars,  for  medical  attendance  and 

nursing  and  medicines  in  the  proper  care  and  treatment  of  said  child; 
that  on  account  of  said  death  of  said  child,  occasioned  as  aforesaid, 
said  plaintiff  was  obliged  to,  and  did,  pay,  lay  out,  and  expend  large 

sums  of  money,  to  wit,  the  sum  of dollars,  in  the  burial  of 

said  child  and  other  necessary  funeral  expenses,  to  the  plaintiff's 
damage  $5,000,  etc.  The  action  was  brought  to  recover  for  the 
death  of  the  child,  under  Gen.  Laws,  R.  I.,  c.  233,  §  14,  which  is  as 
follows,  viz.:  "  Sec.  14.  Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default  of  another,  and  the 
act,  neglect,  or  default,  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  every  such  case,  the  person 
who,  or  the  corporation  which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law  to  a 
felony.  Every  such  action  shall  be  brought  by  and  in  the  name  of 
the  executor  or  administrator  of  such  deceased  person,  whether 
appointed  or  qualified  within  or  without  the  State,  and  the  amount 
recovered  in  every  such  action  shall  one-half  thereof  go  to  the  hus- 
band or  widow,  and  one-half  thereof,  to  the  children  of  the  deceased, 
and  if  there  be  no  children  the  whole  shall  go  to  the  husband  or 
widow,  and  if  there  be  no  husband  or  widow,  to  the  next  of  kin,  in 
the  proportion  provided  by  law  in  relation  to  the  distribution  of 
personal  property  left  by  persons  dying  intestate:  provided,  that 
every  such  action  shall  be  commenced  within  two  years  after  the 
death  of  such  person.  If  there  is  no  executor  or  administrator,  or 
if,  there  being  one,  no  action  is  brought  in  his  name  within  six 
months  after  the  death,  one  action  may  be  brought  in  the  names  of 
all  the  beneficiaries,  either  by  all,  or  by  part  stating  that  they  sue 
for  the  benefit  of  all  and  stating  their  respective  relations  to  the 
deceased:  provided,  that  if  all  do  not  bring  such  suit,  only  those 
bringing  it  shall  be  responsible  for  cost;  but  judgment  shall  be 
for  the  benefit  of  all,  and  shall  be  entered  as  several  judgments 
for  each  in  his  proportion   as  aforesaid,  and   executions  thereon 
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shall  issue  in  favor  of  each  respectively:  provided,  further, 
that  if  such  action  shall  be  brought  by  the  beneficiaries,  no  action 
shall  thereafter  be  brought  by  the  executor  or  administrator.  There 
shall  be  but  one  bill  of  costs  in  favor  of  the  plaintiffs,  which  shall 
enure  equally  for  the  benefit  of  those  bringing  the  suit,  and  of  them 
only."  The  defendant  demurred  to  the  declaration,  which  consists 
of  one  count  only,  on  the  following  grounds,  viz.:  i.  That  the 
plaintiff's  intestate  could  not  have  maintained  an  action  for  dam- 
ages against  the  defendant  had  he  survived,  and,  therefore,  the 
plaintiff  in  this  case  has  no  right  of  action  against  said  defendant. 
2.  That  said  action  is  improperly  brought  under  chapter  233,  §  14, 
of  the  General  Laws.  3.  That  said  plaintiff's  intestate,  not  being 
recognized  by  the  law  as  a  person  capable  of  having  a  standing  in 
court,  cannot  be  represented  by  the  plaintiff  in  this  case;  4,  that  said 
plaintiff,  who  sues  in  his  representative  capacity  as  next  of  kin  of 
Patrick  Gorman,  Jr.,  seeks  to  recover  for  money  expended  in  his 
individual  capacity. 

Inasmuch  as,  to  enable  the  plaintiff  to  recover,  the  act,  neglect, 
or  default  must  have  been  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  the  question  at  once  presenting  itself 
is,  can  one  maintain  an  action  for  injuries  received  by  him  while  in 
his  mother's  womb  ?  The  plaintiff  has  prepared  an  ingenious  brief, 
and  lays  great  stress  upon  the  acts  an  unborn  child  can  do,  citing 
many  authorities,  and  seeking  by  analogy  to  reach  the  conclusion 
to  which  he  would  have  the  court  arrive.  Unquestionably,  an 
unborn  child  has  many  rights  and  privileges,  but  it  matters  not  what 
rights  and  privileges  it  has  if  it  had  not  the  right,  had  it  lived,  to 
maintain  an  action  for  the  injury  alleged  to  have  been  suffered  in 
this  case.  In  Walker  v.  Railway  Co.,  (decided  in  1891)  L.  R.  28  Ir. 
69,  the  plaintiff,  an  infant,  of  a  few  months  of  age,  brought  an 
action  for  personal  injuries  against  the  defendant  for  injuries 
sustained  by  her  while  en  ventre  sa  mere,  whereby  she  was  perma- 
nently crippled  and  deformed.  The  child's  mother  was  a  pas- 
senger on  the  defendant's  railroad,  and  suffered  injuries  during 
her  pregnancy,  and  brought  action  and  recovered  damages  for  her 
own  injury.  The  infant  plaintiff  also  brought  suit,  which  is  the 
one  referred  to.  The  case  was  learnedly  argued,  and  considered, 
and  the  judges  delivered  their  opinions  seriatim,  and  were  unani- 
mous that  the  action  could  not  be  maintained.  The  question, 
however,  whether  such  an  action  could  be  maintained  under  any 
circumstances  by  an  infant  who  was  in  its  mother's  womb  at  the 
time  of  the  alleged  injury,  was  discussed  elaborately  and  with  great 
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learning  both  by  court  and  counsel.  O'Brien,  Ch.  J.,  after  dis- 
cussing the  question,  expressly  declined  to  commit  himself,  leaving 
it,  as  far  as  he  was  concerned,  "an  open  question. "  The  other 
judges  treated  the  matter  in  a  broader  and  more  comprehensive 
manner.  Johnson,  J.,  discussed  the  matter  with  great  affluence  of 
learning,  and  said  on  page  84,  inter  alia:  "As  a  matter  of  fact, 
when  the  act  of  negligence  occurred  the  plaintiff  was  not  in  esse — 
was  not  a  person  or  a  passenger  or  a  human  being.  Her  age  and 
her  existence  are  reckoned  from  her  birth,  and  no  precedent  has 
been  found  for  this  action.  Lord  Coke  says:  'Although  filius  in 
utero  tnatris  est  pars  viseerum  matris,  yet  the  law  in  many  cases  hath 
consideration  of  him  in  respect  of  the  apparent  expectation  of  his 
birth.*  Earl  of  Bedford's  Case,  7  Coke,  8b.  This  imputed  exist- 
ence in  esse  to  an  unborn  child  is  a  fiction  of  the  civil  law,  which 
regards  an  unborn  child  as  born  for  some  (not  for  all)  purposes 
connected  with  the  acquisition  and  preservation  of  real  or  personal 
property  *  *  *  Thus  it  would  appear  that  according  to  this 
fiction  an  unborn  child  may  in  the  civil  law  at  the  same  moment  be 
regarded  as  in  esse  and  not  in  esse;  for  its  own  benefit  in  esse9  to  its 
prejudice  not  in  esse;  and,  unless  for  the  benefit  of  itself,  not  in  esse. 
As  the  civil  law  prevailed  in  the  ecclesiastical  and  admiralty  courts, 
and  also  entered  largely  into  the  jurisprudence  administered  in 
the  court  of  chancery,  most  of  the  authority  by  which  an  unborn 
child  is  for  its  own  benefit  regarded  as  born  is  to  be  found  in  the 
decisions  of  those  courts."  After  referring  to  a  number  of  authori- 
ties, he  proceeds  as  follows  (page  87):  "  These  authorities  appear 
to  me  to  show  that  the  doctrine  which  regards  an  unborn  child  as 
born  for  its  own  benefit  (which  is  the  utmost  limit  of  the  doctrine) 
is  a  fiction  adopted  from  the  civil  law  by  the  courts  of  equity  for 
some,  but  not  for  all  purposes,  and  far  more  seldom  recognized  in 
the  courts  of  law.  The  present  is  and  always  was  a  common-law 
action  for  personal  injuries  caused  by  the  negligence  or  breach  of 
duty  of  the  defendants,  and  it  lies  for  the  plaintiff  to  show  what  was 
this  duty  of  the  defendants  towards  the  plaintiff,  and  how  it  arose. 
4  Negligence '  and  'duty*  are,  respectively,  relative,  not  absolute 
terms.  It  is  not  contended  that  the  duty  arose  out  of  contract. 
The  contract  was  between  the  defendants  and  Mrs.  Walker,  and,  so 
far  as  contract  is  concerned,  it  was  to  Mrs.  Walker  the  defendants 
were  liable  for  breach  of  it.  If  it  did  not  spring  out  of  contract,  it 
must,  I  apprehend,  have  arisen,  if  at  all,  from  the  relative  situation 
and  circumstances  of  the  defendants  and  plaintiff  at  the  time  of  the 
occurrence  of  the  act  of  negligence.  But  at  that  time  the  plaintiff 
had  no  actual  existence,  was  not  a  human  being,  and  was  not  a 
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passenger  —  in  fact,  as  Lord  Coke  says,  the  plaintiff  was  then  pars 
viscerutn  matrisj  and  we  have  not  been  referred  to  any  authority  or 
principle  to  show  that  a  legal  duty  has  ever  been  held  to  arise 
towards  that  which  is  not  in  esse  in  fact,  and  has  only  a  fictitious 
existence  in  law,  so  as  to  render  a  negligent  act  a  breach  of  that 
duty."     As  to  analogies  drawn  from  the  criminal  law,  the  learned 
judge  says  (page  88):     "Then  it  is  contended  that  this  action  lies 
in  analogy  to  the  criminal  law  —  that  if  a  child  born  alive  afterwards 
dies  of  injuries  received  while  in  utero,  this  is  murder  in  the  person 
who  inflicted  them  (i  Russ.  Crimes  (5th  Ed.),  c.  2,  646,  note);  but 
I  think  that  there  is  no  true  analogy  between  crime  and  tort  in  this 
•case.     Crimes  are  offenses  against  the  public.     They  are  those  acts 
or  attempts  which  tend  to  the  prejudice  of  the  whole  community, 
and  as  a  general  rule  the  criminal  intent  and  the  act  charged  to  be 
criminal  must  concur,  to  constitute  a  crime.     Tort,  on  the  other 
hand,  is  a  private  wrong  sustained  by  some  person  or  body  of  per- 
sons.    The  sanction  of  the  one  is  punishment.     The  result  of  the 
other  is  compensation.     *    *    *    In  early  times  the  criminal  law 
as  to  the  infant  in  utero%  just  born  alive,  was  far  more  stringent  and 
severe,  as  stated  by  Bracton,  than  it  is  at  present    *     *    *    This 
may  be  accounted  for  on  principles  of  public  policy,  by  the  stern 
severity  of  the  criminal  law  in  the  supreme  exigencies  of  public 
safety,  where  the  offense  is  prosecuted  by  the  crown  on  behalf  of 
the  entire  community,  for  the  security  of  society,  the  preservation 
of  infant  life,  and  the  queen's  peace,  in  order  that,  as  Lord  Coke 
says  (3  Inst.  50),  'so  horrible  a  crime  should  not  go  unpunished.*  " 
In  Dietrich  v.  Inhabitants  of  Northampton  (decided  in  1884)  13& 
Mass.  14,  52  Am.  Rep.  422,  the  mother  of  the  deceased  slipped  upon 
a  defect  in  a  highway  of  the  defendant  town,  fell,  and  had  a  verdict 
for  her  damages.     At  the  time  she  was  between  four  and  five  months 
advanced  in  pregnancy,  the  fall  brought  on  a  miscarriage,  and  the 
child,  although  not  directly  injured,  unless  by  a  communication  of 
the  shock  to  the  mother,  was  too  little  advanced  in  foetal  life  to  sur- 
vive its  premature  birth.     There  was  testimony,  however,  based 
upon  observing  motion   in   its  limbs,    that  it  did  live  for  ten  or 
fifteen  minutes.     Administration  was  taken  out,  and  the  admini- 
strator brought  action,  upon  the  Public  Statutes  of  Massachusetts 
(chapter  52,  §  17),  for  the  further  benefit  of  the  mother,  in  part  or 
in  whole,  as  next  of  kin.     The  court,  speaking  through  Holmes,  J., 
in  delivering  the  opinion,  says:     "The  court  below  ruled  that  the 
action  could  not  be  maintained  and  we  are  of  the  opinion  that  the 
ruling  was  correct.     *    *    *    Some  ancient  books  seem  to  have 
-allowed  the  mother  an  appeal  for  the  loss  of  her  child  by  a  trespass 
Vol.  X  — 13 
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upon  her  person.  *  *  *  But  no  case,  so  far  as  we  know,  has 
ever  decided  that,  if  the  infant  survived,  it  could  maintain  an  action? 
for  injuries  received  by  it  while  in  its  mother's  womb.  Yet  that  is 
the  test  of  the  principle  relied  on  by  the  plaintiff,  who  can  hardly 
avoid  contending  that  a  pretty  large  field  of  litigation  has  been  left 
unexplored  until  the  present  moment."  After  considering  various 
cases  and  arguments,  the  learned  judge  concludes  as  follows:  "  Tak- 
ing all  the  foregoing  considerations  into  account,  and  further,  that,  as 
the  unborn  child  was  a  part  of  the  mother  at  the  time  of  the  injury, 
any  damage  to  which  it  was  not  too  remote  to  be  recovered  for  at  all 
was  recoverable  by  her,  we  think  it  clear  that  the  statute  sued  upon 
does  not  embrace  the  plaintiff's  intestate  within  its  meaning,  and 
have  not  found  it  necessary  to  consider  the  question  of  remoteness, 
or  the  effect  of  those  cases  which  declare  that  the  statute  liability  of 
towns  for  defects  in  highways  is  more  narrowly  restricted  than  the 
common-law  liability  for  negligence."  In  Allaire  v.  St.  Luke's 
Hospital,  (decided  in  1900)  184  111.  359,  7  Am.  Neg.  Rep.  427,  56 
N.  £.  Rep.  638,  the  plaintiff,  an  infant  of  tender  age,  brought  suit 
by  his  next  friend  against  the  defendant  for  injuries  sustained  while 
in  the  womb  of  his  mother,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  in  an  elevator  accident  on  February  2r 
1896,  whereby  the  mother  was  much  injured,  and  thereby  the  plain- 
tiff was  also  greatly  injured,  so  that  when  said  plaintiff  was  born, 
on  February  6,  1896,  he  was  permanently  crippled  and  deformed 
The  mother  settled  with  the  defendant  for  a  valuable  consideration, 
and  in  the  suit  brought  by  the  plaintiff,  the  defendant  filed  a  general 
demurrer,  which  was  sustained  by  the  trial  court.  Upon  an  appeal 
to  the  Appellate  Court  of  the  First  District,  the  judgment  of  the 
lower  court  was  affirmed  (reported  in  76  111.  App.  441),  and  from 
that  judgment  of  affirmance  an  appeal  was  taken  to  the  Supreme 
Court  of  the  State.  The  opinion  of  the  Appellate  Court,  which  was 
adopted  by  the  Supreme  Court,  concluded  as  follows:  "The  doc- 
trine of  the  civil  law  and  the  ecclesiastical  and  admiralty  courts, 
therefore,  that  an  unborn  child  may  be  regarded  as  in  esse  for  some 
purposes,  when  for  its  benefit,  is  a  mere  legal  fiction,  which,  so  far 
as  we  have  been  able  to  discover,  has  not  been  indulged  in  by  the 
courts  of  common  law  to  the  extent  of  allowing  an  action  by  an 
infant  for  injuries  occasioned  before  its  birth.  If  the  action  can  be 
maintained,  it  necessarily  follows  that  an  infant  may  maintain  an 
action  against  its  own  mother  for  injuries  occasioned  by  the  negli- 
gence of  the  mother  while  pregnant  with  it.  We  are  of  the  opinion, 
that  the  action  will  not  lie." 

The  counsel  for  the  plaintiff  has  called  our  attention  to  Gen» 
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Laws,  R.  I.,  c.  203,  sec.  23,  which  provides  that  a  child  of  a  testator, 
born  after  his  father's  death,  for  whom  no  provision  was  made  by 
his  father  by  will  or  otherwise,  shall  take  the  same  share  of  his 
father's  estate  that  he  would  have  been  entitled  to  if  his  father  had 
died  intestate,  and  also  to  chapter  210,  sec.  21,  by  which  it  is  pro- 
vided that  in  proceedings  in  the  Probate  Court  the  interests  of  a 
person  unborn  may  be  represented  by  a  guardian  ad  litem  or  next 
friend  to  be  appointed  by  the  court.  These  statute  provisions, 
however,  furnish  no  analogies  for  guidance  in  the  case  at  bar,  in 
our  opinion ;  for  a  statute  only  governs  the  cases  to  which  it  was 
designed  to  apply,  and  if  chapter  233,  sec.  14,  under  which  this  action 
was  brought,  was  intended  to  apply  to  injuries  to  unborn  infants, 
such  intention  should  have  been  expressed  in  its  provisions.  The 
statute  in  question  is  drawn  from  an  English  statute  (Lord  Camp- 
bell's Act;  9  &  10  Vict.,  c.  93,  sec.  1),  and  the  English  common  law  is 
the  foundation  of  our  system  of  jurisprudence;  and  for  those  feeling 
there  is  a  hardship  in  the  principle  of  law  as  hereinbefore  laid  down, 
as  an  occasional  dissenting  judge  has  expressed  himself  as  feeling, 
we  borrow  these  words  of  Mr.  Associate  Justice  O'Brien  in  Walker 
v.  Railway  Co.,  supra,  viz.:  "We  have  to  see  whether  the  right 
claimed  exists  in  the  English  legal  system,  or  flows  out  of  any 
admitted  principles  in  that  system.  The  law  is  in  some  respects  a 
stream  that  gathers  accretions  with  time  from  new  relations  and 
conditions.  But  it  is  also  a  landmark  that  forbids  advance  on 
defined  rights  and  engagements;  and,  if  these  are  to  be  altered  — 
if  new  rights  and  engagements  are  to  be  created  —  that  is  the  pro- 
vince of  legislation,  and  not  of  decision." 

In  our  opinion,  one  cannot  maintain  an  action  for  injuries  received 
by  him  while  in  his  mother's  womb;  and  consequently  his  next  of 
kin,  under  the  statute,  after  his  death,  cannot  maintain  an  action 
therefor,  and  so  the  demurrer  must  be  sustained  on  this  ground. 
As  sustaining  the  demurrer  on  this  ground  is  conclusive  against 
maintaining  the  action,  it  is  unnecessary  to  consider  what  damages 
could  have  been  obtained  were  the  suit  maintainable. 

Demurrer  sustained,  and  case  remitted  to  the  Common  Pleas 
Division,  with  directions  to  enter  judgment  for  the  defendant  for 
costs. 
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TEXAS  AND  PACIFIC  RAILWAY  COMPANY  V. 

DICK. 

Court  of  Civil  Appeals,  Texas,  May,  ipoi. 


CARRIER  AND  PASSENGER  —  ASSAULT  UPON  PASSENGER  AFTER 
ALIGHTING  FROM  TRAIN  AND  WHILE  ON  DEPOT  GROUNDS  — 
LIABILITY  OF  CARRIER.  —  In  an  action  to  recover  damages  against  the 
railroad  company  for  an  assault  upon  plaintiff  while  on  its  station  and  depot 
grounds  after  alighting  from  one  of  its  passenger  trains,  the  relations  of 
carrier  and  passenger  being  alleged,  it  was  held,  that  plaintiff  was  a  passen- 
ger, and  entitled  to  the  protection  of  the  carrier's  agents  and  servants  from 
the  assaults  of  third  persons  not  agents  or  servants  of  the  carrier  (i). 

Held,  also,  that  a  passenger  alighting  from  a  train  remains  a  passenger  for  a 
reasonable  time  thereafter,  while  on  the  premises  of  the  carrier,  such  rea- 
sonable time  being  such  as  is  reasonably  necessary  to  enable  him  to  leave 
the  premises  after  alighting  from  the  train,  and  is  entitled  to  the  protection 
of  the  carrier's  agents  and  servants  from  the  assaults  of  third  persons  not 
agents  or  servants  of  the  carrier  (2). 

Appeal  from  District  Court,  Parker  County. 

Action  by  Harvey  Dick  against  the  Texas  &  Pacific  Railway 
Company.  From  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Bidwell  &  Stennis,  f of  appellant. 

Henry  W.  Kuteman,  Jas.  C.  Wilson  and  A.  B.  Flannary,  for 
appellee. 

Hunter,  J.  —  This  suit  was  brought  by  Harvey  Dick  against  the 
appellant  railroad  company  to  recover  damages  for  an  assault  and 
battery  committed  on  the  plaintiff  on  its  station  and  depot  grounds, 
while  as  he  alleges,  the  relation  of  passenger  and  carrier  existed 
between  him  and  the  company.     The  defense  was  a  general  denial. 

1.  Assaults  upon  passengers  at  stations,  other  than  carrier's  servants  or  fellow* 
—  For  actions  arising  out  of  Assaults  passengers.  —  See  vol.  8  Am.  Neg.  Cas. 
upon  Passengers,  from  the  earliest  and  vols.  1-10  Am.  Neg.  Rep.  See  also 
period  to  1897,  see  vol.  8  Am.  Neg.  Cas.,  United  Railways,  etc.,  Co.  v.  State 
where  the  same  are  chronologically  (Maryland,  1901),  reported  in  this  vol- 
grouped  and  arranged  in  alphabetical  ume  of  Am.  Neg.  Rep.,  page  71.  ante 
order  of  States.  Subsequent  actions  to  (assault  by  fellow-passenger),  and  the 
date  appear  in  vols.  1-10  Am.  Neg.  note  appended  thereto  on  Liability  op 
Rep.,  and  the  current  numbers  of  that  Carrier  for  Assault  by  Passenger 
series  of  Reports.  upon   Fellow-passenger,  page  77-83. 

ante,  where  the  ruling  in  the  case  at  bar 

2.  Assaults  upon  passengers  by  persons    is  followed  in  several  of  the  cases  cited. 
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The  verdict  and  judgment  in  the  District  Court  went  against  the 
company,  for  $800,  and  it  has  appealed. 

The  evidence  tended  and  was  sufficient  to  establish  that  on  the 
15th  day  of  January,  1900,  Harvey  Dick,  who  was  a  merchant  doing 
business  at  Millsap,  Tex.,  bought  a  ticket  from  A.  C.  Grammer,  the 
defendant's  station  agent  at  Millsap,  to  go  to  Weatherford,  a  dis- 
tance of  ten  miles,  and  informed  the  agent  that  he  would  return  on 
the  night  passenger  train  which  arrived  at  Millsap  about  eleven 
o'clock.  He  was  a  passenger  on  the  returning  night  train,  and 
upon  alighting  from  this  train  at  about  11:30  o'clock  that  night,  he 
walked  along  a  graveled  way  about  ten  feet  wide,  which  lay  between 
the  railroad  track  where  the  train  was  standing  and  the  elevated 
plank  platform  surrounding  the  depot  and  station  house,  a  distance 
of  about  sixty  or  seventy  feet,  when  he  reached  the  station  house. 
In  front  of  this,  Mr.  Grammer,  the  agent,  and  the  train  porter  were 
loading  into  the  train  some  trunks,  and  partially  obstructed  the 
gravel  walk,  when  he  set  down  his  grip,  and  assisted  Mr.  Grammer 
in  putting  on  a  large  trunk.  He  then  picked  up  his  grip,  and  con- 
tinued his  walk  homeward.  He  walked  along  west  on  this  gravel 
way  about  120  feet  to  the  west  end  of  the  elevated  platform,  where 
his  path  of  exit  crossed  the  appellant's  tracks  and  right  of  way,  and 
continued  over  a  pair  of  steps  which  surmounted  the  north  fence 
inclosing  the  depot  grounds.  Near  the  end  of  this  platform,  one 
Barney  Ellis,  a  brother  of  the  agent's  wife,  overtook  and  passed 
him,  and  as  he  did  so  asked  him  if  he  was  Harvey  Dick,  and,  upon 
his  answering  in  the  affirmative,  Ellis  struck  him  in  the  face  with 
brass  knuckles,  or  some  hard  substance,  knocking  him  down,  and 
rendering  him  unconscious,  and  in  a  most  cowardly  and  brutal  man- 
ner jumped  on  him,  and  continued  to  beat  his  face  until  it  was  hor- 
ribly and  shamefully  bruised  and  lacerated.  Mr.  Grammer  was 
standing  on  this  graveled  way  in  plain  view  of  the  parties,  the  night 
being  almost  as  bright  as  day,  when  one  of  the  passengers  remarked, 
in  his  presence  and  hearing,  that  the  fight  was  going  on.  He  did 
not  attempt  to  interfere  or  go  near  them,  but  called  out  loudly, 
"  Boys,  stop  that  fighting!  "  and  passed  up  the  steps  to  the  platform 
and  into  his  office,  but  soon  came  out  again  when  the  plaintiff, 
wounded  and  bleeding,  in  a  semi-conscious  condition,  had  reeled 
and  clambered  to  the  platform,  where  he  was  sustaining  himself  by 
holding  onto  the  planks  thereof,  and  was  calling  to  the  agent  for 
help.  The  'agent  went  to  him,  and  carried  him  home,  and  sent  for 
a  doctor,  who  dressed  and  sewed  up  his  wounds;  but  for  more  than 
a  month  he  was  unable  to  do  work  of  any  consequence  at  his  busi- 
ness.    His  physical  suffering  and  his  humiliation  at  being  beaten  in 
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such  a  manner  fully  warranted  the  amount  of  the  verdict.  The 
evidence  further  established  that  the  party  who  made  this  cowardly 
assault  was  not  a  citizen  of  Texas,  but  was  visiting  the  agent's 
family,  together  with  a  cousin  named  Pink  Ellis,  from  Missouri; 
and  that  they  departed  the  State  that  night  in  some  mysterious  way 
for  their  native  land,  and  have  not  been  seen  in  Texas  since,  though 
much  sought  after.  It  further  tended  and  was  sufficient  to  estab- 
lish that  A.  C.  Grammer,  the  station  agent,  knew  that  the  assault 
would  likely  be  made  that  night,  if  he  did  not  instigate  it;  and  he 
took  no  steps  whatever  to  prevent  it,  nor  to  interfere  to  protect  the 
plaintiff  after  it  was  begun.  He  admits  that  his  feelings  were 
unkind  towards  Harvey  Dick,  and  had  been  for  some  time.  Harvey 
Dick  and  Barney  Ellis  did  not  know  each  other,  had  never  spoken 
to  each  other,  and  there  was  no  cause  for  ill  feelings  between  them. 
The  evidence  established  that  Harvey  Dick  was  still  on  the  depot 
grounds  and  premises  when  the  assault  was  made,  though  making 
his  departure  therefrom,  and  was,  consequently,  entitled  to  the 
protection  due  from  a  common  carrier  to  its  passengers. 

The  principal  contention  of  the  able  counsel  for  appellant  is  that, 
at  the  time  and  place  the  assault  was  made,  Harvey  Dick  was  not  a 
passenger,  but  had  ceased  to  be  such  when  he  alighted  from  the 
train,  and  was,  therefore,  not  entitled  to  the  protection  of  the  car- 
rier's agents  and  servants  from  the  assaults  of  third  persons  not 
agents  or  servants  of  the  company.  This  point  is  raised  in  several 
ways,  but  sharply  upon  the  charge  of  the  court,  and  in  special 
charges  asked  by  the  defendant  and  refused  by  the  court.  The 
court's  charge  was  as  follows:  "  If  you  believe  from  the  evidence 
that  the  plaintiff  had  paid  for  transportation  from  Weatherford  to 
Millsap,  over  the  road  of  defendant,  and  had  taken  passage  on  one 
of  defendant's  passenger  trains  from  Weatherford  to  Millsap,  then 
plaintiff  was  a  passenger  of  the  defendant  while  on  said  train,  and 
for  a  reasonable  time  after  alighting  therefrom,  and  while  on  the 
premises  of  the  defendant  prepared  for  ingress  and  egress  of  its 
passenger;  and  by  'reasonable  time,'  as  herein  used,  is  meant  such 
time  as  is  reasonably  necessary  to  enable  one  to  leave  the  grounds 
of  the  defendant  after  alighting  from  its  train.  If  you  find  and 
believe  that  the  plaintiff  was  a  passenger  of  the  defendant,  and  if  you 
believe  that  while  such  passenger  he  was  assaulted  by  some  one 
with  brass  knuckles,  or  other  hard  substance,  while  upon  the  depot 
premises  of  the  defendant  at  Millsap,  Texas,  and  if  you  believe  such 
assault  was  made  on  the  premises  of  (meaning  evidently,  "in  the 
presence  of  ")  or  with  the  knowledge  of  A.  C.  Grammer,  and  if  you 
believe  the  said  Grammer  was  the  station  agent  of  the  defendant  at 
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said  station  of  Millsap,  and  if  you  believe  the  said  Grammer  negli- 
gently failed  to  protect  or  defend  the  plaintiff  from  such  assault, 
and  if  you  believe  the  said  Grammer  could  by  reasonable  effort  have 
prevented  an  assault  or  protected  the  defendant  (meaning,  evi- 
dently, plaintiff)  therefrom,  and  if  you  believe  that  by  said  assault 
the  plaintiff  was  hurt  and  damaged,  you  will  find  for  the  plaintiff. 
If  you  believe  the  relationship  of  carrier  and  passenger  had  ceased 
to  exist  between  the  plaintiff  and  the  defendant  when  said  assault 
was  made,  then  you  will  find  for  the  defendant;  and  in  this  connec- 
tion you  are  charged  that  the  relation  of  passenger  ceased  to  exist 
after  the  defendant  alighted  from  the  train,  and  after  a  reasonable 
time  therefrom  to  enable  him  to  depart  from  the  premises  of  the 
defendant.  A  railroad  company  is  not  an  insurer  of  the  safety  of 
its  passengers,  but  is  only  required  to  use  reasonable  effort  to  pro- 
tect such  passengers;  and  you  will  not  find  for  the  plaintiff  unless 
you  believe  the  plaintiff  was  a  passenger  of  the  defendant,  and 
unless  you  further  believe  the  assault  was  made  in  the  presence  of, 
or  with  the  knowledge  of,  the  agent,  A.  C.  Grammer,  and  that  A. 
C.  Grammer  negligently  failed  to  interfere  to  prevent  the  assault  or 
protect  the  plaintiff."  The  charge  is  substantially  correct,  and 
those  requested  were  not.  In  Tex.  &  Pac.  R'y  Co.  v.  Jones,  (Tex. 
Civ.  App.)  i  Am.  Neg.  Rep.  531,  we  held  that  one  who  enters  the 
waiting  room  of  a  railroad  station  for  the  purpose  of  buying  a  ticket 
and  becoming  a  passenger  on  the  company's  train,  is  a  passenger,  and 
is  entitled  to  protection  from  the  company's  agents  and  servants 
against  insult  and  abuse  from  a  third  party,  committed  in  the  pres- 
ence of  the  station  agent.  In  the  case  of  Gaynor  v.  Old  Colony, 
etc.,  R'y  Co.,  100  Mass.  208,  7  Am.  Neg.  Cas.  4390,  the  plaintiff 
was  a  passenger  on  the  train,  but  was  injured  after  leaving  the  train 
and  the  platform  upon  which  he  had  alighted,  and  while  crossing  a 
side  track  in  an  effort  to  get  to  an  old  car  house  (for  a  necessary 
reason),  from  which  he  intended  to  proceed  on  an  adjacent  street 
to  his  home.  The  Supreme  Court  of  Massachusetts  held  that,  when 
injured,  he  was  still  a  passenger;  that  he  was  entitled  to  protection 
as  such  not  only  while  in  the  cars,  but  while  upon  the  depot  premises 
of  the  defendant.  In  McKimble  v.  Boston  &  M.  R.  R.  Co.,  139 
Mass.  542,  3  Am.  Neg.  Cas.  823,  2  N.  E.  Rep.  97,  the  same  learned 
court  say  (page  549,  139  Mass.  page  830,  3  Am.  Neg.  Cas.,  and  page 
98,  2  N.  E.  Rep.):  "  There  was  evidence  tending  to  show  that  the 
deceased  left  the  train  after  it  had  stopped  at  a  station  where  pas- 
sengers were  accustomed,  and  had  the  right,  to  take  and  leave  the 
-cars.  If  a  passenger,  he  would  continue  to  be  such  while  rightfully 
leaving  the  train  and  station."     For  full  list  of  authorities  see  4 
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Elliott,  R.  R.,  §§  1591,  1592.  In  Pitts.,  Ft.  W.  &  C.  R'y  Co.  v~ 
Hinds,  53  Pa.  St.  512,  8  Am.  Neg.  Cas.  602,  a  mob  of  drunken,  rowdy 
men  got  aboard  the  train,  not  as  passengers,  for  the  conductor  tried  to 
prevent  them  from  getting  on,  and  refused  to  take  their  fares. 
They  got  to  fighting  among  themselves  while  the  train  was  in  motion, 
and  the  conductor  was  informed  thereof,  and  his  only  answer  wa& 
an  exhortation  to  the  passengers  to  throw  them  out.  They  broke 
the  plaintiff's  arm  in  their  struggles  with  one  another,  and  she  sued 
the  company  for  damages,  and  recovered.  The  judgment  was 
reversed  by  the  Supreme  Court  of  Pennsylvania  on  other  grounds, 
but  Chief  Justice  Woodward,  in  delivering  the  opinion  of  the  court 
on  the  proposition  that  "the  conductor  did  all  he  could  and  ought 
to  have  done  to  put  a  stop  to  the  fighting  upon  the  train,  which 
resulted  in  the  plaintiff's  injury,"  said:  "  If  the  conductor  did  not 
do  all  he  could  to  stop  the  fighting,  there  was  negligence.  *  *  * 
Nor  did  his  exhortation  to  the  passengers  to  throw  the  fighters  out 
come  up  to  the  demands  of  the  hour.  He  should  have  led  the  way, 
and  no  doubt  passengers  and  hands  would  have  followed  his  lead. 
He  should  have  stopped  the  train,  and  hewed  a  passage  through  the 
intrusive  mass  until  he  had  expelled  the  rioters,  or  have  demon- 
strated, by  an  earnest  experiment,  that  the  undertaking  was 
impossible." 

We  have  considered  all  the  assignments  of  error  carefully,  and  find 
no  merit  in  them,  and  they  are,  therefore,  all  overruled,  and  the 
judgment  is  affirmed. 


KING  ET  al.  v.  MORGAN. 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuity  May,  ipoi. 


MASTER  AND  SERVANT  —  USE  OF  DANGEROUS  EXPLOSIVE  —  RISK 
ASSUMED.  —  Where  plaintiff,  employed  in  defendant's  mine,  and  engaged 
in  blasting  rock,  using  a  machine  drill  and  dynamite  for  the  purpose,  was 
injured  by  the  premature  explosion  of  a  charge  which  he  was  tamping  into 
a  hole  drilled  to  receive  it,  and  was  using  a  tamping  bar  furnished  by 
defendant,  constructed  of  a  piece  of  iron  gas  pipe,  the  end  being  plugged 
with  wood  or  clay,  and  such  toots  were  largely  used  in  other  mines,  as 
were  al»o  bars  of  wood  and  of  solid  iron,  and  there  was  some  evidence  to 
show  that  wooden  bars  were  less  dangerous,  and  where  it  appeared  that 
plaintiff  was  twenty- four  years  of  age,  was  intelligent,  and  had  been 
employed  several  months  by  defendant,  and  had  also  been  engaged  over 
two  years  at  the  same  work  in  other  mines,  and  had.  while  employed  by 
defendant,  used  the  same  kind  of  tool  without  objection  or  accident,  and 
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that  he  knew  the  dangerous  properties  of  dynamite,  and  that  it  was  liable 
to  explode  by  concussion,  it  was  held  that  he  assumed  the  risks  incident 
to  using  such  tool  (i). 
MASTER  NOT  OBLIGED  TO  GIVE  INSTRUCTIONS.  —  Where  the  servant 
is  mature,  intelligent  and  experienced  in  the  work,  and  the  master  has  no 
notice  or  reason  to  believe  he  is  not  fully  competent  and  familiar  with  the 
work  and  its  attendant  dangers,  he  is  under  no  obligation  to  instruct  such 
servant  as  to  the  probable  dangers  of  his  employment,  and  after  having 
accepted  such  employment  with  knowledge  of  the  character  and  quality  of 
the  instrument  furnished  for  use  and  of  the  dangers  of  the  employment, 
such  servant  cannot  assert  that  he  did  not  know  the  dangers. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado.     Judgment  affirmed. 

"This  was  an  action  instituted  by  Morgan,  defendant  in  error, 
against  King,  Brewster,  and  Porter,  doing  business  under  the  firm 
name  of  Cook  Mining  Company,  plaintiffs  in  error,  to  recover  dam* 
ages  for  an  injury  sustained  by  him  while  working  for  them  in  one 
of  their  mines.  Plaintiff  charged  that  he  was  employed  to  tamp 
powder  in  drill  holes,  preparatory  to  exploding  rock,  and  that  defend- 
ant negligently  furnished  him  with  an  unsafe  and  dangerous  imple- 
ment for  doing  the  work,  and  that  as  a  result  of  its  use  a  premature 
explosion  occurred,  which  seriously  injured  the  plaintiff.  The 
answer  put  in  issue  the  alleged  negligence,  asserting  that  the  defend- 
ants used  reasonable  care  in  selecting  and  furnishing  the  implement 
in  question ;  that  the  business  in  which  they  were  engaged  was  per- 
ilous, and  that  whatever  danger  or  risk  there  was  in  using  the 
implement  in  question  was  manifest  and  apparent  to  plaintiff;  and 
that  by  accepting  their  employment  he  assumed  any  risk  incident 
to  it.  A  trial  was  had  on  these  issues,  and  at  the  close  of  plaintiff's 
case,  and  again  at  the  close  of  all  the  evidence,  defendants  requested 
the  court  to  direct  a  verdict  in  their  favor.  The  court  declined  to 
do  so,  and,  after  giving  and  refusing  other  instructions,  the  jury 
took  the  case  and  rendered  a  verdict  for  the  plaintiff,  upon  which  a 
judgment  was  entered  below.  There  are  many  assignments  of 
error,  but  the  only  one  urged  at  the  hearing  was  that  the  court 
erred  in  not  directing  a  verdict  for  the  defendants." 

William  J.  Miles,  for  plaintiffs  in  error. 

R.  D.  Thompson  (B.  M.  Malone,  on  the  brief),  for  defendant  in 
error. 

i.  See  Note  on  Assumption  of  Risk  ported  in  this  volume,  page  83,  ante, 

at  end  of  this  case.  together  with  Note  on  Liability  for 

See  also  Note  on  Assumption  of  Explosions,  appended  thereto,  page  87, 

Risk,  7  Am.  Nkg.  Rep.  97-111.  ante,  where  numerous  blasting  accident 

See  also  Slattery  v.    Walker    &  cases  are  cited. 
Pratt  M'f'g  Co.,   (Mass.,   1901),   re- 


r 
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Before  Caldwell  and  Sanborn,  Circuit  Judges,  and  Adams, 
District  Judge. 

Adams,  District  Judge  (after  stating  the  case  as  above),  delivered 
the  opinion  of  the  court. 

We  have  read  all  the  evidence  preserved  in  the  bill  of  exceptions 
with  great  care,  and  think  the  following  facts  are  practically  undis- 
puted: Plaintiff  at  the  time  of  his  injury  was  a  young  man  of 
twenty-four  years  of  age,  of  mature  judgment,  and  large  experience 
in  using  the  machine  drill  employed  in  mining  operations.  For 
more  than  two  years  he  had  been  working  in  mines  in  Colorado, 
drilling  holes  and  loading  the  same  with  dynamite  (sometimes  in  the 
evidence  called  "giant  powder")  preparatory  for  explosions.  For 
more  then  three  months  prior  to  his  injury  he  had  been  employed 
in  defendant's  mines  engaged  in  the  same  work.  He  was  well  edu- 
cated, having  had  a  full  course  of  instruction  in  common  schools, 
and  instruction  for  about  three  years  afterwards  in  high  and  normal 
schools.  He  knew  the  properties  of  dynamite  —  among  others, 
that  it  would  explode  by  concussion.  He  knew  the  laws  of  force 
—  that  a  heavy  blow  was  more  likely  to  produce  concussion  than  a 
light  blow.  He  knew  the  necessity  of  graduating  the  force  employed 
in  tamping  the  charge  into  the  drill  hole  so  as,  if  possible,  to  obvi- 
ate explosion.  At  the  time  he  entered  defendant's  employment,  he 
found  their  mine  equipped  with  tamping  bars  made  of  gas  pipe  of 
the  diameter  of  about  one  inch,  interior  measure,  and  of  the  length 
of  about  seven  feet.  The  ends  of  these  bars  were  plugged  with 
wood,  clay,  or  other  substances,  so  that  the  dynamite  could  not  be 
pressed  back  into  their  hollow  interior.  This  sort  of  tamping  bar 
had  been  for  a  long  time  in  use  by  defendants  at  their  mine,  and  at 
that  time  was  in  use  in  at  least  twenty-five  per  cent  of  all  mines  in 
the  State  of  Colorado.  In  a  majority  of  the  mines,  however,  wooden 
bars  were  employed  for  tamping  purposes;  in  some,  solid  iron  bars 
were  employed,  but  these  only  to  a  limited  extent;  in  others,  an 
implement  called  an  "  iron  scraper  "  was  employed  for  the  purpose 
of  tamping  in  the  charge  of  dynamite.  Plaintiff  at  the  time  he 
entered  defendant's  employment  was  entirely  familiar,  by  reason  of 
previous  service  in  other  mines,  with  the  use  of  each  and  all  of  these 
devices  as  tamping  bars.  He  had  seen  them  and  used  them  himself 
in  several  other  mines  in  which  he  had  previously  been  employed. 
He  had  served  an  apprenticeship  for  several  months,  learning  how 
to  handle  the  machine  drill,  and,  of  necessity,  how  to  drill  holes  and 
charge  them  with  dynamite.  After  serving  such  apprenticeship  he 
had  been  for  a  year  or  more  before  the  injury  in  question  in  full 
charge  of  a  machine  drill,  and  knew  as  much  about  the  merits  and 
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demerits  of  the  different  kinds  of  tamping  bars  employed  in  the 
mines  as  any  one.  At  the  time  of  engaging  in  the  service  of  defend- 
ants he  knew  they  were  employing  the  hollow  iron  bar  made  of  gas 
pipe,  and  commenced  its  use  in  defendants'  mines  without  complaint 
or  any  suggestion  of  change,  and  continued  using  it  without  com- 
plaint or  criticism  for  over  three  months  before  he  was  injured. 
During  these  three  months  no  accident  or  injury  occurred  to  plaintiff 
or  any  of  his  co-employees.  It  appears  from  plaintiff's  own  evi- 
dence that  these  tamping  bars  were  entirely  fit  for  the  purposes  for 
which  they  were  used,  and  did  good  execution  in  tamping.  While 
there  is  much  conflict  of  testimony  on  the  subject,  there  is  evidence 
in  the  record  tending  to  show  that  wooden  tamping  bars  are  less 
dangerous  than  iron  bars;  but  it  also  appears  (of  which  fact  we  may 
take  judicial  cognizance)  that  the  business  of  exploding  rock  in 
mining  operations  is,  at  best  a  hazardous  one.  Plaintiff  testified 
that  he  knew  that  a  blow  would  cause  an  explosion  of  dynamite. 
He  also  testified,  in  answer  to  questions,  as  follows: 

"  Q.  How  hard  did  you  tamp  ?  That  is,  what  force  is  usually 
applied  for  the  tamping  of  this  powder  ?***A.  *** 
Just  steady,  up  and  down.  You  get  the  powder  in  the  bottom  of 
the  hole,  and,  after  the  powder  has  reached  the  bottom  of  the  hole, 
pack  it  up  and  down  something  like  that  (indicating),  with  the  bar 
in  your  hand.  Never  let  loose  of  the  bar.  Let  it  go  down  like  that 
(indicating);  not  like  the  old-fashioned  shotgun  —  don't  go  down 
as  hard  —  but  pack  it.  Q.  Not  like  they  used  to  load  what  ?  A. 
The  old-fashioned  shotgun;  going  down  hard.  Q.  Why  not?  Why 
were  you  so  particular  ?  Why  was  it  necessary  to  be  so  particular? 
On  account  of  the  liability  of  the  dynamite  to  explode,  if  you  struck 
hard,  the  powder  ?  A.  Yes,  sir;  I  have  heard  of  cases  where  dyna- 
mite was  exploded  by  two  trains  coming  together,  as  a  jar  would 
strike  it;  not  necessary  to  strike  it  very  hard." 

Plaintiff  says  he  was  not  informed  by  defendants  at  the  time  he 
entered  their  service  that  the  bars  in  question  were  unsafe,  and  that 
he  did  not  know  they  were  unsafe.  The  trial  below  proceeded 
on  the  theory  that  there  was  some  evidence  tending  to  show  plain- 
tiff's ignorance  of  the  danger  incident  to  the  use  of  the  tamping  bar 
in  question,  and  the  court's  charge  left  this  issue  to  the  jury,  as 
necessarily  involved  in  the  determination  of  their  verdict.  Not- 
withstanding plaintiff's  claim  of  ignorance  of  danger,  we  are  of 
opinion  that  the  facts  of  the  case,  as  already  detailed,  conclusively 
negative  any  such  ignorance.  He  admits  an  intelligent  appreciation 
of  all  the  facts  which  constitute  danger,  and  there  was  nothing  in 
the  implement  complained  of  either  occult  or  at  all  complicated  or 
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intricate.  It  was  a  simple  piece  of  gaspipe,  perfect  of  its  kind,  and 
one  which,  in  his  former  employment,  plaintiff  had  had  fall  oppor- 
tunity of  contrasting  with  others,  which  he  now  says  were  safer. 
An  intelligent  man,  with  fall  knowledge  of  the  character  and  quality 
of  the  implement  furnished  him  for  use,  and  of  all  the  facts  and 
physical  laws  which  render  its  use  dangerous,  after  having  volun- 
tarily accepted  employment  in  a  hazardous  business  involving  the 
use  of  such  implements,  will  not  be  heard  to  say  he  did  not  know  it 
was  dangerous.  Tuttie  v.  Railroad  Co.,  122  U.  S.  189,  195,  7  Sup. 
Ct.  Rep.  1 166;  Dredging  Co.  v.  Walls,  28  C.  C.  A.  441,  84  Fed.  Rep. 
428;  Lyons  v.  Lighterage  Co.,  163  Mass.  158,  39  N.  E.  Rep.  800; 
Donahue  v.  Manufacturing  Co.,  169  Mass.  574,  48  N.  E.  Rep.  842; 
Walsh  v.  Railroad  Co.,  27  Minn.  367,  8  N.  W.  Rep.  145;  Hill  v. 
Meyer  Bros.  Drug  Co.,  140  Mo.  433,  3  Am.  Neg.  Rep.  229.  The  case 
is  thus  reduced  to  one  where  plaintiff  entered  a  hazardous  employ- 
ment, and  voluntarily  and  without  any  complaint  commenced  work 
with  an  implement  simple  in  character,  with  full  knowledge  of  all 
facts  concerning  its  use  and  of  the  dangers  incident  to  such  use,  and 
also  with  full  knowledge  of  the  fact  that  other  implements,  which  his 
evidence  tends  to  show  to  be  of  a  safer  sort,  were  commonly  used  in 
other  mines  in  that  vicinity.  The  fact,  disclosed  by  the  proof,  that 
defendants  did  not  at  the  outset  inform  plaintiff  of  the  danger  inci- 
dent to  the  use  of  the  tamping  bar  in  question  is,  under  the  circum 
stances  of  this  case,  no  evidence  of  culpability  on  their  part.  The 
duty  of  cautioning  a  servant  rests  upon  the  master  only  in  case  he  is 
informed  or  has  reason  to  believe  that  the  servant  is  inexperienced 
and  ignorant  of  the  probable  dangers  he  is  about  to  encounter.  The 
master,  in  the  absence  of  such  information,  may  assume  that  an 
applicant  who  is  apparently  mature  and  intelligent  is  qualified  for 
the  particular  work  applied  for  by  him.  "It  is  only  where  such 
facts  are  brought  to  his  notice  of  the  disqualification  of  the  servant 
to  safely  encounter  dangers  known  to  him,  and  presumptively 
unknown  to  the  servant,  that  the  duty  of  cautioning  and  instructing 
the  servant  arises."  Railroad  Co.  v.  Miller,  43  C.  C.  A.  436,  104 
Fed.  Rep.  124,  and  cases  cited.  Plaintiff's  unusual  intelligence  and 
long  experience  in  all  the  details  of  the  work  undertaken  by  him,  as 
already  narrated,  fully  exonerate  defendants  in  this  case  from  any 
such  obligation.  The  general  rule  requiring  an  employer  to  furnish 
his  employees  with  tools  and  appliances  reasonably  safe  for  the 
purposes  for  which  they  are  intended,  as  laid  down  in  the  case  of 
Railroad  Co.  v.  Archibald,  170  U.  S.  665,  18  Sup.  Ct.  Rep.  777,  to 
which  our  attention  is  invited  by  counsel  for  defendant  in  error,  is 
fully  recognized,  and  should  be  enforced  in  all  proper  cases.    la 
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this  case,  however,  the  uncontradicted  testimony  is  that  the  tamp- 
ing bar  in  question  was  perfect  of  its  kind,  and  well  adapted  to  the 
purposes  for  which  it  was  intended,  and  did  good  execution  in  tamp- 
ing. It  also  appears  that  in  the  year  1898,  at  the  time  plaintiff 
entered  defendant's  service,  the  operators  of  between  3,000  and 
4,000  out  of  the  12,000  to  15,000  mines  in  operation  and  in  process 
of  development  in  the  State  of  Colorado,  were  using  the  kind  of 
iron  tamping  bar  in  question.  In  the  light  of  these  and  all  the  other 
facts  disclosed  by  the  record,  even  though  there  be  evidence  that  a 
different  kind  of  tamping  bar  was  more  commonly  employed,  and 
was  safer  for  the  men,  it  is  difficult,  in  the  light  of  the  doctrine 
announced  in  Railroad  Co.  v.  Blake,  27  U.  S.  App.  190,  11  C.  C.  A. 
93,  63  Fed.  Rep.  45,  and  cases  there  cited,  to  see  how  any  action- 
able negligence  can  be  charged  against  defendants  for  making  use 
of  the  bar  in  question.  It  is  unnecessary,  however,  to  rest  our  con- 
clusion on  this  ground,  as  all  the  facts  already  adverted  to  have  a 
legitimate  bearing  upon  the  next  question  presented  for  our  con- 
sideration; that  is,  whether  plaintiff,  under  the  circumstances  of  this 
case,  assumed  the  risk  of  injury  by  the  use  of  the  tamping  bar  in 
question. 

He  offered  himself  to  defendant  as  an  experienced  workman, 
ready,  willing,  and  qualified  to  perform  the  hazardous  service  they 
required.  He  saw  at  the  outset  the  character  of  the  tamping  bar 
with  which  they  had  equipped  their  mines,  and  well  knew  how  it 
compared  with  other  implements  employed  by  other  operators  for 
the  same  purpose.  There  was  no  concealment  or  other  device 
resorted  to  by  defendants  to  induce  plaintiff  to  accept  service  involv- 
ing its  use.  On  the  contrary,  he  entered  upon  such  service  without 
complaint,  making  no  suggestion  of  any  unfitness  in  the  implement, 
or  of  any  unusual  exposure  to  be  anticipated  from  its  use.  He 
affirmed  and  reaffirmed  from  day  to  day  his  satisfaction  and  willing- 
ness to  use  the  implement  in  question,  by  continued  use  thereof 
without  complaint.  In  the  light  of  all  the  facts,  we  are  of  opinion 
that,  notwithstanding  that  implement  might  not  have  been  as  safe 
as  that  which  some  other  miners  and  operators  employed  for  a  like 
purpose,  plaintiff  must  be  held  to  have  voluntarily  assumed  the  risk 
incident  to  its  use.  The  Supreme  Court  of  the  United  States,  in 
Railroad  Co.  v.  McDade,  135  U.  S.  554,  570,  10  Sup.  Ct.  Rep.  104^ 
1049,  speaking  of  the  obligations  resting  upon  employers  of  labor, 
says:  "  Nor  are  they  bound  to  supply  the  best  and  safest  or  newest 
of  those  appliances  for  the  purpose  of  securing  the  safety  of  those 
who  are  thus  employed.  They  are,  however,  bound  to  use  all  rea- 
sonable care  and  prudence  for  the  safety  of  those  in  their  service, 
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by  providing  them  with  machinery  reasonbly  safe  and  suitable  for 
the  use  of  the  latter.  If  the  employer  or  master  fails  in  this  duty 
of  precaution  and  care,  he  is  responsible  for  any  injury  which  may 
happen  through  a  defect  of  machinery  which  was  or  ought  to  have 
been  known  to  him,  and  was  unknown  to  the  employee  or  servant. 
But  if  the  employee  knew  of  the  defect  in  the  machinery  from  which 
the  injury  happened  and  yet  remained  in  the  service  and  continued 
to  use  the  machinery  without  giving  any  notice  thereof  to  the 
employer,  he  must  be  deemed  to  have  assumed  the  risk  of  all  danger 
reasonably  to  be  apprehended  from  such  use,  and  is  entitled  to  no- 
recovery." 

The  doctrine  thus  announced  exactly  fits  the  case  in  hand.  An 
essential  prerequisite  to  the  right  of  recovery  is  the  fact  that  the 
defect  in  the  machinery  was  unknown  to  the  employee  or  servant. 
The  facts  of  this  case,  as  already  cartfully  analyzed,  show  conclu- 
sively that  plaintiff  knew  all  about  the  alleged  unfitness  of  the  tamp- 
ing rod.  Certainly  he  knew  as  much  about  it  as  the  defendants 
themselves  could  have  known.  In  the  case  of  Southern  Pac.  Co.  7. 
Seley,  152  U.  S.  145,  14  Sup.  Ct.  Rep.  530,  the  Supreme  Court 
exhaustively  considers  the  subject  now  under  discussion,  and  reviews 
many  authorities,  State  and  national,  on  the  subject.  In  that  case 
the  plaintiff  sought  to  recover  from  the  defendant  for  injuries  sus- 
tained by  him  by  reason  of  an  alleged  defective  and  dangerous  frog 
employed  by  defendant  in  the  yard  where  plaintiff  was  at  work.  It 
was  claimed  that  the  defendant  was  negligent  in  u  ing  in  its  switches 
what  is  called  an  "  unblocked  frog  "  when  it  mighc  have  used  some 
other  and  a  safer  kind.  In  that  case,  on  page  152,  152  U.  S.,  page 
531, 14  Sup.  Ct.  Rep.,  the  Supreme  Court  quotes  with  approval  from 
a  New  York  case  (Sweeney  v.  Envelope  Co.,  101  N.  Y.  520,  5  N. 
E.  Rep.  358,  54  Am.  Rep.  722)  as  follows:  "  The  defendant  could 
not  be  required  to  provide  himself  with  other  machinery  or  with 
new  appliances,  nor  to  elect  between  the  expense  of  doing  so  and 
the  imposition  of  damages  for  injuries  resulting  to  servants  from 
the  mere  use  of  an  older  or  different  pattern.  *  *  *  The  gen* 
eral  rule  is  that  the  defendant  accepts  the  service  subject  to  the 
risks  incidental  to  it,  and  where  the  machinery  and  implements  of 
the  employer's  business  are  at  that  time  of  a  certain  kind  and  con- 
dition, and  the  servant  knows  it,  he  can  make  no  claim  upon  the 
master  to  furnish  other  or  different  safeguards." 

The  court,  after  citing  many  authorities  to  the  same  effect,  con- 
cludes thus:  "The  evidence  showed  that  Seley  had  been  in  the 
employ  of  the  defendant  for  several  years  as  brake  man  and  as  con- 
ductor of  freight  trains;  that  his  duty  brought  him  frequently  into 
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the  yard  in  question  to  make  up  his  trains;  that  he  necessarily 
knew  of  the  form  of  frog  there  in  use;  and  it  is  not  shown  that  he 
ever  complained  to  his  employers  of  the  character  of  frogs  used  by 
them.  He  must,  therefore,  be  assumed  to  have  entered  and  con- 
tinued in  the  employ  of  the  defendant  with  full  knowledge  of  the 
dangers  asserted  to  arise  out  of  the  use  of  unblocked  frogs." 

It  is  said  in  Kohn  v.  McNulta,  147  U.  S.  238,  241,  13  Sup.  Ct. 
Rep.  298,  299,  in  a  case  where  defendant  company  was  sued  for 
injury  to  plaintiff,  occasioned  by  the  use  of  cars  having  bumpers  of 
unusual  length,  which  defendant  received  from  another  road,  as  fol- 
lows: "  It  is  not  pretended  that  these  cars  were  out  of  repair  or  in 
a  defective  condition,  but  simply  that  they  were  constructed  differ- 
ently from  the  Wabash  cars,  in  that  they  had  double  deadwoods  or 
bumpers  of  unusual  length  to  protect  the  drawbars.  But  all  this 
was  obvious  to  even  a  passing  glance,  and  the  risk  wbicb  there  was 
in  coupling  such  cars  was  apparent.  It  required  no  special  skill  or 
knowledge  to  detect  it.  The  intervener  was  no  boy,  placed  by  the 
employer  in  a  position  of  undisclosed  danger,  but  a  mature  man, 
doing  the  ordinary  work  which  he  had  engaged  to  do,  and  whose 
risks  in  this  respect  were  obvious  to  any  one.  Under  those  circum- 
stances, he  assumed  the  risk  of  such  an  accident  as  this,  and  no 
negligence  can  be  imputed  to  the  employer."  See,  also,  Railroad 
Co.  v.  Voight,  176  U.  S.  498,  20  Sup.  Ct.  Rep.  385. 

Numberless  cases  of  this  kind  might  be  referred  to,  but  the  fore- 
going are  sufficient  to  show  that  the  rule  which  we  apply  to  this 
case  has  been  for  a  long  time  firmly  established  by  the  court  of  last 
resort.  Applying  the  maxim,  "  Volenti  non  fit  injuria"  we  are 
constrained  to  hold  that,  under  the  facts  of  this  case,  plaintiff  was 
not  entitled  to  recover,  and  that  the  trial  court  erred  in  not  giving 
an  instruction  to  that  effect  at  the  close  of  the  case.  The  judgment 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Caldwell,  Circuit  Judge  (dissenting).  —  The  plaintiff  was  a 
miner,  and  received  the  personal  injuries  complained  of  while  work- 
ing in  the  defendants'  mine.  The  plaintiff  alleges  that  the  defend- 
ants did  not  furnish  him  with  a  proper  or  reasonably  safe  tamping 
rod  to  work  with,  and  that,  as  a  result  of  this  negligent  act  of  the 
defendants,  he  received  the  injuries  complained  of.  The  duty  of 
mine  owners  to  their  employees  is  stated  by  the  Supreme  Court  of 
the  United  States  in  this  language:  "  Occupations,  however  impor- 
tant, which  cannot  be  conducted  without  necessary  danger  to  life 
or  limb,  should  not  be  prosecuted  at  all,  without  all  reasonable  pre- 
cautions against  such  dangers  afforded  by  science.  The  necessary 
danger  attending  them   should   operate  as  a  prohibition  to  their 
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pursuit  without  such  safeguards.  Indeed,  we  think  it  may  be  laid 
down  as  a  legal  principle  that  in  all  occupations  which  are  attended 
with  great  and  unusual  danger  there  must  be  used  all  appliances 
readily  attainable,  known  to  science,  for  the  prevention  of  accidents, 
and  that  the  neglect  to  provide  such  readily  attainable  appliances 
will  be  regarded  as  proof  of  culpable  negligence."  Mather  v.  Rills- 
ton,  156  U.  S.  391,  15  Sup.  Ct.  Rep.  464. 

In  Mining  Co.  v.  Berberich,  36  C.  C.  A.  364,  94  Fed.  Rep.  329, 
this  court  recognized  and  applied  this  rule.  It  is  only  by  disregard- 
ing this  rule  that  the  judgment  of  the  lower  court  can  be  overthrown 
in  this  case,  for  there  was  abundant  testimony  from  which  the  jury 
might  well  find  that  the  tamping  rod  furnished  the  plaintiff  to  work 
with  was  not  the  proper  kind  of  tamping  rod  for  the  work  given  him 
to  do,  and  was  not  a  reasonably  safe  implement  to  work  with.  The 
testimony  is  too  voluminous  to  quote  at  length,  but  a  brief  excerpt 
from  a  considerable  mass  of  testimony  to  the  same  effect  will  show 
there  is  enough  testimony  on  this  point  to  support  the  verdict  of 
the  jury. 

Mr.  Harry  Allen  Lee,  an  old  and  experienced  miner,  and  the 
commissioner  of  mines  for  the  State  of  Colorado,  whose  official  duties 
required  him  to  inspect  the  mines  in  the  State,  and  the  methods  of 
operating  them,  including  the  machinery,  implements,  and  tools 
used  in  their  operation,  testified  in  part  as  follows:  "  Q.  What  are 
the  proper  and  recognized  safe  and  reasonable  bars  or  implements 
used  for  the  purpose  of  tamping,  Mr.  Lee  ?  A.  Wooden  tamping 
bars  were  commonly  used.  Q.  Are  those  more  safe  and  reasonable 
for  that  purpose,  Mr.  Lee?  A.  I  think  so;  yes,  sir.  Q.  Why?  A. 
On  account  of  their  weight,  and  less  liability  to  explosion  from  per- 
cussion. Q.  Mr.  Lee,  I  show  you  an  iron  pipe  or  bar,  marked  as 
an  exhibit  in  this  court  —  Exhibit  C.  State  whether  or  not  the  use 
of  such  a  bar  as  that,  from  five  to  seven  feet  long,  for  the  purpose  of 
tamping  giant  powder,  is  a  reasonably  safe  and  proper  tamping  imple- 
ment ?  A.  I  think  not,  sir.  Q.  Mr.  Lee,  in  connection  with  your 
duties  as  mining  inspector,  is  it  a  part  of  your  duty  to  gather  sta- 
tistics concerning  accidents  of  various  kinds  that  happen  in  the 
mines?  A.  Yes,  sir.  Q.  And  to  keep  a  record  of  those  accidents, 
and  to  investigate  the  causes  of  them?  A.  Yes.  Q.  Have  you  had 
completed  records  of  accidents  resulting  from  the  use  of  iron  tamp- 
ing bars  ?  A.  My  records  so  show;  yes,  sir.  Q.  Do  you  base  your 
opinion  and  statement  to  the  court  and  jury  that  iron  tamping  bars 
are  not  reasonably  safe  and  proper  to  any  degree,  upon  the  results 
01  your  investigations  showing  the  injuries  and  deaths  resulting 
from  the  use  of  iron  tamping  bars?    A.  Yes,  sir."     And  again  the 
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witness  says,  "  In  the  large  mines,  iron  tamping  bars  are  not 
permitted." 

Mr.  J.  A.  Gilmore,  a  witness  who  had  been  engaged  in  mining  for 
thirty  years,  and  who  had  during  that  time  held  the  positions  of 
foreman,  shift  boss,  and  superintendent  of  mines,  testified  as  fol- 
lows: "  Q.  In  your  observation,  however,  of  mines,  even  where 
machines  were  not  used,  what  would  you  state  to  the  jury  was  the 
general  custom  as  to  the  kind  of  tamping  bars  used  ?  A.  Well,  for 
tamping  giant  powder  we  used  to  always  use  wood.  I  have  always 
had  it  used  where  I  was.  Q.  And,  from  your  observation,  what 
would  you  say  was  the  general  kind  of  tamping  bar  used  in  connec- 
tion with  giant  powder?  A.  Wood.  Q.  Even  in  mines  where 
machine  drilling  is  not  used  ?    A.  Yes,  sir." 

Confirmatory  of  the  testimony  of  this  witness,  it  may  appropri- 
ately be  stated  that  since  the  accident  to  this  plaintiff  the  legislature 
of  the  State  has  passed  an  act  prohibiting  the  use  of  iron  tamping 
rods  in  the  mines  of  the  State,  under  heavy  penalties. 

The  proposition  being  settled  that  the  iron  tamping  bar  was  not 
a  reasonably  safe  or  proper  tool,  why  should  not  the  plaintiff  recover? 
The  court's  answer  to  this  question  is  that  he  assumed  the  risk.  It 
was  the  duty  of  the  defendants  to  furnish  the  plaintiff  with  a  reason- 
ably safe  and  suitable  tool  to  work  with,  and  the  plaintiff  had  a  right 
to  act  upon  the  presumption  that  they  had  done  so.  The  duty  of 
furnishing  the  tool  and  determining  whether  it  was  a  reasonably 
safe  and  proper  tool  rested  upon  the  defendants,  and  not  upon  the 
plaintiff.  Railway  Co.  v.  Jarvi,  3  C.  C.  A.  433,  53  Fed.  Rep.  65. 
The  risk  the  plaintiff  assumed  was  the  risk  which  necessarily 
attended  the  work  after  being  supplied  with  suitable  tools.  He 
did  not  assume  any  risk  incident  to  the  business  growing  out  of  the 
negligence  of  the  defendants  to  supply  him  with  a  suitable  and  safe 
tool  to  work  with.  There  is  some  confusion  in  the  law  of  negligence 
on  some  points,  but  all  the  authorities  agree  that  a  servant  does  not 
assume  the  risks  incident  to  the  negligence  of  his  master  The 
risk  consequent  upon  the  failure  of  the  master  to  properly  discharge 
his  duty  to  furnish  the  servant  with  a  reasonably  safe  place  to  work, 
or  reasonably  safe  tool  to  work  with,  is  not  a  risk  which  the  servant 
assumes.  But  it  is  said  the  plaintiff  ought  to  have  known  the 
tamping  rod  furnished  him  was  unsafe.  But  he  says  emphatically 
that  he  did  not  know  it,  and,  if  there  is  anything  at  all  settled  in 
the  jurisprudence  of  this  country,  it  is  that  the  jury,  and  not  the 
judges  of  an  appellate  court,  are  the  exclusive  judges  of  the  credi- 
bility of  witnesses.  But  whether  the  plaintiff  knew  or  ought  to 
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have  known  the  dangerous  character  of  the  tamping  rod  was  a  ques- 
tion of  fact  for  the  jury,  upon  a  consideration  of  all  the  evidence. 
In  the  case  of  Jones  v.  Railroad  Co.,  128  U.  S.  443,  9  Sup.  Ct.  Rep. 
118,  the  Circuit  Court  directed  the  jury  to  render  a  verdict  for  the 
defendant  upon  the  ground  that  the  plaintiff  had  been  guilty  of  con- 
tributory negligence,  but  the  Supreme  Court  reversed  the  judg- 
ment. The  court,  speaking  by  Mr.  Justice  Miller,  said:  "  But  we 
think  these  questions  (of  negligence)  are  for  the  jury  to  determine. 
We  see  no  reason,  so  long  as  the  jury  system  is  the  law  of  the  land, 
and  the  jury  is  made  the  tribunal  to  decide  disputed  questions  of 
fact,  why  it  should  not  decide  such  questions  as  this,  as  well  as 
others.  *  *  *  Instead  of  the  course  here  pursued,  a  due  regard 
for  the  respective  functions  of  the  court  and  jury  would  seem  to- 
demand  that  these  questions  should  have  been  submitted  to  the 
jury,  accompanied  by  such  instructions  from  the  presiding  judge  as 
would  have  secured  a  sound  verdict." 

And  the  lower  court  rightly  pursued  the  course  here  indicated, 
and  instructed  the  jury  so  fully  and  fairly  on  the  law  of  the  case 
that  no  exceptions  were  taken  to  the  charge. 

In  the  case  of  Railroad  Co.  v.  Ives,  144  U.  S.  408,  417,  12  Sup. 
Ct.  Rep.  679,  683,  the  court  said:     ,-  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusions  from 
them  that  the  question  of  negligence  is  ever  considered  one  of  law 
for  the  court." 

And  where  the  lower  court  took  a  case  from  the  jury,  saying  "  there 
was  very  little  discrepancy  in  the  testimony,"  the  Supreme  Court 
reversed  the  judgment,  and  said:  "  The  judge  also  tells  us  that 
there  was  very  little  discrepancy  in  the  testimony;  but  where  there 
is  any  discrepancy,  however  slight,  the  court  must  submit  the  mat- 
ter to  which  it  relates  to  the  jury,  because  it  is  their  province  to 
weigh  and  balance  the  testimony,  and  not  the  court's."  Barney  v. 
Schmeider,  9  Wall.  248. 

The  jury  who  tried  the  case,  and  who  saw  and  heard  the  witnesses 
testify,  by  their  verdict  have  said  that  the  tamping  rod  furnished  the 
plaintiff  by  the  defendants  to  work  with  was  not  a  reasonably  safe 
tool  for  the  purpose,  that  the  plaintiff  was  not  advised  and  did  not 
know  of  its  dangerous  character,  and  that  his  injuries  resulted  from 
its  unfitness  for  the  work.  The  learned  and  experienced  trial  judge, 
who  also  saw  and  heard  the  witness  testify,  refused  to  direct  a  ver- 
dict for  the  defendants,  approved  the  verdict  the  jury  rendered,  and 
refused  a  new  trial. 

Upon  this  state  of  facts,  the  language  of  the  Supreme  ourt  of 
the  United  States  in  the  recent  case  of  Supreme  Lodge  v.  Beck: 
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(Oct.  Term,  1900),  21  Sup.  Ct.  Rep.  532,  is  extremely  pertinent: 
"  The  principal  question  discussed  by  counsel  for  plaintiff  in  error, 
and  the  important  question  in  the  case,  is  whether  the  trial  court 
erred  in  refusing  a  peremptory  instruction  to  find  a  verdict  for  the 
defendant.  It  is  said  that  the  testimony  established  the  fact  of 
suicide,  and  that  there  was  no  sufficient  doubt  in  respect  thereto  to 
justify  a  submission  of  the  question  to  a  jury.  We  have  recently 
had  before  us  a  case  coming,  like  this,  from  the  trial  court,  through 
the  Court  of  Appeals  (Patton  v.  Railway  Co.,  179  U.  S.  658,  21  Sup. 
v,t.  Rep.  275)  in  which  the  action  of  the  trial  court  in  directing  a 
verdict  was  vigorously  attacked  as  an  invasion  of  the  province  of 
the  jury  to  determine  every  question  of  fact.  That  case  stands 
over  against  this,  for  there  the  trial  court  directed  a  verdict.  Here 
it  refused  to  direct  it.  In  each  case  its  action  was  approved  by  the 
Court  of  Appeals.  36  C.  C.  A.  467,  94  Fed.  Rep.  751;  37  C.  C.  A. 
56,  95  Fed.  Rep.  244.  In  that  case,  although  the  question  was  doubt- 
ful, we  sustained  the  rulings  of  the  lower  courts  and  the  considera- 
tions which  then  controlled  us  compel  a  like  action  in  the  present 
case.  We  said  that  a  trial  court  had  the  right,  under  certain  con- 
ditions, to  direct  a  verdict  one  way  or  the  other  (citing  several  cases 
to  that  effect),  but  added:  '  It  is  undoubtedly  true  that  cases  are 
not  to  be  lightly  taken  from  the  jury,  that  jurors  are  the  recognized 
triors  of  questions  of  fact,  and  that  ordinary  negligence  is  so  far  a 
question  of  fact  as  to  be  properly  submitted  to  and  determined  by 
them.  Rich.  &:  D.  R.  R.  Co.  z>.  Powers,  149  U.  S.  43,  7  Am.  Neg. 
Cas.  369,  Hence  it  is  that  seldom  an  appellate  court  reverses  the 
action  of  a  trial  court  in  declining  to  give  a  peremptory  instruction 
for  a  verdict  one  way  or  the  other.  At  the  same  time,  the  judge  is 
primarily  responsible  for  the  just  outcome  of  the  trial.  He  is  not  a 
mere  moderator  of  a  town  meeting,  submitting  questions  to  the  jury 
for  determination,  nor  simply  ruling  on  the  admissibility  of  testimony, 
but  one  who,  in  our  jurisprudence,  stands  charged  with  full  responsi- 
bility. He  has  the  same  opportunity  that  jurors  have  for  seeing  the 
witnesses,  for  noting  all  those  matters  in  a  trial  not  capable  of 
record;  and  when,  in  his  deliberate  opinion,  there  is  no  excuse  for 
a  verdict,  save  in  favor  of  one  party,  and  he  so  rules  by  instructions 
to  that  effect,  an  appellate  court  will  pay  large  respect  to  his 
judgment.'  " 

It  will  be  observed  this  rule  works  both  ways,  and  when  the  trial 
court  refuses  to  direct  a  verdict  the  "  appellate  court  will  pay  large 
respect  to  his  judgment."  The  doctrine  of  the  court  in  this  case  is 
in  flat  contradiction  of  the  opinion  of  the  court  in  the  case  of  South- 
ern Pac.  Co.  v.  Yeargin  (at  the  present  term),  109  Fed.  Rep.  436. 
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Moreover,  the  degree  of  proof  required  to  establish  contributory 
negligence  must  not  be  overlooked.  The  rule  is,  "  that  the  evidence 
against  the  plaintiff  must  be  so  clear  as  to  leave  no  room  to  doubt, 
and  all  material  facts  must  be  conceded  or  established  beyond  con- 
troversy." Field,  Dam.  519;  Beach,  Contrib.  Neg.,  sec.  447;  Railway 
Co.  v.  Sharp,  27  U.  S.  App.  334,  n  C.  C.  A.  337,  63  Fed.  Rep.  532; 
Railroad  Co.  v.  Gladmon,  15  Wall.  401;  Ind.  &  St.  L.  R.  R.  Co.  v. 
Horst,  93  U.  S.  291;  7  Am.  Neg.  Cas.  33i;Hough  v.  Railroad  Co., 
100  U.  S.  213;  Railroad  Co.  v.  Mares,  123  U.  S.  710,  720,  721.  For  a 
collection  of  the  cases  and  the  reasoning  in  support  of  his  dissent  in 
this  class  of  cases,  the  writer  refers  to  his  dissenting  opinion  in  Rail- 
road Co.  v.  Whittle,  20  C.  C.  A.  196,  74  Fed.  Rep.  296,  301,  and  Fin- 
layson  v.  Utica  Mining  Co.,  14  C.  C.  A.  492,  67  Fed.  Rep.  507,  513. 
The  judgment  of  the  Circuit  Court  should  be  affirmed. 

NOTE  ON  ASSUMPTION  OF  RISK  BY  EMPLOYEES. 

General  doctrine  of  liability. 

Chief  Justice  Harrison,  of  the  Supreme  Court  of  Nebraska,  laid  down  the 
common-law  doctrine  upon  the  assumption  of  risk  by  employees  as  follows: 
"  An  employee  assumes  all  the  ordinary  risks  and  hazards  incident  to  the 
employment  of  which  he  is  possessed  of  sufficient  intelligence  and  capacity  to 
know  and  understand,  and  an  adult  person  is  presumed  to  be  of  sufficient 
mental  power  to  comprehend  such  risks;  but  if  a  person  is  employed  for  work 
which  is  dangerous,  or  to  labor  in  a  dangerous  place  or  situation,  and  by  reason 
of  youth,  inexperience,  ignorance,  or  want  of  mental  capacity,  he  may  fail  or 
fails  to  comprehend  the  danger,  it  is  the  duty  of  the  employer  to  warn  the 
employee  of  the  hazards  and  instruct  him  of  the  work."  Norfolk  Beet  Sugar 
Co.  v.  Hight  (Neb.),  76  N.  W.  Rep.  566. 

Where  a  petition  alleged  that  decedent,  while  working  on  a  bridge,  was  killed 
by  falling  off  the  same,  the  accident  having  been  caused  by  the  negligence  of 
the  manager  of  the  work  in  attempting  to  swing  the  bridge  on  its  bearings, 
without  placing  ropes  against  the  sides,  or  fastening  ropes  or  guys  to  the  lop, 
which  caused  the  bridge  to  careen  and  fall,  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Virginia  dismissed  the  petition,  because,  among  other 
grounds,  the  decedent  took  upon  himself  the  risks  incident  to  the  employment 
of  bridge  building  and  the  falling  of  the  bridge  at  a  critical  time.  District 
Judge  Hughes,  in  his  opinion,  said:  "  No  principle  of  law  is  more  firmly 
settled  than  the  general  principle  that  every  person  who  voluntarily  enters  upon 
a  particular  employment  for  hire  impliedly  takes  upon  himself  all  the  risks 
ordinarily  incident  to  it,  and  especially  that  voluntary  employees  for  hire  in 
any  work  impliedly  assume  that  risk  of  accident  resulting  in  the  due  course  of 
that  work  from  the  negligence  of  fellow-servants.  The  principle  is  plain 
enough,  and  the  reason  of  (the)  law  obvious  enough.'1  Yager's  Administrators 
v.  Receivers  of  A.  M.  &  O.  R.  Co.  (U.  S.  C.  C.  A.),  88  Fed.  Rep.  773. 

The  rule  regardiog  the  liability  of  railroad  companies  was  cited  by  Chief 
Justice  Fuller  of  the  United  States  Supreme  Court  as  follows:  "  The  general 
rule  undoubtedly  is  that  a  railroad  is  bound  to  provide  suitable  and  safe 
materials  and  structures  in  the  construction  of  its  road  and  appurtenances,  and 
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if,  from  a  defective  construction  thereof,  an  injury  happen  to  one  of  its  serv- 
ants, the  company  is  liable  for  the  injury  sustained.  The  servant  undertakes 
the  risks  of  the  employment  as  far  as  they  spring  from  defects  incident  to  the 
service,  but  he  does  not  take  the  risks  of  the  negligence  of  the  master  itself. 
The  master  is  not  to  be  held  as  guaranteeing  or  warranting  absolute  safety  under 
all  circumstances,  but  it  is  bound  to  exercise  the  care  which  the  exigency  rea- 
sonably demands  in  furnishing  proper  roadbed,  track,  and  other  structures, 
including  sufficient  culverts  for  the  escape  of  water  collected  and  accumulated 
by  its  embankments  and  excavations. 

44  It  is  the  duty  of  the  company,  in  employing  persons  to  run  over  its  road,  to 
exercise  reasonable  care  and  diligence  to  make  and  maintain  it  fit  and  safe  for 
use;  and,  where  a  defect  is  the  result  of  faulty  construction,  which  the  employer 
knew,  or  must  be  charged  with  knowing,  it  is  liable  to  the  employee,  if  the 
latter  uses  due  care  on  his  part,  for  injuries  resulting  therefrom."  Union 
Pacific  R'y  Co.  v.  O'Brien,  161  U.  S.  451. 

Pl&ee  In  whleh  work  is  performed. 

A  railroad  company  placed  a  furniture  car  in  its  train,  considerably  higher 
than  cars  belonging  to  it,  and  so  high  that  a  man  could  not  stand  upright  on  it 
and  pass  under  a  bridge  on  the  line  of  its  railway,  but  a  person  could  so  safely 
pass  on  cars  belonging  to  the  railroad  company  and  commonly  used  by  it. 
Decedent,  a  brakeman,  was  killed  by  coming  in  contact  with  the  bridge.  The 
court  held  it  could  not  be  contended  that  placing  such  a  car  in  the  train  was  not 
negligence  on  the  part  of  the  railway  company,  and  that  decedent  was  not 
guilty  of  contributory  negligence,  stating  it  would  be  a  harsh  rule  which  would 
require  a  brakeman  to  know  the  exact  height  of  a  foreign  car  placed  in  the 
regular  train  shortly  before  starting  on  its  usual  trip.  The  court  also  held  that 
a  brakeman  is  not  guilty  of  negligence  by  remaining  on  top  of  a  car.  South- 
ern R'y  Co.  v.  Duvall  (Ky.)t  56  S.  W.  Rep.  988. 

It  was  held  by  the  Supreme  Court  of  New  Hampshire,  in  an  action  where  the 
negligence  complained  of  was  the  failure  of  a  railroad  company  to  inspect  the 
brake  of  a  foreign  car,  that  as  plaintiff  knew  it  never  made  any  tests  to  discover 
the  strength  of  such  brake  rods,  and  the  danger  from  such  source  was  apparent 
to  a  man  of  ordinary  prudence,  he  must  be  held  to  have  assumed  the  risk. 
Leazott  v.  B  AM.  R.  R.  Co.  (N.  H.),  45  Ad.  Rep.  1084. 

Where  a  railroad  fireman,  while  under  an  engine  engaged  in  cleaning  out  an 
ash  pan,  was  injured,  resulting  in  death,  and  it  appeared  that  cars  pushed  by 
another  engine  against  the  one  that  deceased  was  under,  caused  it  to  run  over 
him,  the  Supreme  Court  oi  West  Virginia  reversed  a  judgment  for  plaintiff, 
holding  that  where  an  employee  assents  to  occupy  the  place  prepared  for  him 
and  to  incur  the  danger  to  which  he  will  thereby  be  exposed,  having  sufficient 
knowledge  and  intelligence  to  enable  him  to  comprehend  them,  it  is  not  a  ques- 
tion whether  such  place  might  have  been  more  safe,  but  that  his  assent  has  dis- 
pensed with  the  part  of  the  master's  duty  to  make  it  more  so.  Seldom  ridge  v. 
C.  ft  O.  R'y  Co.  (W.  Va.).  33  S.  E.  Rep.  293. 

Where  a  contractor  was  engaged  in  working  the  roadbed  for  a  railroad,  which 
work  was  carried  on  under  charge  of  his  general  manager  by  blasting  the  frozen 
ground  with  dynamite  and  other  explosives,  and  afterwards  breaking  it  up 
with  picks,  and  where  plaintiff,  a  common  laborer,  unfamiliar  with  the  use  of 
explosives,  was  hired  and  set  to  work  digging  with  a  pick  at  a  spot  where  blast- 
ing was  done  the  day  before,  without  warning  or  knowledge  of  possible  danger, 


214  American  Negligence  Reports. 

and  he  was  injured  by  an  explosion  caused  by  striking  with  his  pick  a  piece  of 
dynamite  remaining  from  the  blast,  which  had  been  negligently  conducted,  held 
that  as  the  contractor  had  created  the  risk  due  lo  explosions  for  his  own  purposes, 
and  was  bound  not  only  to  exercise  the  utmost  care  and  every  available  precau- 
tion against  pbssible  injury  to  the  workmen,  but  to  give  them  warning  of  the 
risk,  and  as  the  plaintiff  was  ignorant  of  such  risk  when  he  commenced  the 
work,  that  such  contractor  was  liable  in  damages.  In  this  case  the  court  said: 
"  If  an  occupation  attended  with  danger  can  be  prosecuted  by  proper  precau- 
tions without  fatal  results,  such  precautions  must  be  taken  by  the  promoters  of 
the  pursuit  or  employers  of  laborers  thereon.  Liabilities  for  injuries  following  a 
disregard  of  such  precauations  will  otherwise  be  incurred,  and  this  fact  should 
not  be  lost  sight  of.  *  *  *  In  the  case  at  bar  the  only  explicable  cause  of 
injury  to  the  plaintiff  was  the  presence  in  the  ground  of  some  remnant  of  the 
explosives  which  had  been  employed  in  blasting.  The  danger  was  not  inherent 
In  his  work;  was  not  one  to  be  anticipated  in  the  labor  with  pick  and  spade  in 
a  gravel  cut  for  which  he  was  hired;  it  was  not  one  of  natural  or  purely  acci- 
dental origin,  but  was  produced  by  the  act  or  requirement  of  the  master  in  using 
a  dangerous  agency  to  advance  his  undertaking.  Except  for  the  explosive 
material  carried  there  for  the  master's  purposes,  the  plaintiff  could  have  worked 
safely  in  the  place  to  which  he  was  assigned."  Burke  v.  Anderson  (U.  S.  C.  C. 
A.),  69  Fed.  Rep.  814. 

Plaintiff  was  employed  by  a  mining  company  in  a  mine  wherein  the  roof  had 
been  timbered  or  propped  by  other  miners  before  he  went  to  work.  He  was  set 
to  work  by  the  mine  boss,  "  pulling  a  pillar,"  and  while  so  engaged  the  timbers 
or  props  supporting  the  roof  which  had  been  set  up  by  other  miners  were 
kicked  by  a  mule  attached  to  a  car  used  to  haul  coal,  causing  rocks  and  slate 
to  fall  on  plaintiff,  inflicting  the  injuries  for  which  he  brought  action.  Such 
props  were  insufficiently  and  defectively  set,  and  this  fact  could  have  been  dis- 
covered on  inspection  by  the  mine  boss.  The  mule  which  knocked  the  props 
down  was  ungovernable  and  vicious,  as  was  known  bv  defendant.  It  was  held 
that  plaintiff  was  free  from  contributory  negligence  and  was  entitled  to  recover. 
Western  Coal  &  Mining  Co.  v.  Ingraham  (U.  S.  C.  C.  A.),  70  Fed.  Rep.  219.   - 

Where  deceased,  employed  as  a  quarry  man,  was  working  as  one  of  a  crew  of 
men  in  removing  stone  which  had  been  blasted,  and  detached  rock  suddenly 
fell  without  warning  from  the  shaft  of  a  quarry  above  where  plaintiff  was  at 
work,  killing  him  instantly,  and  where  it  appeared  that  two  years  and  a  half 
before'this  rock  had  fallen  from  still  farther  above  in  the  quarry,  and  had  remained 
all  of  that  time  in  the  place  where  it  was  just  prior  to  the  accident,  and  it  was 
claimed  that  the  rock  was  within  two  or  three  inches  of  one  of  the  guys  sup- 
porting a  derrick,  and  so  near  that  it  was  struck  by  a  guy  when  the  use  of  the 
derrick  caused  it  to  sway,  the  Supreme  Judicial  Court  of  Maine  refused  to  set 
the  verdict  aside.  The  court  said:  "  It  is  the  duty  of  an  employer  implied 
from  the  contract  of  employment  to  exercise  ordinary  care  in  view  of  the  cir- 
cumstances of  the  situation,  in  providing  and  maintaining  a  proper  place  where 
his  servants  may  perform  his  work  with  safety,  subject  only  to  such  risks  as 
are  necessary  and  incident  to  the  business,  and  unexposed  to  any  dangers  that 
may  be  prevented  by  the  exercise  of  such  care.  If  the  employer  fails  in  this 
duty,  it  is  negligence  for  which  he  is  liable  to  a  servant  who  has  been  injured  in 
consequence  of  such  failure  without  fault  on  his  part,  and  without  having  volun- 
tarily assumed  the  risk  of  the  consequence  of  the  employer's  negligence  and 
with  full  knowledge  and  appreciation  of  the  dangers  to  which  he  is  exposed.'* 
Haggerty  v.  Hallowell  Granite  Co.  (Me.),  35  Atl.  Rep.  109. 
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Where  deceased,  an  inexperienced  young  man,  whose  inexperience  was  known 
to  the  railway  company,  was  employed  in  its  switch  yard,  and  about  two  hours 
.after  his  employment,  while  performing  duties  incumbent  upon  him,  caught 
his  foot  in  an  unblocked  frog  and  was  run  over  and  crushed  by  its  cars,  held 
that  the  defendant  railway  company  was  liable.  Galveston,  H.  &  S.  A.  R'y 
•Co.  v.  Hughes  (Tex.),  54  S.  W.  Rep.  264. 

Where  plaintiff,  a  fireman,  employed  in  the  boiler  room  of  defendant,  was  at 
work  and  fell  into  a  hole  which  had  been  dug  and  left  open,  or  in  a  dangerous 
state,  in  front  of  the  boiler,  by  defendant's  employees  who  were  making  there 
a  foundation  for  an  "  economizer  "  required  for  the  business  of  a  power  house, 
held  that  leaving  the  hole  uncovered,  or  the  excavation  in  an  unsafe  condition, 
was  negligence  of  the  master,  and  that  the  doctrine  of  negligence  of  a  fellow- 
servant  did  not  apply.  That  the  servant  does  not  assume  risks  from  defects  in 
the  plant  itself  which  the  master  is  bound  to  make  and  keep  reasonably  safe. 
Frye  v.  Bath  Gas  &  Electric  Co.  (Me.),  8  Am.  Neg.  Rep.  44,  n,  46  Atl.  Rep.  804. 

An  action  was  brought  in  the  Supreme  Court  of  Rhode  Island  against  a  brick 
company  to  recover  damages  for  injuries  received  while  in  its  employ.  Plain- 
tiff alleged  in  his  declaration  that  he  was  shoveling  clay  into  a  machine  used 
in  making  brick;  that  in  front  of  such  machine  was  a  large  opening  directly 
under  which  and  inside  of  said  opening  were  two  rolls;  that  he  was  obliged  to 
pass  said  opening  to  shovel  clay  and  that  same  was  dangerous;  being  unpro- 
tected by  any  railing,  and  the  floor  around  it  being  wet  and  slippery;  that  the 
dangerous  condition  was  known  to  the  company,  and  that  ii  was  its  duty  to 
have  protected  the  opening,  but  that  such  duty  was  disregarded  by  the  defend- 
ant. Demurrer  was  filed  to  the  declaration  on  the  general  ground  that  the 
plaintiff's  own  statement  showed  he  assumed  the  risk  of  his  employment.  The 
court  sustained  the  demurrer.  Disano  v.  N.  E.  Steam  Brick  Co.  (R.  I.),  4  Am. 
Neg.  Rep.  219. 

Where  plaintiff  was  employed  to  attend  "tail  stock"  in  defendants'  sawmill, 
and  while  so  doing  his  leg  was  broken  by  being  caught  between  the  projecting 
point  or  head  block  of  the  loading  carriage  and  the  frame  support  of  wooden 
rails  set  in  the  floor,  and  designed  to  facilitate  handling  lumber  as  it  came  from 
the  carriage,  and  one  of  the  defendants,  a  sawyer,  was  standing  near,  whose 
duty  it  was  to  operate  the  carriage,  and  where  it  appeared  that  he  carelessly 
and  without  notice  started  the  machinery  operating  the  carriage  while  plaintiff 
was  in  the  act  of  removing  a  load  from  it,  it  was  held  that  the  defendants  were 
liable.     Rhoades  v.  Varney  et  al.,  91  Me.  222. 

Defective  appliances. 

Plaintiff,  an  experienced  teamster,  was  hired  by  defendant  to  haul  lumber 
with  a  wagon  and  four  horses,  and  continued  in  this  employment  for  eleven 
weeks.  While  traveling  on  a  public  road  with  his  loaded  wagon,  he  fell  beneath 
the  wheels  and  lost  his  leg  as  a  result.  He  claimed  negligence  on  part  of 
defendant,  in  that  the  appliances  furnished  him  were  defective,  alleging  that 
the  wagon  had  no  seat,  and  that  a  pair  of  lines  were  too  short.  He  recovered 
a  judgment  in  the  Superior  Court  of  Santa  Clara  county,  California,  which  was 
reversed  on  appeal.  The  Appellate  Court  conceded  for  the  purpose  of  the  argu- 
ment that  defendant  was  negligent  in  not  furnishing  plaintiff  with  proper  appli- 
ances to  do  the  work,  and  that  if  the  defects  complained  of  had  not  existed,  the 
.accident  would  not  have  happened.  But  it  laid  down  the  doctrine  that  while  a 
servant  only  assumes  dangers  and  risks  necessarily  incident  to  the  work  to  be 
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performed,  he  may  by  contract,  express  or  implied,  assume  the  risk  of  workings 
with  defective  appliances.  The  court  said:  "  Indeed,  many  cases  go  further, 
and  sustain  the  proposition  that,  where  the  servant  proceeds  at  the  outset  to 
perform  his  work  with  defective  appliances,  having  knowledge  of  the  defect, 
then  an  implied  contract  arises  to  the  effect  that  he  assumes  the  risk;  especially 
so  if  he  is  aware  of  the  danger  surrounding  him  by  reason  of  the  defect.  And 
to  say  that  the  servant  assumes  the  risk  is  but  another  way  of  saying  that  he 
impliedly  agrees  to  release  the  master  from  liability.  Plaintiff  knew  of  the 
defect,  and  must  have  known  of  the  danger  that  surrounded  him  by  reason  of 
it.  *  *  #  Here  the  master  gave  no  intimation  to  the  servant  that  he  would 
remedy  the  defect,  and  allowed  it  to  continue  for  nine  months  without  taking  a 
step  towards  remedying  it.  *  *  *  Aftei  complaint  made,  and  nine  months 
had  come  and  gone,  the  plaintiff  had  no  right,  as  a  reasonable  man,  to  believe 
that  the  master  would  remedy  these  defective  lines."  Limberg  v.  Glen  wood 
Co.  (Cal.),  7  Am.  Neg.  Rep.  588,  n.;  60  Pac.  Rep.  176. 

Where  decedent  was  injured  by  being  caught  in  the  unguarded  cogwheels  of 
an  angle-iron  machine,  the  Supreme  Court  of  Maine  held  that  no  recovery 
could  be  had  against  the  employer.  The  court,  in  its  opinion,  stated  that  abso- 
lute safety  is  not  guaranteed  to  the  laborer  by  the  contract  of  employment. 
That  the  failure  of  the  master  to  have  cogwheels  in  a  machine  shop  covered  and 
guarded  by  a  hood,  cannot  be  deemed  negligence  where  such  cogwheels  were 
of  usual  and  familiar  type,  and  where  helpers  were  not  required  to  operate  the 
angle-iron  shears  or  perform  any  duty  within  three  feet  of  the  wheels.  That 
an  employer  is  not  bound  to  inform  the  laborer  of  what  he  already  knows,  or 
what  by  the  exercise  of  ordinary  care  and  attention  he  might  have  known. 
That  where  employee  had  opportunity  to  observe  the  cogwheels,  and  capacity 
to  comprehend  the  danger  of  coming  in  contact  with  their  gearing,  he  had  all 
information  to  be  derived  from  elaborate  instructions  and  would  be  held  to  have 
assumed  all  risks  incident  to  service  performed.  Cunningham  v.  Bath  Atl. 
Iron  Works,  92  Me.  501,  7  Am.  Neg.  Rep.  102,  n. 

Where  a  coal  miner,  at  work  in  a  coal  mine,  was  injured  by  an  explosion  of 
fire  damp  or  gas  a  judgment  in  his  favor  was  affirmed  by  the  United  States- 
Circuit  Court  of  Appeals.  It  was  claimed  that  the  court  erred  in  charging  the 
jury  that  "  it  was  the  duty  of  the  defendant  to  use  all  appliances  readily  attain- 
able, known  to  science,  for  the  prevention  of  accidents  arising  from  the  accumu- 
lation of  gas  or  other  explosive  substances  in  its  mines."  This  was  held  by 
the  Appellate  Court  to  be  a  correct  statement  of  the  law.  The  court  cited 
Mather  v.  Rillston,  156  U.  S.  391,  and  said:  "  In  effect  the  contention  of  the 
plaintiff  in  error  (the  coal  company)  is  that  the  court  should  have  charged  the 
converse  and  told  the  jury  that  in  occupations  attended  with  great  and  unusual 
danger  there  is  no  obligation  resting  on  the  employer  to  use  the  appliances 
known  to  science  for  the  prevention  of  accidents,  although  they  are  readily 
and  easily  obtainable  and  immediately  available,  convenient  and  bandy.  The 
law  has  not  yet  reached  that  degree  of  barbarity."  Western  Coal  &  Mining 
Co.  v.  Berberich  (U.  S.  C.  C.  A.),  94  Fed.  Rep.  329. 

Plaintiff  was  injured  by  being  struck  by  a  stone  from  a  blast  in  a  quarry 
belonging  to  defendant,  and  recovered  judgment,  which  was  affirmed  by  the 
Supreme  Court  of  New  Jersey,  which  held  that  where  an  injury  arises  to  a 
workman  by  reason  of  the  united  negligence  of  a  master  and  a  fellow-servant, 
the  master  is  liable  to  respond  in  damages  therefor.  Belleville  Stone  Co.  of 
N.  J.  v.  Mooney  (N.  J.),  38  Atl.  Rep.  835. 
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Where  plaintiff,  a  gift  thirteen  years  of  age,  had  her  hand  smashed  in  the 
rollers  of  a  mangle  in  a  steam  laundry,  necessitating  amputation  of  the  fingers, 
and  it  appeared  by  the  evidence  that  defendant  admitted  the  accident  was 
caused  by  the  guard  having  been  taken  off,  and  that  he  knew  it  was  off  the 
morning  the  girl  went  to  work,  a  judgment  of  nonsuit  was  reversed  by  the 
Superior  Court  of  North  Carolina.  The  court  said:  "  The  girl's  evidence  did 
not  prove  her  guilty  of  contributory  negligence.  She  stated  she  thought  this 
machine  more  dangerous  than  the  former  one  she  had  worked  at  which  had  a 
guard,  but  that  nobody  had  explained  the  machine  to  her,  and  she  did  not 
know  that  the  guard  was  necessary,  nor  that  this  machine  ever  had  a  guard, 
and  that  she  had  to  put  her  fingers  close  up  to  the  rollers  to  get  the  linen  in. 
It  is  not  to  be  held  as  a  matter  of  law  that  operatives  must  decline  to  work  at 
machines  which  may  be  lacking  in  some  of  the  improvements  or  safeguards 
that  are  seen  upon  other  machines,  under  penalty  of  losing  all  claim  for  dam- 
ages from  defective  machinery.  It  is  the  employer,  not  the  employee,  who 
should  be  fixed  with  knowledge  of  the  defective  appliances  and  held  liable  for 
injuries  resulting  from  their  use.  It  is  only  where  a  machine  is  so  grossly  or 
clearly  defective  that  the  employee  must  know  of  the  risk,  that  he  can  be 
deemed  to  have  voluntarily  and  knowingly  assumed  the  risk.  Where  the  line 
is  to  be  drawn  must  depend  largely  upon  the  circumstances  of  each  case;  but 
they  must  be  such  to  show  that  the  employee  had  full  knowledge  of  the  unusual 
risk  and  deliberately  assumed  it."    Sims  v.  Lindsay  (N.  C),  30  S.  £.  Rep.  19. 

Knowledge  of  defect  or  danger. 

Where  complaint  alleged  that  plaintiff  was  injured  through  fall  of  an  elevator 
in  defendant's  iron  works,  on  which  he  was  riding  in  course  of  his  employment, 
in  exercise  of  due  care,  which  fall  was  caused  by  negligent  fastening  of  a  cable 
which  defendant  had  knowingly  permitted  to  remain  in  such  defective  con- 
dition, and  that  plaintiff  did  not  know  of  the  defect,  and  had  no  means  of  ascer- 
taining it  the  Supreme  Court  of  Wisconsin  held  that  the  same  stated  a  cause 
of  action,  and  that  the  plaintiff  cannot  be  held  to  have  assumed  the  risk  of  a 
defect  of  which  it  was  alleged  he  had  no  knowledge  or  means  of  knowledge. 
Anderson  v.  Hayes,  101  Wis.  538,  7  Am.  Neg.  Rep.  in,  n. 

The  Supreme  Court  of  Pennsylvania  held  that  a  railroad  company  was. 
responsible  for  injuries  to  its  employees  resulting  from  the  unsafe  condition  of 
cars  they  were  required  to  handle  and  shift  in  its  yard,  and  that  it  was  imma- 
terial whether  such  cars  belonged  to  the  defendant  company  or  had  been 
received  by  it  from  another  line.  The  injury  in  question  was  caused  by  defec- 
tive steps  of  a  freight  car;  plaintiff  was  a  brakeman  and  was  acting  as  one  of 
a  crew  sent  to  a  shipper's  yard  to  shift  cars  preparatory  to  their  being  taken  into 
the  company's  trains.     Elkins  v.  Penn.  R.  Co.  (Pa.),  33  Atl.  Rep.  74. 

Where  plaintiff,  employed  by  defendant  as  a  general  workman,  fell  through 
a  trap  door  sustaining  injuries,  the  Supreme  Court  of  Massachusetts  held  there 
was  no  liability  on  the  part  of  the  employer.  The  court  said:  "  The  plaintiff 
knew  the  danger  to  which  he  was  exposed.  He  knew  that  the  trap  doors  were 
there  and  that  they  were  likely  to  be  open  from  time  to  time.  The  only  thing 
he  did  not  know  was  at  what  precise  moment  the  doors  would  be  raised,  but 
that  he  could  find  out  if  he  looked.  They  were  raised,  and  the  accident 
happened  during  the  noon  hour,  at  which  time  he  was  not  called  upon  to  work." 
Young  v.  Miller  (Mass.),  1  Am.  Neg.  Rep.  70. 

The  Supreme  Court  of  West  Virginia  held  that  where  an  employee  of  a- 
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railroad  company  is  being  carried  on  the  construction  train  to  his  home  from  his 
work  by  the  railroad  company  without  any  agreement  or  compensation  there- 
for, and  voluntarily  takes  a  position  standing  on  a  small  truck,  which  is  being 
pushed  forward  by  the  engine  contrary  to  repeated  instructions  of  those  in 
charge  of  the  train  and  as  to  danger,  he  is  injured  by  reason  of  the  derailment 
of  the  truck,  the  railroad  company  is  not  responsible  for  such  injuries  thereby 
incurred.     Piece  v.  Wheeling  &  Elmgrove  R.  R.  Co.  (W.  Va.),  26  S.  E.  Rep.  304. 

The  Supreme  Court  of  Tennessee  sustained  a  demurrer  to  a  declaration  in 
which  plaintiff  alleged  that  it  was  his  duty  to  stop  all  cars  loaded  with  ore  at  a 
•certain  place  in  defendant's  stock  house  on  a  trestle  twenty-five  or  thirty  feet 
above  the  floor;  that  a  piece  of  timber  about  eight  inches  wide  and  six  inches 
thick  had  been  placed  parallel  with  and  between  the  tracks  on  the  trestle  for 
servants  and  employees  of  defendants  to  walk  on  while  handling  cars;  that 
such  timber  had  been  worn  off  by  unloading  ore  on  it  until  it  was  not  more  than 
two  or  three  inches  wide  and  was  defective  and  unsafe,  and  not  fit  to  walk  on; 
that  plaintiff  and  others  had  notified  company  shortly  before  accident  of  con- 
dition of  timber;  that  the  company  by  its  agent  agreed  to  replace  it,  and 
directed  plaintiff  to  continue  the  work,  which  he  did  rather  than  lose  his  job, 
and  relying  on  defendant's  promise  to  repair;  that  while  attempting  to  step 
from  a  car  onto  the  timber  his  foot  slipped  off  and  he  fell  through  the  trestle, 
sustaining  serious  injuries.  Chief  Justice  Snodgrass,  in  his  opinion,  said  that 
the  declaration  averred  no  defect  in  the  walk  way  used  any  more  apparent  to 
the  master  than  to  the  servant,  or  which  required  special  or  expert  skill  to 
delect;  but  that  the  same  was  a  plain,  obvious  defect,  equally  within  the 
observation  or  knowledge  of  both;  also  that  there  was  no  promise  to  repair  in 
a  given  time,  nor  was  it  shown  how  long  before  the  accident  the  promise  had 
been  made.     Brewer  v.  Tenn.  Coal  &  Iron  R'y  Co.  (Tenn),  37  S.  W.  Rep.  547. 

The  Supreme  Court  of  Minnesota  sustained  a  demurrer  where  it  appeared 
that  plaintiff  was  put  to  work  on  a  large  hill  from  which  defendant  was  remov- 
ing gravel;  that  he  was  ordered  up  the  slope  to  assist  other  workmen  in  loosen- 
ing the  material,  so  that  it  might  fall  to  the  bottom  to  be  loaded  on  cars  by  a 
steam  shovel,  and  that  in  some  way  from  the  sliding  of  the  earth  he  was  injured. 
The  court  said:  "Any  man  of  ordinary  capacity  would  know  that  a  place  to 
work  in  the  slope  of  a  gravel  pit  is  more  or  less  dangerous,  especially  when  the 
work  is  to  loose  material;  that  the  laws  of  gravitation  may  operate  and  precipi- 
tate such  material  to  the  bottom  of  the  pit.  The  work  of  plaintiff  and  his  asso- 
ciates was  to  release  the  gravel  and  earth  to  cause  it  to  break  away  and  to  slide 
or  fall  down;  and  they  should,  and  undoubtedly  did,  realize  that  sliding  or 
falling  was  attended  with  danger  to  any  person  in  the  way;  the  only  differ- 
ence in  the  danger  to  be  apprehended  and  guarded  against  between  the  falling 
of  gravel  or  earth  from  overhead,  because  of  an  excavation  and  of  its  falling  or 
sliding  loosening  the  face  of  slope  is  merely  one  of  degree.  The  complaint 
failed  to  state  a  cause  of  action,  and  demurrer  should  have  been  sustained." 
Swansom  v.  Gt.  Northern  R'y  Co.  (Minn.),  a  Am.  Neg.  Rep.  578. 

Where  plaintiff,  being  lowered  in  a  cage  down  the  shaft  of  a  mine,  was, 
through  some  defect  in  the  machine,  thrown  out  and  seriously  injured  by  the 
fall  and  sudden  stop  of  the  cage,  and  it  appeared  that  the  defect  in  the 
machinery  caused  the  cable  by  which  the  cage  was  suspended  to  vibrate,  and 
that  in  the  opinion  of  expert  witnesses  the  vibration  of  this  cable  caused  the 
cage  to  stop  at  the  time  of  the  accident,  and  where  it  further  appeared  that 
plaintiff  was  aware  of  the  vibration  before  entering  the  cage  on  the  trip  on 
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which  he  was  hurt,  a  judgment  in  favor  of  plaintiff  was  affirmed  by  the  Supreme 
Court  of  Utah.  The  court  held  that  mere  knowledge  of  the  defect  is  not  suffi- 
cient unless  it  should  carry  to  the  servant's  mind  the  danger  from  which  he 
suffered.  Mangum  v.  Bullion  Beck  &  Champion  Mining  Co.  (Utah),  4  Am.  Neg. 
Rep.  91,  n.,  50  Pac.  Rep.  834. 

Obeying  orders  of  foreman. 

The  Court  of  Appeals  of  West  Virginia  held  that  where  a  foreman  or  his 
assistants  have  equal  knowledge  of  danger  accompanying  an  act  about  to  be 
done,  even  if  the  foreman  requests  its  performance,  and  an  injury  ensues  to 
the  assistant,  the  employee  cannot  be  made  liable.  Notwithstanding  the 
requests,  the  assistant  can  comply  or  not,  as  he  chooses,  and  if  he  does  comply 
he  takes  his  chances  of  the  peril  surrounding  the  situation.  That  when  the 
damage  consists  of  some  latent  defect,  which  is  not  apparent  by  the  use  of 
ordinary  intelligence  on  the  part  of  the  master,  and  a  servant  in  performing 
his  work  is  thereby  injured,  when  he  has  the  same  chances  of  observation  as 
Che  master,  no  liability  attached  to  the  master.  Skidmore  v.  W.  V.  &  P.  R. 
R.  Co.  (W.  Va.),  23  S.  E.  Rep.  713. 

Following  is  from  opinion  of  Chief  Justice  Start,  of  the  Supreme  Court  of 
Minnesota:  "  A  workman,  when  ordered  from  one  part  of  the  work  to  another, 
cannot  be  allowed  to  stop,  examine  and  experiment  for  himself,  in  order  to 
ascertain  if  the  place  assigned  to  him  is  a  safe  one;  and  therefore,  in  obeying 
the  order,  while  he  assumes  obvious  and  ordinary  risks,  he  has  a  right  to  rely 
upon  a  faithful  discharge  of  the  master's  duty  to  use  ordinary  care  to  protect 
him  against  unusual  damages."  Carlson  v.  N.  W.  Teleg.  Exchange  Co.  (Minn.). 
65  N.  W.  Rep.  914. 

Where  plaintiff,  employed  as  lineman  by  telegraph  company,  was  one  of  a 
-crew  engaged  in  repairing  its  telegraph  lines,  under  charge  of  a  foreman,  and 
was  ordered  by  him  to  climb  a  certain  M  gin  pole,"  which  fell  while  he  was 
climbing  it,  because  not  sufficiently  guyed,  causing  the  injuries  complained  of, 
it  was  held  that  defendant  was  not  liable.  Green  v.  W.  U.  Teleg.  Co.  (U.  S. 
C.  C.  A.),  72  Fed.  Rep.  250. 

Where  a  servant  was  called  by  foreman  of  a  common  master  to  assist  in 
adjustment  of  a  machine  and  was  ordered  to  do  a  certain  thing  known  by  such 
servant  to  be  dangerous,  but  which  he  had  substantially  done  before  under 
said  foreman's  orders  without  accident,  the  danger  arising  from  proximity  of  a 
revolving  saw  that  by  culpable  negligence  of  the  master  was  not  protected,  and 
while  obeying  such  order,  and  in  use  of  ordinary  care,  the  servant's  clothing 
was  caught  by  the  saw,  causing  serious  injury,  the  court  left  it  to  the  jury  to 
•say  whether,  under  all  the  circumstances,  the  risk  of  injury  was  so  great  that 
no  ordinarily  prudent  man  would  have  obeyed  the  order.  It  was  held  by  the 
Supreme  Court  of  Ohio  that  the  jury  was  properly  instructed.  Van  Dugen  Gas 
<&  Gasoline  Engine  Co.  v.  Schelies  (Ohio),  55  N.  E.  Rep.  098. 

Where  decedent  was  a  member  of  a  gang  of  men  employed  to  wheel  wood 
from  lime  kilns  to  cars  on  switch  and  load  them,  and  where  one  member  of  the 
gang  usually  directed  when  and  where  the  cars  were  to  be  loaded,  and  on  doing 
this  work  it  was  the  duty  of  the  other  members  of  the  gang  to  obey  him,  and 
where  decedent  was  injured  while  obeying  his  orders,  and  it  appeared  that 
such  member  of  the  gang  giving  directions  received  the  same  pay  and  did  the 
same  work  as  the  other  members,  and  it  was  claimed  that  he  was  negligent  in 
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not  warning  decedent  of  an  approaching  car  that  struck  him,  and  that  his  neg- 
ligence was  that  of  a  vice-principal  for  which  the  line  company  was  responsible, 
and  not  that  of  a  fellow-servant,  and  that  the  company  was  negligent  in  failing 
to  adopt  safe  and  proper  rules,  the  Supreme  Court  of  Appeals  of  Virginia, 
reversed  a  judgment  in  an  action  for  damages  for  the  death  of  decedent,  hold* 
ing  that  the  contract  for  services  contemplated  the  risk  of  injury  from  the  neg_ 
ligence  of  a  boss  or  foreman  as  well  as  from  the  negligence  of  another  fellow* 
workman.    Moore  Line  Co.  v.  Richardson's  Adm'x  (Va.),  28  S.  E.  Rep.  334. 


DISTRICT  OF  COLUMBIA  V.  MOULTON. 

United  States  Supreme  Court,  May,  ipoi. 


WHEN  NEGLIGENCE  QUESTION  OF  LAW.  —  Where  but  one  inference  can 
reasonably  be  drawn  from  the  evidence  the  question  of  negligence  or  no 
negligence  is  one  of  law  for  ihe  court. 

STEAM  ROLLER  ON  STREET  —  HORSE  FRIGHTENED  —  SUBMISSION 
OF  NEGLIGENCE  TO  JURY  NOT  JUSTIFIED.  —  Where  a  steam  roller 
which  for  several  days  had  been  used  on  road  work  broke  down  and  was 
left  close  to  the  curb  of  the  street  for  two  days,  a  canvas  cover  being  placed 
over  it  to  protect  it  from  the  weather,  and  it  was  not  alleged,  in  action  for 
injuries  sustained  by  reason  of  horse  taking  fright  on  seeing  the  roller, 
that  the  roller,  in  consequence  of  its  being  disabled,  presented  such  a 
changed  appearance  that  the  danger  of  its  frightening  an  animal  was 
enhanced,  it  was  held  that  the  evidence  did  not  justify  the  submission  to 
the  jury  of  the  question  of  negligence  in  so  keeping  the  roller  on  the  street. 

OBSTRUCTION  ON  HIGHWAY— NOTICE.  —  Where  a  steam  roller  is  allowed 
to  remain  upon  a  highway,  it  is  requisite  that  the  municipality  causing  the 
obstruction  should  give  reasonable  notice  to  the  traveling  public  of  its  pres- 
ence; but  a  view  by  a  traveler  of  the  obstruction  itself  in  time  to  avoid  it 
without  injury  amounts  to  notice  (i). 

In  error  to  the  Court  of  Appeals  of  the  District  of  Columbia  to 
review  a  decision  affirming  a  judgment  for  plaintiff  in  an  action  for 
negligence.     Judgment  reversed. 

(See  the  same  case  below,  15  App.  D.  C.  363). 

"This  action  was  begun  by  the  defendant  in  error  in  the  Supreme 
Court  of  the  District  of  Columbia.     In  substance  he  asserted  in  his 

t.  For  other  actions  relating  to  Accl-  See  also  Notes  of  Cases  in  which  was 

dents  arising  out  of  Obstructions  on  presented  the  question  whether  a  Mu- 

Highways,  and  the  Liability  of  Mu-  nicipal  Corporation  was  acting  in  ita 

NiciPAL  Corporations  therefor,  from  governmental  capacity  or  not,  5  Am. 

1897  to  date,  see  vols.  1-10  Am.  Nkg.  Neg.  Rep.  289-393, 
Rep.,  and  the  current  numbers  of  that 
series  of  Reports. 
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declaration  a  right  to  recover  from  the  District  of  Columbia  a  speci- 
fied sum,  upon  the  ground  that  by  its  negligence,  on  November  26, 
1896,  he  had  sustained  serious  personal  injury.  The  negligence 
averred  consisted  in  this  —  that  for  the  space  of  two  days  prior  to 
and  including  the  date  named,  the  District  had  negligently  and 
knowingly  left  upon  a  public  highway  known  as  Park  street,  a  large 
steam  roller,  which  was  calculated  to  frighten  horses  of  ordinary 
gentleness;  and  while  plaintiff  was  driving  along  said  street,  with 
due  care,  in  a  carriage  drawn  by  a  horse  of  that  disposition,  the 
animal  was  frightened  and  rendered  unmanageable  by  the  steam  rol- 
ler, and  in  the  struggles  of  the  horse  one  of  the  wheels  of  the  carriage 
was  broken,  plaintiff  was  thrown  out  upon  the  ground  with  great 
force,  and  he  sustained  the  injuries  for  which  recovery  was  asked. 
Defendant  filed  a  plea  of  the  general  issue. 

"The  evidence  most  favorable  to  the  contention  of  the  plaintiff 
tended  to  show  the  following:  Park  street  is  a  public  highway  in 
the  northwest  section  of  the  city  of  Washington,  commencing  at 
Fourteenth  street  and  running  westwardly.  For  several  days  prior 
to  the  accident  in  question  a  steam  roller  had  been  used  in  connec- 
tion with  the  work  of  resurfacing  Park  street  with  macadam.  This 
roller  was  of  the  kind  usually  employed  in  constructing  macadam- 
ized gravel  roads.  It  had  three  wheels,  the  tread  of  the  rear  wheel 
being  about  eight  feet,  which  was  its  extreme  width.  The  machine 
was  about  eight  feet  long,  and  about  five  or  six  feet  high.  The 
smokestack  was  a  little  higher  than  the  other  part  of  the  machine. 
While  the  roller  was  in  use,  on  the  forenoon  of  the  day  before  the 
accident  hereinafter  referred  to,  it  "broke  down."  The  nature  of 
the  injury  to  the  roller  does  not  appear,  otherwise  than  as  it  may  be 
inferred,  from  the  fact  that  the  roller  was  subsequently  removed  by 
horse  power,  that  the  machinery  was  simply  disabled.  On  becom- 
ing out  of  order,  the  roller  was  placed  close  to  the  south  curb  of 
Park  street,  from  twenty  to  fifty  feet  west  of  Pine  street  —  a  street 
fifty  feet  in  width  —  and  distant  about  900  feet  westwardly  from 
Fourteenth  street  Over  the  roller  was  placed  a  canvas  cover.  The 
roadway  proper,  at  the  point  where  the  roller  was  stationed,  was 
about  twenty-eight  feet  wide,  and  there  was  ample  room  for  the 
passage  of  vehicles  between  the  roller  and  the  northerly  side  of 
Park  street. 

"  About  three  o'clock  on  the  afternoon  of  November  26,  1896 
(Thanksgiving  Day),  plaintiff  drove  into  Park  street  from  Four- 
teenth street,  and,  as  he  did  so,  saw  the  steam  roller.  The  horse 
he  was  driving  was  one  which  the  plaintiff  had  owned  for  several 
years,  was  regarded  as  of   ordinary  gentle  disposition,  and  had 
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several  times  been  driven  safely  past  steam  rollers  when  they  were 
in  actual  operation.  Plaintiff  guided  his  horse,  intending  to  pass  by 
the  roller  in  the  space  to  the  right  thereof,  but  on  approaching  Pine 
street  the  horse  became  restive  from  the  flapping  of  the  canvas 
cover  on  the  roller,  or  from  some  other  cause,  and  when  about 
opposite  the  middle  of  Pine  street  became  unmanageable,  reared, 
and  upset  the  vehicle,  throwing  out  and  injuring  the  plaintiff.  The 
evidence  also  tended  to  show  that  other  horses  in  passing  the  roller 
had  exhibited  fear. 

"  The  case  was  tried  to  a  jury,  and  resulted  in  a  verdict  for  the 
plaintiff.  On  appeal  the  judgment  was  affirmed  by  the  Court  of 
Appeals  of  the  District.'*     (15  App.  D.  C.  363). 

Andrew  B.  Duvall  and  Clarence  A.  Brandenburg,  for  plain- 
tiff  in  error. 

A  S.  Worthington  and  Charles  L.  Frailry,  for  defendant  in 
error. 

Mr.  Justice  White  (after  making  the  foregoing  statement),, 
delivered  the  opinion  of  the  court: 

That  the  District  of  Columbia  is  not  an  insurer  of  the  safety  of 
travelers  upon  its  streets  is,  of  course,  unquestioned.  This  being 
so,  we  think  the  lower  courts  erred  in  upholding  the  liablity  of  the 
District  for  the  injuries  sustained  by  the  plaintiff,  under  the  circum- 
stances disclosed  in  the  record. 

The  steam  roller  in  question  had  been  brought  to  the  place  where 
the  accident  occurred,  for  a  lawful  purpose,  viz.,  that  of  performing 
a  duty  enjoined  upon  the  District  to  keep  in  repair  the  streets  sub- 
ject to  its  control.  The  use  of  an  appliance  such  as  a  steam  roller 
was  a  necessary  means  to  a  lawful  end  —  a  means  essential  to  the 
performance  of  a  duty  imposed  by  law.  It  must  therefore  follow 
that  if  in  the  legitimate  and  proper  use  of  such  machine,  with  rea- 
sonable notice  to  the  public  of  such  use,  and  injury  is  occasioned  to 
one  of  the  public,  such  injury  is  damnum  absque  injuria.  Lane  v. 
Lewiston,  91  Me.  292,  294,  39  Atl.  Rep.  999;  Morton  p.  Frankfort,. 
55  Me.  46;  Cairncross  v.  Pewaukee,  78  Wis.  66,  47  N.  W.  Rep.  13, 
commenting  upon  and  explaining  Hughes  v.  Fond  du  Lac,  73  Wis. 
380,  41  N.  W.  Rep.  407.  Conceding  that  the  roller  was  an  object 
calculated  to  frighten  horses  of  ordinary  gentleness,  yet,  at  the 
most,  the  liability  of  the  municipality  for  negligently  permitting 
such  objects  to  remain  within  the  limits  of  a  highway,  if  it  exists, 
must  primarily  be  dependent  upon  the  fact  that  they  are  unlawfully 
upon  the  highway. 

The  sole  negligence  complained  of  in  the  declaration  was  averred 
to  consist  in  keeping  the  steam  roller  in  question  on  Park  street  for 
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the  space  of  two  days,  so  as  to  be  a  public  nuisance  and  dangerous 
to  travelers  passing  along  said  street  with  their  carriages  and  horses. 
There  was  no  allegation  that  the  roller,  in  consequence  of  its  being 
disabled,  presented  such  a  changed  appearance  that  the  danger  of 
its  frightening  an  animal  was  enhanced.  Nor  was  there  any  aver- 
ment that  the  negligence  was  committed  in  the  use  of  the  canvas 
covering,  and  no  proof  was  offered  on  the  trial  tending  to  show  that 
such  a  cover  was  not  the  means  usually  employed  to  protect  steam 
rollers  from  the  weather  when  they  were  lawfully  on  the  street  and 
for  the  time  being  not  in  use. 

Where  but  one  inference  can  reasonably  be  drawn  from  the  evi- 
dence the  question  of  negligence  or  no  negligence  is  one  of  law  for 
the  court.  Northern  P.  R.  Co.  v.  Freeman,  174  U.  S.  379,  384,  19, 
Sup.  Ct.  Rep.  763;  Metropolitan  R.  Co.  v.  Jackson,  L.  R.  3  App.  Cas. 
193  (1).  It  is  only  where  the  evidence  is  such  that  reasonable  men 
may  fairly  differ  as  to  the  deductions  to  be  drawn  therefrom,  that 
the  determination  of  the  fact  of  negligence  should  be  submitted  to  a 
jury.  Warner  v.  Baltimore  &  O.  R.  Co.,  168  U.  S.  339,  348,  18  Sup. 
Ct.  Rep.  6S.  The  question  which  here  arises,  then  is:  Did  the  evi- 
dence justify  the  trial  court  in  permitting  the  jury  to  determine 
whether  or  not  in  allowing  the  disabled  roller  to  remain  at  the  place 
referred  to,  under  the  circumstances  stated,  the  District  negligently 
and  unlawfully  obstructed  the  highway? 

We  shall  assume  that  the  period  when  the  steam  roller  became 
unserviceable  while  in  use  on  Park  street  was  the  forenoon  of  the 
day  prior  to  the  accident,  as  claimed  by  the  plaintiff.  The  right, 
however,  to  use  a  steam  roller  upon  a  public  street  for  the  purpose 
of  the  repair  of  such  street,  we  think  necessarily  includes  the  right 

1.  Id  Metropolitan  R'y  Co.  v.  Jack-  porter  pushed  away  the  persons  who- 

son,  L.  R.  3  App.  Cas.   193  (reported  were  trying  to  get  in  and  slammed  the 

also  as  Jackson  v.   Metropolitan  R'y  door,  which  caught    and   injured  the 

Co.,  36  W.  R.   175),  it  appeared  that  hand  of  the  plaintiff,  who  had  been 

plaintiff  was  a  passenger  by  railway,  thrown  forward  by  the  motion  of  the 

and  at  one  station,    though    all  the  train.    Held,    that  there  was  no  evi- 

seats  in  the  carriage  in  which  he  was  dence  from  which  the  jury  might  infer 

were  filled,  three  more  persons  got  in  negligence  on  the  part  of  the  company 

and  stood  up.    There  was  no  evidence  so  as  to  entitle  the  plaintiff  to  recover 

that  the  servants  of  the  company  were  damages.    This  decision  was  rendered 

aware  of  this,  but  the  plaintiff  remon-  by  the  House  of  Lords  and  reversed 

strated  with  the  persons  who  had  so  the  judgment  of  the  Court  of  Appeal, 

got  in.    At  the  next  station  the  door  of  reported  in  L.  R.  a  C.  P.  125,  and  the 

the  carriage  was  opened  by  persons  judgment  of  the  Court  of    Common 

who  tried  to  get  in,  and  the  plaintiff  Pleas,  reported  in  10  L.  R.  C.  P.  49,  23 

rose  and  held  up  his  hand  to  prevent  W.  R.  78. 
them.    After  the  train  had  started,  a 
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to  retain  the  roller  upon  the  street  until  a  reasonable  time  after  the 
necessity  for  the  use  of  the  machine  has  terminated,  in  the  mean- 
time exercising  due  care  in  the  deposit  of  the  machine  when  not  in 
use,  and  giving  due  notice  and  warning  to  the  public  of  the  pres- 
ence of  such  machine  if  travel  upon  the  street  is  permitted.  We 
can  perceive  no  difference  in  principle  between  using  and  keeping 
a  steam  roller  on  the  streets  until  the  completion  of  a  particular 
work,  and  the  maintaining  a  lawful  excavation,  such  as  for  the  con- 
struction of  a  sewer  or  of  an  underground  road,  and  the  use  of  an 
engine,  derrick,  etc.,  in  connection  with  the  hoisting  of  earth  from 
an  excavation.  The  appliances  used  in  connection  with  such  exca- 
vations, even  though  calculated  to  frighten  horses  of  ordinary  gen- 
tleness not  familiar  with  such  objects,  undoubtedly  may  be  retained 
at  the  place  where  needed  until  the  necessity  therefor  has  ceased; 
and  the  circumstance  that  such  appliances  become  temporarily  dis- 
abled cannot,  in  reason,  be  held  to  affect  the  right  of  the  municipal 
authorities  to  keep  such  machinery  on  the  works  until,  in  the  ordi- 
nary course  of  events  and  in  the  exercise  of  a  reasonable  discretion, 
it  is  found  convenient  either  to  there  make  the  needed  repairs  or  to 
remove  the  appliances  elsewhere  for  that  purpose.  Now,  the  only 
inference  warranted  by  the  record  is  that  when  the  steam  roller  in 
question  got  out  of  order  it  was  being  used  upon  the  street,  and 
the  necessity  for  its  further  use  continued  to  exist.  Had  the  machine 
not  broken  down,  or  had  needed  repairs  been  made  to  it  at  the  place 
where  the  roller  was  deposited,  it  might  lawfully  have  been  allowed 
to  remain  upon  the  street  while  its  further  use  was  required,  and 
until  it  was  reasonably  convenient  to  remove  it.  Under  such  a 
-state  of  facts  as  has  been  detailed  there  was  nothing,  either  in  the 
circumstance  of  the  disabling  of  the  machine  or  in  the  detention, 
warranting  the  inference  that  the  right  to  leave  the  roller  upon  the 
street  over  a  legal  holiday  did  not  exist,  and  that  an  illegal  use  of 
the  highway  had  originated.  It  follows  that  the  facts  in  evidence 
respecting  the  keeping  of  the  roller  on  Park  street  during  the  period 
referred  to  did  not  justify  the  submission  to  the  jury  of  the  question 
whether  the  District  was  negligent  in  so  keeping  the  machine,  as  it 
could  not  reasonably  have  been  inferred  that  the  employees  of  the 
District  were  negligent  in  failing  to  remove  the  machine  before  the 
occurrence  of  the  accident. 

As  respects  the  notice  owing  to  the  plaintiff  of  the  presence  of 
the  roller,  we  agree  with  the  opinion  of  the  Supreme  Judicial  Court 
of  Maine  in  Lane  v.  Lewiston,  91  Me.  292,  39  Atl.  Rep.  999,  that 
where  a  steam  roller  is  allowed  to  remain  upon  a  municipal  highway 
it  is  requisite  that  the  municipality  causing  the  obstruction  should 
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give  reasonable  notice  to  the  traveling  public  of  its  presence,  but 
that  a  view  of  the  obstruction  itself  in  time  to  avoid  it  without 
injury  amounts  to  notice.  In  other  words,  as  stated  by  the  Maine 
court,  "  no  one  needs  notice  of  what  he  already  knows,"  and  "  knowl- 
edge of  the  danger  is  equivalent  to  prior  notice."  91  Me.  296,  39 
Atl.  Rep.  1000  (1).  That  the  plaintiff  had  notice  of  the  presence  of 
the  roller  on  Park  street  in  ample  time  to  have  avoided  it  is  undis- 
puted. When  he  turned  from  Fourteenth  street  into  Park  street  it 
was  broad  daylight,  there  was  nothing  to  obstruct  his  view  westward, 
and  in  fact  he  testified  that  the  roller  was  in  plain  sight.  He  was  not 
induced  or  directed  by  the  agents  of  the  District  to  proceed  past  the 
roller.  He  knew  that  such  objects  sometimes  frightened  horses,  but 
from  his  acquaintance  with  the  disposition  of  his  horse  he  believed 
that  he  could  control  the  animal  and  drive  safely  past  the  roller,  and 
he  voluntarily  undertook  to  do  so.  Now,  it  seems  clear  —  particularly 
as  the  danger  was  neither  hidden  nor  concealed  —  that  the  District 
was  under  no  obligation  to  restrain  the  plaintiff  from  attempting  to 
pass,  either  by  closing  Park  street  or  by  other  means.  The  District 
was  not  bound  to  presume  that  it  would  be  necessarily  hazardous  to 
attempt  to  drive  past  the  roller,  stationary  and  quiet  as  it  was,  and 
familiar  as  horses  in  a  large  city  usually  are  to  the  sight  and  sounds 
of  electric  and  cable  cars  and  horseless  motors.  The  District,  at 
best,  was  only  chargeable  with  notice  that  the  roller  was  an  object 
which  might  frighten  some  horses  of  ordinary  gentleness,  not  that 
it  would  inevitably  do  so.  It  was  bound  to  give  sufficient  warning 
to  drivers  of  the  presence  of  the  roller  in  time  to  enable  them  to 
avoid  passing  it,  if  desired.  The  District,  however,  had  a  right  to 
assume  that  a  driver  of  mature  age  was  familiar  with  the  habits  and 
disposition  of  his  horse,  and  was  possessed  of  the  common  knowl- 
edge respecting  the  tendency  of  steam  rollers  to  occasionally 
frighten  such  animals.  The  roller  being  lawfully  on  the  street,  the 
District  was  not  bound  to  guard  against  the  consequences  of  a  vol- 
untary attempt  to  drive  by  this  roller.  Certainly,  if  a  driver 
believed  that  it  would  not  be  the  natural  and  proper  consequence  of 
such  an  attempt  that  his  safety  would  be  endangered,  the  District 
ought  not  to  be  charged  with  notice  that  the  attempt  would  be 
dangerous  either  to  life  or  to  limb. 

The  foregoing  observations  sufficiently  indicate  the  errors  com- 
mitted by  the  trial  court  in  the  instructions  given  to  the  jury  and  in 
the  refusal  to  give  requested  instructions,  to  which  exceptions  were 

z.  Lane  v.  City  of  Lewis  ton,  91  Me.  292,  is  reported  in  note*  in  5  Am.  Nig. 
Hbp.  290;  and  6  Am.  Nbg.  Rep.  85. 
Vol.  X  — 15 
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noted.  It  suffices  to  say  in  conclusion  that  the  trial  court  erred  in 
refusing  to  instruct  the  jury,  as  requested,  that  upon  the  whole 
evidence  in  the  case  their  verdict  should  be  for  the  District.  As 
said  by  this  court,  speaking  through  Mr.  Justice  Blatchford,  in 
Schofield  v.  Chicago,  M.  &  St.  P.  R.  Co.,  114  U.  S.  615,  618,  5  Sup. 
Ct.  Rep.  1 1 25,  1 1 27:  "  It  is  the  settled  law  of  this  court  that,  when 
the  evidence  given  at  the  trial,  with  all  the  inferences  which  the 
jury  could  justifiably  draw  from  it,  is  insufficient  to  support  a  verdict 
for  the  plaintiff,  so  that  such  a  verdict,  if  returned,  must  be  set 
aside,  the  court  is  not  bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  verdict  for  the  defendant.  Schuylkill  &  D.  Improv.  & 
R.  Co.  v.  Munson,  14  Wall.  442;  Pleasants  v.  Fant,  22  Wall.  1x6; 
Herbert  p.  Butler,  97  U.  S.  319;  Bowditch  v.  Boston,  101  U.  S.  16; 
Griggs  v.  Houston,  104  U.  S.  553;  Randall  v.  Baltimore  &  O.  R.  Co., 
109  U.  S.  478,  3  Sup.  Ct.  Rep.  322;  Anderson  County  Comrs.  v. 
Beal,  113  U.  S.  227,  5  Sup.  Ct.  Rep.  433;  Baylis  v.  Travelers'  Ins 
Co.,  113  U.  S.  316,  s  Sup.  Ct.  Rep.  494.  "(0 

The  judgment  of  the  Court  of  Appeals  of  the  District  of  Columbia 
is  reversed,  with  instructions  to  that  court  to  reverse  the  judgment 
of  the  Supreme  Court  of  the  District  of  Columbia,  and  to  grant  a 
new  trial. 

z.  On  this  point,  see  also  Richmond  ton  &  G.  R.  R.  Co.  v.  McDade,  135  U. 

&  Danville  R.  R.  Co.  v.  Powers.  149  S.  554;  Del.  &  Lack.  R.  R.  Co.  v.  Con- 

U.  S.  43,  7  Am.  Neg.  Cas.  369;  Sioux  verse,  139  U.  S.  469;  Chicago,  Mil.  & 

City,  etc.,  R.  R.  Co.  v.  Stout,  17  Wall.  St.  P.  R'y  Co.  v.  Lowell,  151  U.  S.  209, 

657,  9  Am.  Neg.  Rep.  6140;  Washing-  7  Am.  Neg.  Cas.  373. 
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WESTERN  AND   ATLANTIC   RAILROAD 
COMPANY  v.  FERGUSON. 

Supreme  Court \  Georgia,  July^  ipoi. 


PERSON  WALKING  ON  TRACK  STRUCK  AND  INJURED  BY  TRAIN — 
CONTRIBUTORY  NEGLIGENCE  —  EVIDENCE.  —  i.  The  duty  imposed 
by  law  upon  all  persons  to  exercise  ordinary  care  to  avoid  the  consequences 
of  another's  negligence  does  not  arise  until  the  negligence  of  such  other  it 
existing,  and  is  either  apparent,  or  the  circumstances  are  such  that  an 
ordinarily  prudent  person  would  have  reason  to  apprehend  Us  existence. 

ft.  Failure  to  exercise  ordinary  care  on  the  part  of  the  person  injured  before 
the  negligence  complained  of  is  apparent  or  should  have  been  reasonably 
apprehended  will  not  preclude  a  recovery,  but  will  authorize  the  jury  to 
diminish  the  damages  in  proportion  to  the  fault  attributable  to  the  person 
injured. 

3.  The  evidence  authorized  the  verdict,  and  the  discretion  of  the  trial  judge  In 
refusing  a  new  trial  will  not  be  controlled. 
(Syllabus  by  the  Court). 

Error  from  Superior  Court,  Whitfield  County. 

Action  by  George  D.  Ferguson  against  the  Western  and  Atlantic 
Railroad  Company.  From  verdict  for  plaintiff,  defendant  brings 
error.     Judgment  affirmed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 

Hoke  Smith  and  H.  C.  Peeples,  for  defendant  in  error. 

Cobb,  J.  —  Ferguson  sued  the  railroad  company  for  damages 
alleged  to  have  resulted  from  personal  injuries  received  by  him  on 
account  of  the  negligent  operation  of  one  of  the  defendant's  trains. 
The  plaintiff  recovered  a  verdict,  and  the  defendant's  motion  for  a 
new  trial,  based  on  the  general  grounds  only,  having  been  over- 
ruled, it  excepted. 

The  evidence  introduced  in  behalf  of  the  plaintiff  made  substan- 
tially the  following  case:  On  October  7,  1899,  plaintiff  was  struck 
and  injured  by  one  of  the  defendant's  trains.  On  the  date  named 
the  plaintiff  desired  to  take  this  train  for  Atlanta,  which  was  due  at 
Dalton  at  7:10  in  the  morning;  plaintiff  knowing  that  the  train  was 
due  to  arrive  at  that  time.  A  short  time  before  the  train  was  due, 
plaintiff  came  out  of  a  barber  shop,  and  started  to  walk  obliquely 
along  a  footpath  towards  the  depot  to  take  the  train.  It  was  raining 
slightly,  and  plaintiff  was  carrying  a  raised  umbrella  over  his  head. 
There  was  a  side  track  along  by  the  side  of  the  defendant's  freight 
depot,  between  the  barber  shop  and  the  main  track,  and  extending 
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a  few  feet  beyond  the  freight  depot.  It  was  necessary  to  cross  the 
main  track  in  order  to  reach  the  passenger  depot,  and  plaintiff 
intended  crossing  the  main  track  lower  down  than  the  end  of  the 
side  track  beyond  the  freight  depot.  Walking  in  an  oblique  direo 
tion,  plaintiff's  face  was  in  a  direction  diagonally  across  the 
track,  and  his  side  was  towards  a  train  which  would  approach  from 
the  north.  There  were  some  freight  cars  on  the  side  track.  When 
plaintiff  reached  a  point  ten  or  twelve  feet  beyond  these  cars, 
from  which  he  could  see  150  to  200  feet  up  the  main  track,  he  looked 
up  the  track,  and  saw  no  train  approaching.  His  watch  indicated 
that  it  would  be  four  minutes  before  the  train  was  due,  though  plain- 
tiff was  unable  to  say  whether  the  engineer  had  the  same  time  he 
did.  After  looking  up  the  main  line,  and  seeing  no  train  approach- 
ing, plaintiff  walked  casually  along  towards  the  main  track,  at  the 
rate  of  two  and  one-half  to  three  miles  an  hour,  eight  or  ten  steps, 
or  about  thirty  feet,  and,  without  looking  further  to  see  if  a  train 
was  approaching,  stepped  upon  the  main  track  at  a  place  where  it 
was  usual  and  customary  for  foot  passengers  to  cross,  and  was 
struck  by  the  train,  which  had  run  150  to  200  feet  while  plaintiff 
walked  thirty.  There  was  an  ordinance  of  the  city  of  Dalton  pro- 
hibiting the  running  of  trains  at  the  place  where  the  plaintiff  was 
struck  at  a  greater  speed  than  four  miles  an  hour,  and  the  train 
which  struck  the  plaintiff  was  running  at  a  speed  greatly  in  excess 
of  that  limit.  Had  the  train  been  run  at  four  miles  an  hour,  the 
plaintiff  could  have  gotten  safely  across  the  track  before  the  train 
reached  the  point  where  he  was  injured.  Plaintiff  was  given  no 
warning  of  any  kind  of  the  approach  of  the  train  (1). 

In  the  case  of  Railroad  Co.  v.  Luckie,  87  Ga.  7,  13  S.  E.  Rep. 
105,  Mr.  Justice  Lumpkin  used  the  following  language:  "  It  seems 
to  be  the  clear  meaning  of  our  law  that  the  plaintiff  can  never 
recover  in  an  action  for  personal  injuries,  no  matter  what  the  negli- 
gence of  the  defendant  may  be,  short  of  actual  wantonness,  when 
the  proof  shows  he  could,  by  ordinary  care,  after  the  negligence  of 
the  defendant  began  or  was  existing,  have  avoided  the  consequences 
to  himself  of  that  negligence."  This  language  can  convey  no  other 
impression  than  that,  in  cases  of  the  character  referred  to,  the  duty 

1.  See  notes  of  Recent  Cases  Aris-  in   alphabetical    order  of  States,  the 

ing  out  of  Accidents  to  Persons  on  volumes  being  devoted  to  Collision 

Railroad  Tracks,  at  end  of  this  case,  and  Crossing  cases.    Subsequent  ac- 

For  actions  relating  to  injuries  to  tions  on  the  same  topics  to  date  are  re- 
persons  on  railroad  tracks,  from  the  ported  in  vols.  1-10  Am.  Neg.  Rep., 
earliest  period  to  1897,  see  vols,  n  and  and  the  current  numbers  of  that  series 
12  Am.  Neg.  Cas.,  where  the  same  are  of  Reports, 
chronologically  grouped  and  arranged 
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on  the  part  of  the  plaintiff  to  use  ordinary  care  for  his  protection 
against  the  consequences  of  the  defendant's  negligence  does  not 
arise  "  until  after  the  negligence  began  or  was  existing."  The  rul- 
ing in  the  Luckie  Case  was  approved  in  terms  in  the  case  of  Bruns- 
wick &  Western  R.  R.  Co.  v.  Gibson,  97  Ga.  497,  25  S.  £.  Rep.  484 
(n  Am.  Neg.  Cas.  35  m),  where  Mr.  Chief  Justice  Simmons  used  the 
expression  above  referred  to,  saying  that  "  the  plaintiff  in  an  action 
against  a  railroad  company  for  personal  injuries  cannot  recover, 
even  though  the  company  may  have  been  negligent,  if,  after  the 
negligence  of  the  defendant  began  or  was  existing,  the  person 
injured  could,  by  ordinary  care,  have  avoided  the  consequences  to 
himself  of  that  negligence."  In  the  case  of  Railroad  Co.  v.  Attaway, 
90  Ga.  661,  16  S.  £.  Rep.  958,  the  present  chief  justice  used  the 
following  language:  "The  rule  which  requires  one  to  avoid  the 
consequences  of  another's  negligence  does  not  apply  until  he  sees 
the  danger,  or  has  reason  to  apprehend  it."  In  the  case  of  Comer 
v.  Barfield,  102  Ga.  489,  31  S.  E.  Rep.  90,  Mr.  Justice  Fish  says,  in 
substance,  that  if  one  who  was  injured  by  the  negligence  of  another 
used  proper  diligence,  as  soon  as  his  peril  was  apparent,  to  avert 
the  catastrophe,  it  could  not  be  said  that  by  ordinary  care  he  might 
have  avoided  the  consequences  of  the  other's  negligence.  In 
Macon  &  Indian  Springs  Electric  St.  R'y  Co.  v.  Holmes,  103  Ga. 
658,  4  Am.  Neg.  Rep.  251,  30  S.  E.  Rep.  565,  Mr.  Justice  Lewis 
says:  "A  party  cannot  be  charged  with  the  duty  of  using  any 
degree  of  care  or  diligence  to  avoid  the  negligence  of  a  wrongdoer 
until  he  has  reason  to  apprehend  the  existence  of  such  negligence. 
No  one  can  be  expected  to  guard  against  what  he  does  not  see  and 
cannot  foretell.  The  rule,  therefore,  which  requires  one  to  exercise 
ordinary  care  and  diligence  to  avoid  the  consequences  of  another's 
negligence,  necessarily  applies  to  a  case  where  there  is  opportunity 
of  exercising  this  diligence  after  the  negligence  has  begun  and  has 
become  apparent."  From  the  expressions  used  and  the  rulings 
made  in  the  cases  cited  —  and  there  are  many  others  where  similar 
expressions  are  used  and  similar  rulings  made  —  the  rule  of  force 
with  reference  to  the  subject  under  investigation  seems  to  be  well 
settled,  and  may  be  thus  stated:  The  duty  imposed  by  law  upon  all 
persons  to  exercise  ordinary  care  to  avoid  the  consequences  of 
another's  negligence  does  not  arise  until  the  negligence  of  such 
other  is  existing,  and  is  either  apparent,  or  the  circumstances  are 
such  that  an  ordinarily  prudent  person  would  have  reason  to  appre- 
hend its  existence.  In  such  cases,  and  in  such  cases  only,  does  the 
failure  to  exercise  ordinary  care  to  escape  the  consequences  of  neg- 
ligence entirely  defeat  a  recovery.     In  other  cases  (that  is,  where 
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the  person  injured  by  the  negligence  of  another  is  at  fault  himself, 
in  that  he  did  not,  before  the  negligence  of  the  other  became 
apparent,  or  before  the  time  arrived  when,  as  an  ordinarily  prudent 
person,  it  should  have  appeared  to  him  that  there  was  reason  to 
apprehend  its  existence,  observe  that  amount  of  care  and  diligence 
which  would  be  exercised  under  like  circumstances  by  an  ordinarily 
prudent  person)  such  fault  or  failure  to  exercise  due  care  and  dili- 
gence at  such  a  time  would  not  entirely  preclude  a  recovery,  but 
would  authorize  the  jury  to  diminish  the  damages  "  in  proportion  to 
the  amount  of  default  attributable  to  "  the  person  injured.  Comer 
v.  Barfield,  supra;  Railroad  Co.  v.  Holmes,  supra;  Macon  &  West- 
ern R.  R.  Co.  v.  Johnson,  38  Ga.  409,  11  Am.  Neg.  Cas.  292.  In 
some  jurisdictions  the  mere  failure  to  stop,  look,  and  listen  by  one 
who  is  about  to  cross  a  railroad  track  is  negligence  per  se;  and  this 
is  true  notwithstanding  that  at  the  place  where  the  person  was  about 
to  cross  there  is  imposed  upon  the  railroad  company,  by  statute  or 
otherwise,  the  duty  of  giving  signals  as  to  the  approach  of  trains  to 
such  places.  In  other  jurisdictions  it  is  held  that  the  mere  failure 
to  stop,  look,  and  listen  will  not  amount  to  negligence  per  se,  but 
the  question  whether  it  is  such  negligence  as  will  defeat  a  recovery 
is  one  of  fact,  to  be  determined  by  a  jury,  after  taking  into  con- 
sideration all  of  the  circumstances  of  the  case.  2  Am.  &  Eng.  Enc. 
Law,  429  et  seq.  Even  in  the  jurisdictions  last  referred  to  —  among 
them  being  our  own  State  —  the  rule  is  settled  that  one  about  to 
cross  a  railroad  track  must  use  his  senses  in  a  way  that  an  ordinarily 
prudent  person  would  under  similar  circumstances  use  them,  in 
order  to  determine  whether  it  would  be  safe  to  cross  at  that  time 
and  place;  and  this  is  true  notwithstanding  the  company  may  be  by 
law  required  to  give  signals,  slacken  speed,  or  do  such  other  acts  as 
would,  if  faithfully  performed,  render  improbable,  if  not  impossible, 
injury  to  any  one  crossing  the  track  (1).  At  common  law,  if  the 
negligence  of  the  plaintiff  contributed  to  the  injury,  he  could  not 
recover.  This  doctrine,  referred  to  usually  as  that  of  "  contributory 
negligence/'  is  not  the  law  of  this  State;  but  the  doctrine  referred 
to  often  as  that  of  "  comparative  negligence  "  is  the  rule  of  force 
here  (2).  This  rule  authorizes  a  recovery  by  the  plaintiff,  although 
he  was  at  fault,  provided  he  was  injured  under  circumstances  where, 
by  the  exercise  of  ordinary  care  on  his  part,  he  could  not  have 
avoided  the  consequences  of  the  defendant's  negligence.  See  Civ. 
Code,  sees.  2322,  3830.     If  the  plaintiff  knows  of  the  defendant's 

1.  See  note  on  the  Rule  of  "  Stop,  2.  See  note  on  the  Doctrine  of 
Look  and  Listen/1  9  Am.  Neg.  Rep.  Comparative  Negligence,  9  Am.  Neg. 
408-416.  Rep.  249-252. 
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negligence,  and  fails  to  exercise  that  degree  of  care  and  caution 
-which  an  ordinarily  prudent  man  would  exercise  under  similar  cir- 
cumstances to  prevent  an  injury  which  will  result  from  such  negli- 
gence, it  is  well  settled  that  he  cannot  recover.  See  Railroad  Co. 
v.  Neely,  56  Ga.  544;  Railroad  Co.  v.  Harris,  76  Ga.  508;  Railroad 
Co.  v.  Luckie,  87  Ga.  6,  13  S.  E.  Rep.  105;  Briscoe  v.  Southern  R'y 
Co.,  103  Ga.  224,  227,  3  Am.  Neg.  Rep.  360,  28  S.  E.  Rep.  638; 
Railroad  Co.  v.  Dorsey,  106  Ga.  826,  828,  32  S.  E.  Rep.  873;  Hop- 
kins v.  Railway  Co.,  no  Ga.  85,  88,  35  S.  E.  Rep.  307. 

If  the  negligence  of  the  defendant  was  existing  at  the  time  that 
plaintiff  was  hurt,  and  he,  in  the  exercise  of  that  degree  of  care  and 
caution  which  an  ordinarily  prudent  person  would  exercise  under 
similar  circumstances,  could  have  discovered  the  defendant's  neg- 
ligence, and  when  discovered  could,  by  the  exercise  of  a  like  degree 
of  care,  have  avoided  the  same,  then  he  cannot  recover.  See  Atl. 
&  W.  P.  R.  R.  Co.  v.  Loftin,  86  Ga.  43,  45,  12  S.  E.  Rep.  186  (xx 
Am.  Neg.  Cas.  35on) ;  Railroad  Co.  v.  Luckie,  supra;  Brunswick  & 
Western  R.  R.  Co.  v.  Gibson,  97  Ga.  489,  497,  25  S.  E.  Rep.  485 
(11  Am.  Neg.  Cas.  35m);  Cain  v.  Railway  Co.,  97  Ga.  298,  22  S.  E. 
Rep.  918;  Railroad  Co.  v.  Bradford  (Ga.),  38  S.  E.  Rep.  823.  If 
at  the  time  of  the  injury  an  ordinarily  prudent  person,  in  the  exer- 
cise of  that  degree  of  care  and  caution  which  such  a  person  gen- 
erally uses,  would  have  reasonably  apprehended  that  the  defendant 
might  be  negligent  at  the  time  when  and  place  where  the  injury 
occurred,  and,  so  apprehending  the  probability  of  the  existence  of 
such  negligence,  could  have  taken  steps  to  have  prevented  the 
injury,  then  the  person  injured  cannot  recover,  if  he  failed  to  exer- 
cise that  degree  of  care  and  caution  usually  exercised  by  an  ordinarily 
prudent  person  to  ascertain  whether  the  negligence  which  might 
have  been  reasonably  apprehended  really  existed.  See  Railroad 
Co.  v.  Bloomingdale,  74  Ga.  604,  611;  Smith  v.  Railroad  Co.,  82 
Ga.  801,  10  S.  E.  Rep.  in;  Jenkins  v.  Railroad  Co.,  89  Ga.  756,  15 
S.  E.  Rep.  655;  Railroad  Co.  v.  Attaway,  90  Ga.  657,  661,  16  S.  E. 
Rep.  956;  Macon  &  Indian  Springs  Electric  St.  R'y  Co.  v.  Holmes, 
X03  Ga.  655,  4  Am.  Neg.  Rep.  251,  30  S.  E.  Rep,  563;  Lloyd  v.  City 
•&  Suburban  R'y  Co.,  110  Ga.  167,  7  Am.  Neg.  Rep.  591,  35  S.  E. 
Rep.  170.  If  there  is  anything  present  at  the  time  and  place  of  the 
injury  which  would  cause  an  ordinarily  prudent  person  to  reasonably 
apprehend  the  probability,  even  if  not  the  possibility,  of  danger  to 
him  in  doing  an  act  which  he  is  about  to  perform,  then  he  must  take 
such  steps  as  an  ordinarily  prudent  person  would  take  to  ascertain 
whether  such  danger  exists,  as  well  as  to  avoid  the  consequences  of 
the  same  after  its  existence  is  ascertained;  and  if  he  fails  to  do  this, 
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and  is  injured,  he  will  not  be  allowed  to  recover,  if  by  taking  proper 
precautions  he  could  have  avoided  the  consequences  of  the  negli- 
gence of  the  person  inflicting  the  injury.  A  railroad  track  is  a  place 
of  danger,  and  one  who  goes  thereon  is  bound  to  know  that  he  is 
going  into  a  place  where  he  is  subject  to  the  dangers  incident  to  the 
operation  of  trains  upon  that  track.  See,  in  this  connection,  Comer 
v.  Shaw,  98  Ga.  545,  25  S.  E.  Rep.  733  (11  Am.  Neg.  Cas.  35m); 
Lloyd  v.  City  &  Suburban  R'y  Co.,  no  Ga.  167,  7  Am.  Neg.  Rep. 
591,  35  S.  £.  Rep.  170.  This  is  true,  without  regard  to  the  place 
where  the  track  is  —  whether  in  the  country,  where  pedestrians  are 
not  expected  to  be,  or  at  a  public  road  crossing,  or  at  a  street  cross- 
ing, or  at  the  stations  and  depots  of  railroad  companies,  where  per- 
sons are  expected  and  invited  to  be  present.  No  matter  where  the 
track  is  located,  any  person  who  goes  upon  the  same  is  bound  to 
know  that  he  is  going  upon  a  place  where  his  presence  would  be 
attended  with  more  or  less  danger.  What  would  or  would  not 
amount  to  negligence  in  the  manner  in  which  a  person  entered  upon 
a  railroad  track  would  depend  to  a  large  extent  upon  the  peculiar 
location  of  the  place  at  which  he  went  upon  the  track.  An  ordinarily 
prudent  person  in  the  possession  of  all  his  faculties  would  not  attempt 
to  cross  a  railroad  track  at  any  place  without  using  at  least  his  sense 
of  sight,  if  not  that  of  hearing,  to  determine  whether  at  the  time 
and  place  he  was  about  to  cross  the  same  there  were  present  any  of 
those  dangers  which  a  person  of  ordinary  intelligence  would  reason- 
ably  apprehend.  In  Railroad  Co.  v.  Smith,  78  Ga.  700,  3  S.  E. 
Rep.  399,  it  was,  in  effect,  held  that  one  is  not  bound  to  anticipate 
negligence  when  the  law  commands  diligence  for  his  protection  at 
the  hands  of  another;  Mr.  Chief  Justice  Bleckley,  in  the  opinion  in 
that  case,  saying:  "  If  [the  plaintiff]  had  been  on  the  crossing,  or 
at  any  place  he  was  by  right  entitled  to  be,  he  would  have  been  war- 
ranted in  assuming  that  the  whole  world  would  be  diligent  in  respect 
to  him  and  his  safety."  We  do  not  understand  this  rule  to  mean 
that  it  is  an  act  of  ordinary  prudence  for  a  person  to  go  blindly  into 
a  place  which  may  or  may  not  be  dangerous,  simply  because  the 
law  has  commanded  those  in  charge  of  such  place  to  do  certain 
things,  which,  if  faithfully  performed,  would  render  improbable,  if 
not  impossible,  injury  to  any  one  at  that  place.  Ordinary  care 
would  itself  require  the  use  of  the  senses  to  ascertain  whether  there 
was  at  the  particular  time  any  danger  in  going  into  the  place.  An 
ordinarily  prudent  person  would  necessarily  apprehend  the  possi- 
bility of  danger,  and  would  always  act  on  such  apprehension,  and 
use  his  senses  to  determine  whether  or  not  it  was  safe  to  go  into  the 
place  at  the  time  that  he  was  seeking  to  enter  the  same. 
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Applying  the  principles  above  referred  to  to  the  facts  of  the  pres- 
ent case,  we  find  that  the  plaintiff  was  about  to  cross  a  railroad 
track  at  a  place  where  he  was  entitled  to  cross;  that  he  knew  that 
it  was  near  the  time  for  a  train  to  approach;  that  he  looked  up  the 
track  in  the  direction  from  which  the  train  was  expected,  and  saw 
no  train  approaching;  that  he  could  see  such  a  distance  along  the 
track  that  it  would  be  impossible  for  a  train,  if  running  within  the 
limit  of  speed  prescribed  by  the  ordinance  of  the  city  in  which  the 
track  was  located,  to  reach  the  place  at  which  the  plaintiff  intended 
to  cross  the  track  before  the  plaintiff  reached  that  point;  that,  act- 
ing upon  the  assumption  that  the  train  would  approach  in  the  man- 
ner prescribed  by  the  ordinance,  he  walked  a  very  short  distance, 
being  occupied  only  a  few  moments  in  doing  so,  and,  without  look- 
ing again  to  see  if  the  train  was  approaching,  stepped  upon  the 
track,  and  was  struck  by  a  train  running  at  a  high  rate  of  speed. 
While  there  was  a  conflict  in  the  evidence  on  some  points,  there  was 
evidence  from  which  the  jury  could  find  the  facts  to  be  as  above 
stated,  and  we  must  deal  with  the  case  in  its  most  favorable  light 
for  the  plaintiff.  It  was  the  duty  of  the  plaintiff,  before  he  attempted 
to  cross  the  railroad  track,  to  at  least  use  his  senses  to  determine 
whether  there  was  any  danger  in  such  act.  He  complied  with  this 
duty,  and  the  circumstances  surrounding  him  were  such  that  if  the 
employees  in  charge  of  the  train  had  operated  it  as  they  should  have 
done,  in  conformity  to  the  city  ordinance,  injury  to  the  plaintiff  at 
the  time  and  place  that  he  stepped  upon  the  track  was  an  impossi- 
bility. After  having  looked  up  the  track,  and  being  able  to  see  the 
distance  that  he  said  he  could  see,  the  plaintiff  (there  being  no  evi- 
dence showing  that  he  had  any  reason  to  anticipate  the  contrary) 
had  a  right  to  assume  that  the  persons  in  charge  of  the  train  would 
not  violate  the  city  ordinance  regulating  the  rate  of  speed;  and, 
in  acting  upon  this  assumption,  it  would  seem  that  he  was  not  guilty 
of  negligence  when  he  stepped  upon  the  track.  But,  even  if  it  can- 
not be  said  that  he  was  entirely  free  from  fault,  neither  can  it  be 
said  that  he  failed  entirely  to  exercise  the  care  and  prudence  which 
an  ordinarily  prudent  person  would  exercise  for  his  own  protection 
under  similar  circumstances. 

There  was  no  error  of  law  complained  of,  and  the  verdict  in  the 
plaintiff's  favor  has  met  with  the  approval  of  the  trial  judge,  and  we 
cannot  say  that  it  is  entirely  unsupported  by  evidence.  For  this 
reason,  we  will  not  interfere  with  the  discretion  of  the  trial  judge  in 
refusing  to  grant  a  new  trial.  Judgment  affirmed.  All  the  justices 
concurring. 
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notes  of  recent  cases  relating  to  pedestrians  struck  by 
trains  at  crossings  or  while  crossing  track. 

Among  the  recent  decisions  relating  to  injuries  sustained  by  pedestrians 
while  crossing  tailroad  tracks  are  the  following: 

Person  killed  by  train  at  crossing  —  Pleading  and  practice.  —  In  RALEIGH  &  GAS- 
TON R.  R.  Co.  ET  AL.  v.  Bradshaw,  {"Georgia,  July,  iqoi)  39  S.  E.  Rep.  555, 
judgment  for  plaintiff  was  affirmed,  the  facts  and  points  decided  being  stated 
in  the  syllabus  by  the  court  as  follows: 

"1.  Under  the  rule  laid  down  in  Harris  v.  Railroad  Co.,  78  Ga.  525,  3  S.  E. 
Rep.  355,  where  a  petition  against  two  railroad  companies  charges  that  the 
plaintiff's  husband  was  Killed,  on  a  designated  public  crossing,  by  a  passenger 
train  of  the  defendants,  in  consequence  of  the  negligence  of  the  defendants  in 
divers  named  particulars,  an  amendment  which  alleges  that,  *  without  refer- 
ence to  whether  the  deceased  was  killed  on  or  off  the  crossing,  *  *  *  he 
was  visible  on  the  track  in  the  direction  from  which  the  train  was  coming  at 
least  300  yards,  and  after  the  danger  of  the  deceased  became,  or  in  the  exercise 
of  ordinary  care,  should  have  become,  apparent  to  the  defendants'  employees  in 
charge  of  said  train,  such  employees  failed  to  exercise  ordinary  care,  failed  to 
give  warning,  failed  to  check  or  slow  up,  and  thereby  were  guilty  of  gross  and 
wanton  negligence,'  does  not  introduce  a  new  cause  of  action. 

"2.  Where  a  juror  was  excused  for  providential  cause,  and  one  of  the  parties 
-consented  that  the  trial  should  proceed  before  the  remaining  eleven  jurors, 
such  party  cannot  complain  that  before  making  such  consent  the  court  had 
overruled  a  motion  for  a  mistrial,  the  right  to  make  such  complaint  not  having 
been  reserved. 

"3.  A  witness  cannot  be  impeached  by  proof  of  contradictory  statements 
without  laying  the  foundation  for  the  same,  by  calling  his  attention 'with  as 
much  certainty  as  possible  to  the  time,  place,  person  and  circumstances  attend- 
ing the  former  statement.'  This  rule  is  not  varied  where  the  testimony  of  the 
witness  was  taken  by  depositions  and  the  alleged  contradictory  statements 
made  afterwards  and  before  the  trial. 

"4.  Admitting  immaterial  testimony  is  not  necessarily  cause  for  a  new  trial. 

"5.  The  foregoing  notes  cover  all  of  the  questions  made  in  the  grounds  of  the 
motion  for  a  new  trial  requiring  special  mention.  The  charges  complained  of, 
even  if  not  in  all  respects  accurate,  contained  nothing  which  could  have  oper- 
ated prejudicially  to  the  defendants.  The  evidence,  though  decidedly  con- 
flicting, warranted  a  finding  that  the  plaintiff's  husband  was  killed  by  a  train 
operated  by  the  defendants,  in  consequence  of  the  negligence  of  the  employees 
in  charge  of  the  same,  and  there  was  no  abuse  of  discretion  in  refusing  to  grant 
a  new  trial." 

Person  killed  at  crossing—  Instructions— Evidence,  —  In  Brunswick  &  Western 
R.  R.  Co.  v.  Wiggins  (Georgia,  July,  rgoij  39  S.  E.  Rep.  551,  judgment  for 
plaintiff  was  reversed,  the  facts  and  points  decided  being  stated  in  the  syllabus 
by  the  court  as  follows: 

"1.  While  a  jury  trying  a  case  should  give  to  the  evidence  of  a  witness  only 
the  weight  to  which  it  is,  in  their  opinion,  entitled,  yet  they  cannot,  in  the 
determination  of  the  issues  involved,  because  of  the  fact  that  a  particular  wit- 
ness was  in  the  employ  of  one  of  the  parties,  arbitrarily  disregard  his  testimony , 
and  a  proper  request  to  (in  effect)  so  charge  should  not  have  been  refused. 
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"2.  To  entitle  the  defendant  to  the  opening  and  conclusion  of  the  argument 
in  the  trial  of  a  case  arising  ex  delicto,  when  the  act  complained  of  was  not  one 
which,  under  the  law,  could  be  justified,  it  is  necessary  that  the  defendant  by 
proper  pleadings  admit,  not  only  the  commission  of  the  act,  which  it  is  alleged 
was  wrongful,  but  also  such  other  facts  as  would  entitle  the  plaintiff  to  have  a 
verdict,  without  proof  for  the  amount  claimed  in  the  petition. 

"3.  In  the  trial  of  an  action  brought  to  recover  damages  against  a  railroad 
company  for  injuries  sustained  by  the  running  and  operation  of  a  train  of  cars, 
it  was  error  10  charge  in  such  manner  as  to  convey  to  the  jury  the  impression 
that,  if  they  should  believe  that  both  the  company  and  the  person  injured  were 
equally  negligent,  the  plaintiff  could  recover. 

"  4.  In  an  action  instituted  by  a  widow  for  the  homicide  of  her  husband 
caused  by  the  negligent  operation  of  a  train  of  cars  by  a  railroad  company,  evi- 
dence going  to  show  that  the  deceased,  at  the  time  he  was  killed,  left  no  estate 
or  property,  was  inadmissible." 

Struck  by  freight  train  at  crossing—  Negligence  for  jury,  —  In  Chicago  &  Alton 
R.  R.  Co.  v.  Lewondowski  ( Illinois \  April,  1901J,  60  N.  £.  Rep.  497,  judgment 
for  plaintiff  was  affirmed.  The  Supreme  Court  (per  Hand,  J.),  stated  the  facts 
as  follows:  "  This  is  an  action  on  the  case,  brought  by  the  appellee  against 
the  appellant  in  the  Circuit  Court  of  Cook  county,  to  recover  damages  for  a 
personal  injury  inflicted  upon  him  while  crossing  the  railroad  tracks  of  the 
appellant  on  a  public  street  in  the  village  of  Lemont,  in  said  county,  by  being 
■struck  by  a  locomotive  engine  pulling  a  freight  train.  The  declaration  contained 
four  counts,  the  last  of  which  the  court  instructed  the  jury  to  disregard.  The 
first  count  charged  negligence  in  general  terms;  the  second,  in  running  said 
engine  and  cars  at  a  greater  rate  of  speed  than  allowed  by  the  ordinances  of 
taid  village;  and  the  third,  in  failing  to  ring  a  bell  or  sound  a  whistle.  The 
defendant  filed  the  general  issue;  also  a  special  plea,  in  which  was  set  up  a 
release  by  the  plaintiff  to  the  defendant  of  the  cause  of  action  declared  on. 
To  the  additional  plea  the  plaintiff,  by  leave  of  court,  filed  two  replications,  in 
the  first  of  which  he  averred  that  he  was  under  the  age  of  twenty-one  years 
when  said  release  was  executed,  and  that  he  had  offered  to  return  to  the  defend- 
ant the  money  paid  him  at  the  time  of  the  execution  thereof;  and,  in  the  second, 
that  he  did  not  receive  said  sum  of  money  in  full  satisfation  and  discharge 
of  the  cause  of  action  declared  on  in  his  declaration  —  to  which  the  defendant 
filed  a  general  denial.  This  case  has  been  tried  four  times,  resulting  each  time 
in  a  verdict  for  the  plaintiff.  At  the  last  trial  the  verdict  was  for  $10,500,  upon 
which  the  court  rendered  judgment  after  overruling  a  motion  for  a  new  trial, 
which  judgment  has  been  affirmed  by  the  branch  appellate  court  for  the  First 
district  upon  the  appellee  entering  a  remittitur  in  that  court  of  $4,500,  and  a 
further  appeal  has  been  prosecuted  to  this  court."    *    *    * 

"The  appellant's  railroad,  in  running  south  from  Chicago  towards  Joliet, 
passes  through  Lemont,  a  village  of  about  5,000  or  6,ooo  inhabitants.  There 
are  two  tracks,  running  side  by  side,  passing  through  the  village,  which  at 
Stevens  street  are  located  on  Main  street,  and  run  in  an  easterly  and  westerly 
direction.  The  north  track  is  used  by  trains  going  east,  and  the  south  track 
by  trains  going  west.  The  depot  is  located  on  State  street,  south  of  the 
tracks,  and  about  two  blocks  west  of  Stevens  street.  Stevens  street  crosses 
the  tracks  almost  at  right  angles,  and  is  the  main  street  in  the  village,  the 
principal  business  district  of   the  village    being   located  thereon    north  of 
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the  railroad.  The  accident  happened  on  the  evening  of  the  nth  of  Septem- 
ber, 1889,  at  about  7:40  o'clock.  The  appellee  lived  on  the  south  side  of 
the  tracks,  and,  desiring  to  go  to  a  drug  store  on  the  north  side  thereof, 
he  approached  the  Stevens  street  crossing  from  the  south  as  an  east-bound 
freight  train  was  passing  over  the  ciossing  on  the  north  track,  the  further  track 
from  him.  There  was  a  west-bound  freight  train  approaching  the  crossing 
from  the  east,  on  the  south  track.  He  waited  until  the  way  car  of  the  east- 
bound  train  had  passed  the  crossing,  looked  up  and  down  the  track,  and  listened 
to  ascertain  whether  or  not  a  train  was  approaching  from  the  east.  Seeing  or 
hearing  nothing,  he  stepped  upon  the  track,  when  the  engine  from  the  west- 
bound train  struck  him,  and  he  was  thrown  some  thirty  or  forty  feet  to  the  west. 
His  left  foot  was  crushed,  necessitating  amputation  below  the  knee;  his  right 
ankle  and  right  elbow  were  fractured,  two  ribs  broken,  and  a  severe  injury 
inflicted  upon  his  head.  It  is  contended  on  behalf  of  appellant  that  appellee 
was  guilty  of  such  contributory  negligence  as  to  prevent  a  recovery  in  this 
case.  The  evidence  tended  to  show  that  it  was  dark  at  the  time  of  the  accident; 
that  the  train  which  injured  appellee  was  running  down  grade,  with  the  steam 
shut  off,  and  making  little  noise,  at  a  high  and  prohibited  rate  of  speed,  over 
the  most  public  traveled  street  of  said  village;  that  the  only  whistle  sounded 
was  at  the  mile  post;  that  the  plaintiff's  view  of  the  approaching  train  was 
obscured  by  the  smoke  and  dust  of  the  train  which  had  just  passed;  that,  if  a 
bell  was  rung,  by  reason  of  the  sound  of  the  passing  train  he  did  not  hear  it 
nor  did  he,  or  others  in  the  immediate  vicinity,  see  a  headlight  upon  the 
approaching  locomotive,  if  the  same  was  lighted.  The  question  whether 
appellee  exercised  ordinary  care  for  his  own  protection  was  dependent  upon 
all  the  surrounding  circumstances.  In  this  case  the  facts  are  such  that  rea- 
sonable men  of  fair  intelligence  might  readily  draw  different  conclusions  there- 
from. The  question  of  negligence  was  therefore  properly  submitted  to  the 
jury."  (Citing  numerous  cases  which  appear  among  the  Illinois  collision  and 
crossing  cases  in  n  Am.  Neg.  Cas.) 

Struck  and  killed  while  crossing  track — Intoxicated  person  —  Degree  of  care  — 
Instructions — Gateman  at  crossing.  —  In  Louisville  &  Nashville  R.  R.  Co.  v. 
Cummins'  Adm'r  ( Kentucky \  June%  iqoiJ,  63  S.  W.  Rep.  594.,  judgment  for 
plaintiff  was  reversed  for  erroneous  instructions  as  to  care  required  of  railroad 
company  at  crossing  and  duty  to  have  flagman  at  crossing.  The  court  (per 
Hobson,  J.),  stated  the  facts  as  follows:  "This  action  was  instituted  by  appel- 
lee, as  the  administrator  of  his  son,  £.  R.  Cummins,  to  recover  for  the  death  of 
his  intestate  on  the  ground  that  he  had  lost  his  life  by  reason  of  the  negligence 
of  appellant.  The  proof  shows  that  the  intestate  was  struck  by  a  train  and 
killed  at  Gutheris,  on  Christmas  night,  about  ten  o'clock,  in  the  year  1897. 
The  train  which  struck  him  was  a  passenger  train  coming  from  the  south  on 
the  main  track  of  the  railroad.  It  stopped  at  the  coal  chute  for  coal  about  600 
yards  from  the  station.  Between  the  coal  chute  and  the  station  was  a  street 
crossing.  The  view  of  the  approaching  train  was  obstructed  at  this  crossing 
by  a  freight  depot  on  one  side  of  the  track  and  a  mill  on  the  other.  There  was 
also  a  side  track  on  either  side  of  the  main  track,  and  on  these  some  cars  were 
standing.  The  intestate  was  looking  for  a  place  to  stay  all  night,  and  started 
from  a  saloon  on  the  west  side  of  the  track  to  a  hotel  on  the  east  side  of  the 
track,  and,  according  to  the  evidence  for  appellee,  as  he  was  passing  along  the 
street,  going  from  the  saloon  over  to  the  hotel,  just  as  he  reached  the  railroad* 
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-was  truck  by  the  train  and  killed.  The  evidence  for  the  appellant  tended  to  show 
that  the  deceased,  when  he  reached  the  railroad,  instead  of  passing  over  the  track, 
turned  south,  and  walked  along  it,  and  was  thus  struck  a  little  south  of  the  cross- 
ing, and  dragged  back  on  the  crossing,  where  his  body  was  found.  This  proof  also 
tended  to  show  that  the  deceased  was  quite  drunk;  that  the  train  was  running 
about  eight  miles  an  hour;  that  the  track  was  straight,  and  the  light  of  the 
headlight  upon  the  crossing;  that  the  bell  of  the  train  was  ringing;  and  that, 
after  the  intestate's  peril  was  discovered,  the  alarm  signal  was  given,  and  the 
brakes  applied,  but  he  was  too  close  for  the  train  to  be  checked  before  it  struck 
him.  The  proof  also  shows  that  the  crossing  was  especially  dangerous  by  rea- 
son of  the  view  being  obstructed,  and  that  it  was  much  used  by  the  public, 
being  in  a  frequented  part  of  the  town.  On  these  facts  the  court  instructed  the 
jury  as  follows:  i.  "It  was  the  duty  of  defendant,  on  the  occasion  in  question, 
in  approaching  the  crossing  where  the  decedent,  Cummins,  was  killed,  to 
slacken  the  speed  of  its  train,  keep  a  lookout  for  persons  upon  or  crossing  its 
track,  give  reasonable  signal  or  warning  of  the  train's  approach  by  sounding 
the  bell  or  whistle,  and  exercise  the  highest  degree  of  care  to  avoid  injury  to 
persons  at  said  crossing  which  was  consistent  with  a  prudent  management  of 
defendant's  road  and  trains.  If  the  location  of  said  crossing,  the  amount  of 
public  travel  thereon,  and  the  existence  and  proximity  of  permanent  buildings 
obstructed  the  view  oi  the  railroad  and  the  view  and  hearing  of  approaching 
trains,  rendered  the  crossing  unusually  dangerous  to  a  large  number  of  the 
traveling  public,  then  it  was  the  duty  of  defendant  to  keep  a  watchman,  or  adopt 
and  use  some  other  reasonably  safe  mode  of  warning  travelers  of  approaching 
trains;  and  if  the  jury  believe  from  the  evidence  that  on  the  occasion  under 
investigation  the  defendant,  its  agents  or  servants  operating  trains,  failed  to 
use  ordinary  care  to  warn  the  decedent,  Cummins,  of  the  approach  of  its  train, 
and  that  by  the  negligence  of  the  defendant,  or  its  said  agents  or  servams,  the 
said  Cummins  was  struck  and  killed  by  defendant's  engine  or  cars,  then  the 
jury  should  find  for  plaintiff  such  compensatory  damages,  if  any,  as  he  sus. 
tained  as  the  direct  and  natural  result  of  said  negligence  and  killing,  not 
exceeding  $15,000,  the  amount  claimed,  unless  they  should  further  believe 
from  the  evidence  that  in  receiving  the  injury,  Cummins  was  himself  guilty  of 
negligence  to  such  an  extent  that,  but  for  his  own  negligence,  the  accident 
would  not  have  happened."    *    *    * 

It  was  held  that  the  instructions  "did  not  properly  present  to  the  jury  the  law 
governing  the  rights  of  the  parties.  They  go  too  far.  They  are  also  defective 
in  not  informing  the  jury  that  the  duty  of  both  parties  as  to  care  was  reciprocal, 
and  in  imposing  a  different  degree  of  care  on  the  appellant  from  that  imposed 
on  the  deceased.  In  using  the  railroad  and  the  street  crossing  both  parties 
were  required  to  exercise  the  same  degree  of  care.  It  was  incumbent  on  appel- 
lant to  give  such  notice  of  the  approach  of  the  train  to  the  crossing,  to  run  the 
train  at  such  speed,  keep  such  lookout,  and  use  such  care  to  avoid  injury  to 
persons  thereon,  as  might  usually  be  expected  of  ordinarily  prudent  persons 
•operating  a  railroad  under  like  circumstances.  It  was  incumbent  on  the  intes- 
tate to  use  such  care  as  might  usually  be  expected  of  an  ordinarily  prudent 
person,  situated  as  he  was,  to  learn  of  the  approach  of  the  train,  and  keep  out 
•of  its  way.     If  the  crossing  was  especially  dangerous,  it  was  incumbent  on 

both  parties  to  exercise   increased   care   commensurate  with   the    danger." 

»    *    * 

Continuing,  the  court  said;    "Considering  the  time  of  night  the  collision 
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occurred,  the  speed  of  the  train,  the  travel  on  the  crossing  at  the  time,  the  fact 
that  the  intestate  was  on  foot,  and  all  the  circumstances  shown  by  the  proof, 
we  do  not  see  anything  in  the  record  to  put  this  crossing  on  a  different  plane 
from  those  in  neatly  all  the  small  towns  through  which  the  railroad  runs;  and 
to  impose  on  the  railroads  of  the  State  the  burden  of  maintaining  watchmen  at 
all  hours,  and  under  all  circumstances,  at  such  crossings,  for  the  protection  of 
footmen,  would  be  unreasonable.  The  collision  occurred  at  ten  o'clock  at  night. 
It  was  a  regular  train.  People  were  looking  for  it.  There  does  not  appear  to 
have  been  any  one  at  the  crossing  but  the  intestate,  and  there  was  no  unusual 
reason  for  the  anticipation  of  danger  there.  The  track  was  straight  to  the  coal 
chute.  The  train  had  stood  at  the  chute  several  minutes.  It  stopped  at  the 
station  only  ioo  or  200  feet  north  of  the  crossing.  It  was  visible  to  the  intestate 
before  he  reached  the  track,  and  there  is  nothing  in  the  case  to  show  that  the 
usual  signals  were  inadequate  to  apprise  him  of  the  danger.  The  reason  on 
which  the  decisions  rest  in  which  instructions  have  been  sustained  requiring 
the  maintenance  of  gates  and  flagmen  at  crossings  is  the  inadequacy  of  the 
ordinary  signals  for  the  safety  of  travelers  on  the  highway.  There  is  great 
force  in  this,  where  the  speed  of  the  train  is  thirty  or  forty  miles  an  hour,  and 
the  sound  of  the  usual  signals  will  not  reach  a  team  driving  along  the  highway 
in  time  for  it  to  avoid  the  danger.  But  the  intestate  had  only  to  step  to  one 
side.  The  speed  of  the  train  was  limited,  and,  though  the  view  was  obstructed, 
the  train  could  be  seen  by  him  before  he  reached  the  track.  The  ordinary  sig- 
nals conld  be  seen  by  him  before  he  reached  the  track.  The  ordinary  signals 
were  adequate  to  apprise  him  of  the  danger,  and  he  cannot  recover  because 
precautions  were  not  taken  which,  as  to  others,  and  under  other  circumstances, 
might  be  properly  required.  Judgment  reversed,  and  cause  remanded  for  a 
new  trial  and  further  proceedings  consistent  with  this  opinion/'  (Paynter, 
Ch.  J.,  and  Guffy  and  White,  JJ.,  dissented.) 

Trespasser  killed  while  crossing  track  —  Duty  of  railroad  company  —  In  CHESA- 
PEAKE &  Ohio  R'y  Co.  v.  Keelin's  Adm'r  ( Kentucky \  April,  igoij,  62  S.  W. 
Rep.  261,  an  action  to  recover  damages  for  death  of  plaintiff's  intestate  who 
was  struck  by  train  while  crossing  track  at  street  crossing,  judgment  for  plain- 
tiff was  affirmed.  Burnah,  J.,  in  the  course  of  his  opinion  said:  **  This  court 
has  frequently  said,  in  cases  of  this  character,  that  it  is  the  duty  of  the  railroad 
company,  its  agents  and  employees,  to  keep  a  careful  lookout  along  its  tracks 
in  cities  where  persons  were  likely  to  be  found  trespassing  thereon,  and  to  give 
the  usual  and  customary  signals  to  warn  them  of  the  approach  of  a  train,  and 
of  their  danger,  and,  when  necessary  to  avoid  killing  or  injuring  them,  to 
slacken  the  speed  and  stop  the  train;  and  this  they  are  required  to  do  at  all 
hours,  day  and  night,  and,  if  they  fail  to  do  so,  it  has  been  held,  time  and  again, 
that  such  failure  is  actionable  negligence.  See  Conley's  Adm'r  v.  Railway  Co., 
89  Ky.  407,  11  Am.  Neg.  Cas.  625n,  12  S.  W.  Rep.  764;  Brown's  Adm'r  v.  Rail- 
road Co.,  (Ky.)  30  S.  W.  Rep.  639,  11  Am.  Neg.  Cas.  599;  Railroad  Co.  v.  Schus- 
ter, (Ky.)  7  S.  W.  Rep.  874,  11  Am.  Neg.  Cas.  625 n;  Railroad  Co.  v.  Hoehl,  12. 
Bush,  50,  11  Am.  Neg.  Cas.  62511:  Railroad  Co.  v.  Howard's  Adm'r,  82  Ky.  215, 
XI  Am.  Neg.  Cas.  623;  Railroad  Co.  v.  Perkins,  (Ky.)  47  S.  W.  Rep.  259.  When 
the  deceased  was  struck  and  killed,  all  these  conditions  existed  —  the  train  was 
running  over  one  of  the  streets  of  Cade  us  burg;  he  was  at  a  point  on  the  track 
of  appellant  where  large  numbers  of  persons  habitually  passed,  with  the  full 
knowledge  of  those  in  charge  of  the  train  which  killed  him;  he  could  have  been. 
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seen,  if  the  engineer  had  looked  ahead,  for  a  distance  of  nearly  500  yards,  and 
in  ample  time  to  have  checked  the  speed  of  the  train,  and  to  have  given  the 
deceased  warning  of  its  approach.  While  the  testimony  is  conflicting  as  to 
whether  appellant  gave  the  usual  and  customary  signals  of  their  approach,  it  is 
not  denied  that  they  were  running  at  such  a  high  rate  of  speed  as  to  put  it  out 
of  their  power,  in  a  large  degree,  to  control  the  movements  of  the  train,  and  to 
have  avoided  killing  the  deceased  after  they  saw,  or  might  have  seen,  his  danger. 
This  fact  alone  was  such  evidence  of  negligence  on  the  part  of  appellant  as 
entitled  appellee  to  go  to  the  jury.  No  serious  complaint  is  made  of  the  instruc- 
tions. The  appellant  argues  that  as  the  deceased  was  clearly  shown  to  have 
been  a  trespasser  on  the  track,  and  this  contributed  to  his  own  death,  a  per- 
emptory instruction  should  have  gone.  Under  numerous  decisions  of  this  court, 
some  of  which  are  cited  supra,  this  contention  cannot  be  sustained.  Judgment 
affirmed." 

Run  over  and  killed  by  freight  ears  while  crossing  track  —  Failure  of  railroad 
company  to  signal.  —  In  Lampkin  bt  ux  v.  McCormick,  Receiver  of  Vicksburg, 
Shrsveport  &  Pacific  R.  R.  Co.  {Louisiana,  March,  igoij,  29  So.  Rep.  952, 
judgment  for  defendant  was  reversed,  the  statement  of  the  case  by  Nicholls,. 
Ch.  J.,  showing  the  following  facts:  "  In  the  petition  filed  by  the  plaintiffs, 
they  averred  that  J.  H.  McCormick,  in  his  capacity  as  receiver  of  the,Vicksburg, 
Shreveport  &  Pacific  Railroad  Company,  was  indebted  to  them  in  the  sum  of 
$10,038.10,  for  which  they  prayed  judgment.  They  alleged  that  said  corpora- 
tion, with  all  its  property,  was  placed,  by  judicial  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Fifth  circuit  and  the  western  district  of  Louisiana, 
at  the  said  city  of  Shreveport,  rendered  on  the  21st  day  of  April,  A.  D.  1900,  in 
the  hands  of  said  J.  H.  McCormick,  as  receiver,  with  the  authority  and  direc- 
tions to  him  to  take  possession  of  all  the  property  of  said  corporation,  and 
operate  and  cause  to  be  operated  the  said  line  of  railroad  as  it  had  theretofore 
been  operated  by  the  said  corporation,  and  that  in  the  operation  of  said  railroad 
by  said  receiver,  nnder  his  said  appointment  in  said  receivership,  through  his 
servants  and  employees,  their  son,  Norman  A.  Lampkin,  was  struck,  knocked 
down  and  run  over,  and  thereby  injured  and  killed,  by  a  moving  train  of  freight 
cars  of  said  railroad  in  said  city  of  Shreveport  on  or  about  the  26th  day  of  June, 
A.  D.,  1900,  by  reason  of  the  torts,  faults,  wrongs,  carelessness,  omissions,  and 
gross  negligence  of  the  servants  and  employees  of  said  receiver  in  charge  of  and 
operating  the  said  train  of  freight  cars,  and  that  said  accident  happened  on 
Cotton  street,  in  said  city,  between  Commerce  or  Levee  and  Market  streets. 
They  entered  into  a  minute  description  of  the  locality  where  the  accident 
occurred,  and  the  circumstances  connected  with  the  same.  The  defendant 
answered,  pleading  the  general  denial,  and  averring  contributory  negligence  on 
the  part  of  decedent.  The  jury  returned  a  verdict  in  favor  of  the  defendant, 
and  judgment  was  rendered  accordingly.  Plaintiffs  appealed."  The  points 
decided  are  stated  in  the  syllabus  by  the  court  as  follows: 

"1.  Railroad  corporations  backing  their  trains  through  danger  points  in  the 
streets  of  a  city  must  use  proper  care  and  take  proper  precautions  to  safeguard 
citizens  upon  them.  If  they  entirely  fail  to  do  this,  they  assume  the  risk  of 
injury  to  individuals,  even  if  the  injury  received  be  due  to  some  extent  to  the 
latter' s  imprudence  and  forgetf  ulness.  They  cannot  fail  entirely  in  their  duty, 
and  argue  that,  had  the  duty  been  performed,  it  would  have  been  in  the  partic- 
ular case  unavailing.  The  results  should  have  been  put  to  the  test  by  actual 
trial  made  at  the  time. 
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"2.  A  street  of  a  city  does  not  cease  to  be  such  because  left  unimproved,  and 
that  almost  its  entire  width,  with  the  consent  of  the  council,  is  occupied  by  the 
•tracks  of  railroad  corporations.  The  open  spaces  between  the  railroad  tracks 
are  public  places,  and  persons  occupying  them  are  neither  trespassers  nor 
licensees. 

"3.  Where  trainmen  in  control  ot  a  railroad  train  back  it  down  opposite  a 
danger  point  in  the  street  of  a  city  without  precautions  of  any  kind  to  signify 
its  approach,  or  to  warn  or  protect  citizens,  at  the  precise  moment  that  a  pas- 
senger train  is  moving  in  the  other  direction  on  a  parallel  track,  and  in  so  doing 
it  strikes  and  kills  a  person  occupying  the  open  space  between  the  two  lines  of 
track,  the  company  is  responsible  for  the  injury,  although  the  person  injured 
may  have  conttibuted  to  some  extent  by  imprudently  backing  in  a  moment  of 
forget  fulness  into  the  open  space  taken  up  by  the  overlapping  of  cars  outside 
the  rails. " 

Trespasser  on  track  struck  and  killed  by  train  —  Railroad  company  not  liable.  —  In 
Hebert  v.  Louisiana  Western  Railroad  {"Louisiana,  January,  jqoi)%  29  So. 
Rep.  239,  judgment  for  defendant  was  affirmed,  the  court  (per  Nicholls,  Ch.  J.), 
giving  the  following  statement  of  the  case:  "  The  plaintiff,  widow  of  Vilier 
Hebert,  seeks  judgment  for  $10,000  against  the  defendant  company  for  dam* 
ages  caused  her  by  the  killing  of  her  husband,  alleged  to  have  been  caused  by 
the  fault  of  the  said  company.  She  alleges  that  on  February  10,  1900,  her  said 
husband  was  sitting  on  the  track  or  right  of  way  of  said  above-named  company, 
at  or  near  the  town  of  Welsh,  in  Calcasieu  parish,  La.,  with  his  head  down,  appar- 
ently under  an  influence  that  deprived  him  of  the  exercise  of  his  senses  and 
strength;  that  the  engineer  in  charge  of  and  running  passenger  train  No.  9,  west 
bound,  operated  by  said  company,  had  notice  of  the  condition  and  position  of  the 
deceased  on  that  occasion,  when  said  train  was  fully  600  yards  from  him.  and 
that  he  could  easily  have  stopped  said  train,  and  obviated  killing  her  husband, 
but  that  he  carelessly,  and  in  utter  disregard  of  the  preciousness  of  human  life, 
ran  said  train  onward,  struck  her  husband  with  same,  fracturing  his  skull,  from 
the  effects  of  which  he  died  within  a  very  short  time;  that  her  husband  was 
guilty  of  no  contributory  negligence,  and  that  his  death  was  caused  by  the  fault 
of  the  employees  of  said  company,  their  negligence,  and  want  of  skill.  Defend 
ant,  after  pleading  the  general  issue,  admitted  that  plaintiff's  husband  came  to 
his  death  by  accident  on  February  10,  1900,  while  seated  on  defendant's  track, 
but  denies  that  said  accident  was  due  to  fault  or  negligence  on  the  part  of  the 
defendant,  or  any  of  its  officers,  agems  or  employes,  and  avers  that  said  acci- 
dent was  contributed  to,  and  caused  by,  the  deceased's  own  gross  negligence 
in  voluntarily  and  unnecessarily  placing  himself  in  a  position  of  obvious  danger 
on  defendant's  track,  and  in  failing  while  there  to  exercise  proper  or  any  care 
or  caution  to  avoid  being  run  over  by  a  passing  train.  Judgment  was  rendered 
in  favor  of  defendant.  Plaintiff  appealed."  The  points  decided  are  stated  in 
the  syllabus  by  the  court  as  follows: 

11 1.  The  engineer  of  a  train  running  on  schedule  time,  on  its  own  right  of 
way,  in  the  open  prairie,  away  from  any  town  or  crossing,  is  not  called  upon  to 
immediately  slacken  its  speed  from  the  simple  fact  that  a  trespasser  sitting 
upon  the  ties  does  not  at  once  rise  and  change  his  position  on  receiving  warn- 
ing of  the  approach  of  the  train  by  the  ringing  ef  the  bell  and  the  blowing  of 
the  whistle,  duly  and  properly  given. 

"  2.  The  engineer  has  the  right  to  assume  that  he  will  ultimately  obey  ihe 
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-signals,  and  is  not  held  to  presume,  in  the  absence  of  some  special  circum- 
stance, that  the  inaction  of  the  trespasser  is  due  to  some  physical  cause  or 
infirmity  which  prevents  his  leaving  the  ties/' 

Struck  by  train  while  walking  along  track  —  Railroad  company  not  liable.— \xl 
Finnegan  v.  Michigan  Central  R.  R.  Co.  {Michigan,  June,  iqo/J,  86  N.  W. 
Rep.  395,  judgment  for  plaintiff  was  reversed  on  the  following  facts  (as  stated 
In  the  opinion  by  Montgomery,  Ch.  J.)-  "  On  the  ioth  of  August,  1898,  one 
Green  man,  who  was  in  the  employ  of  defendant,  and  Don  Finnegan,  a  boy 
fifteen  years  old,  were  struck  by  an  engine  of  the  defendant,  and  killed.  The 
tracks  of  the  Michigan  Central  Railroad  Company  at  Ann  Harbor,  going 
towards  Chicago  from  the  passenger  house,  for  about  600  or  800  feet,  run  in  a 
westerly  direction,  and  then  take  a  sharp  curve  in  a  northwesterly  direction. 
At  nearly  the  stiffest  point  of  the  curve  is  located  the  overhead  bridge  of  the 
Ann  Arbor  Railroad  Company.  East  of  the  railroad  is  ihe  embankment  and 
dam  of  the  Ann  Arbor  Milling  Company,  and,  a  short  distance  from  the  over- 
head bridge  of  the  Ann  Arbor  railroad,  on  the  west  side  of  the  tracks,  are 
Kyer's  gristmill,  a  cooper  shop,  and  stock  yards.  On  the  southwest  side  of  the 
mill  pond,  and  adjacent  to  the  railroad  grounds,  there  were  a  number  of  private* 
boat  houses,  that  had  been  there  for  fifteen  or  eighteen  years.  There  was,  at 
the  time  of  the  accident,  one  public  boat  house  adjoining  the  railroad,  and  upon 
land  owned  by  the  Ann  Arbor  Milling  Company,  which  one  Paul  Tessmer  held 
possession  of  under  a  lease  from  the  milling  company.  There  was  a  platform 
or  gangway  which  rested  at  one  end  upon  the  embankment  of  the  railroad. 
The  railroad  premises  opposite  these  boat  houses  were  unfenced,  and  were  a 
part  of  the  depot  yards  of  the  defendant.  On  the  west  side  of  the  tracks, 
between  the  gristmill  and  the  cooper  shop,  is  an  open  space;  also  one  between 
the  cooper  shop  and  the  stock  yards.  Many  persons,  for  many  years,  have 
been  accustomed  to  pass  through  these  openings,  and  cross  the  track  of  the 
Michigan  Central  Railroad  Company,  for  the  purpose  of  going  either  to  the 
boat  house  of  Tessmer,  or  to  go  skating  or  swimming,  or  to  pass  over  the 
milldam.  A  majority  of  the  people  who  frequented  this  locality  came  on  the 
tracks  near  the  passenger  house,  and  walked  up  to  the  mill  pond.  On  this 
right  of  way  of  the  railroad  company  there  is  no  well-defined  path  or  passage- 
way, but  people  crossed  wherever  it  suited  their  convenience,  as  the  grounds 
were  open,  and  one  part  of  the  right  of  way  was  as  good  as  another  for  that 
purpose,  it  all  being  level  and  hard.  There  was  no  indication  of  any  beaten 
path  over  the  tracks.  There  was  a  beaten  path  near  the  cooper  shop,  and  one 
near  the  stock  yard,  but  there  was  no  fence  along  the  railroad,  and  persons 
crossed  most  anywhere.  The  tracks  of  the  defendant,  at  about  the  point  where 
the  bridge  of  the  Ann  Arbor  road  crosses  its  right  of  way,  make  a  sharp  curve 
in  a  northwesterly  direction,  and  run  more  nearly  straight,  for  over  half 
a  mile,  towards  what  is  known  as  the  "  Whitmore  Lake  Crossing."  On  the 
ioth  day  of  August,  1898,  Mr.  Greenman  was  employed  by  the  defendant  to 
work  in  its  freight  house,  and  also  to  attend  to  lighting  the  switch  lamps,  west 
-of  Ann  Arbor  station.  In  the  afternoon  of  the  day  above  mentioned  he  was 
seen,  about  two  o'clock,  going  up  the  track  to  attend  to  his  duties.  When  he 
was  returning  down  the  tracks,  coming  from  his  work,  the  plaintiff's  intestate 
was  with  him.  There  is  a  little  shop  about  500  feet  west  of  the  Ann  Arbor 
bridge,  occupied  by  a  car  inspector.  Mr.  Greenman  and  Don  Finnegan  were 
-seen  to  pass  this  little  shop  on  their  way  east  down  the  tracks,  about  fifteen  or 
Vol.  X  — 16 
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twenty  minutes  before  the  mail  train,  which  was  due  at  Ann  Arbor  at  3:47- 
p.  M.,  came  along/*    *    *    * 

"  The  circuit  judge,  while  expressing  doubt  as  to  whether  a  case  had  been 
made  out,  submitted  the  case  to  the  jury,  under  instructions  in  which  it  was 
stated  that  the  decedent  was  chargeable  with  contributory  negligence,  but  left 
it  to  the  jury  to  find  whether  the  defendant's  servants  were  guilty  of  gross  neg- 
ligence. The  contention  of  plaintiff's  counsel  is  that  the  engineer  and  fireman 
were  not  giving  attention  to  the  track  ahead  of  them,  or  they  would  have  seen 
Greenman  and  the  defendant  walking  on  the  track,  and  they  seek  to  bring  the 
case  within  that  of  Battishill  v.  Humphreys,  64  Mich.  514,  38  N.  W.  Rep.  581. 
The  course  of  the  argument  is  that  it  is,  upon  the  whole  testimony,  open  to 
inference  that  the  decedent  and  Greenman  had  been  walking  upon  the  track, 
for  some  distance,  where  they  might  have  been  seen,  and  that,  if  the  fireman 
had  looked  along  the  track  constantly,  he  would  have  seen  them  earlier.  As  a 
matter  of  fact,  he  did  not  see  them  until  within  a  very  few  feet  of  where  they 
were  struck.  We  think  a  fair  reading  of  the  testimony  does  not  show  that 
Greenman  and  decedent  had  been  walking  along  the  track  for  any  considerable 
distance.  It  is  true  that,  immediately  before  they  were  struck,  they  were  on 
the  track,  with  their  backs  to  the  approaching  train;  but  the  testimony  intro- 
duced by  plaintiff,  and  quoted  above,  shows  that  they  had  just  started  to  cross 
the  track.  Neither  is  the  evidence  of  inattention  on  the  part  of  the  trainmen 
such  as  to  warrant  a  charge  of  gross  negligence.  The  engineer,  being  on  the 
outside  of  the  curve,  could  not  see  far  ahead.  The  fireman  was  required  to 
look  ahead  to  the  station,  to  see  that  all  was  clear  there.  For  a  time,  his  view- 
was  obstructed  by  smoke  from  the  Ann  Arbor  train.  It  is  only  by  the  most 
careful  figuring  that  it  is  attempted  to  be  shown  that,  had  the  attention  of  the 
fireman  been  given  at  just  the  precise  point  of  time,  he  would  have  seen  the 
parties  on  the  track,  if  they  were  then  there.  As  we  have  already  pointed  out* 
the  testimony  of  plaintiff 's  witness  shows  that  they  were  not  there  until  just 
before  they  were  struck.  There  was  no  evidence  of  gross  negligence  on  the 
part  of  the  trainmen,  and  a  verdict  should  have  been  directed." 

Person  killed  by  train  at  crossing  —  Ordinance  —  Speed —  Signal,  —  In  Weller  v. 
Chicago,  Milwaukee  &  St.  Paul  R'y  Co.  (Missouri,  May,  igorj,  64  S.  W. 
Rep.  141,  appeal  from  judgment  for  plaintiff  in  action  for  negligent  killing  of 
intestate  at  railroad  crossing  by  defendant's  train,  judgment  for  plaintiff  was 
affirmed.  The  facts  are  stated  in  the  opinion  by  Burgess,  Ch.  J.,  as  follows: 
44 This  is  an  action  by  plaintiff,  who  is  the  widow  of  William  P.  Welle r,  deceased* 
to  recover  damages  on  account  of  the  death  of  her  said  husband,  caused,  as  is 
alleged,  by  the  negligence  of  defendant.  The  accident  occurred  after  sunset  on 
the  evening  of  the  12th  of  December,  1887,  at  a  point  in  Kansas  City,  Mo., 
where  the  Kansas  City  Belt  Railroad  (over  which  defendant's  road  is  operated), 
crosses  Fifteenth  street,  in  that  city.  There  have  been  two  trials  in  this  case, 
each  resulting  in  a  verdict  for  plaintiff  for  $5,000.  An  appeal  from  the  first 
judgment  to  this  court  was  prosecuted  by  the  defendant.  The  judgment  was- 
re versed,  and  the  cause  remanded  for  another  trial,  the  case  being  reported  in 
120  Mo.  635.  The  case  was  again  tried  at  the  April  term,  1897,  of  the  Circuit 
Court  of  Jackson  county,  resulting  in  a  judgment  for  plaintiff  for  $5,000,  from 
which  defendant  appeals.  The  negligent  acts  upon  which  the  case  is  grounded 
are  the  violation  of  section  5  of  chapter  37  of  the  revised  ordinances  of  the  city* 
limiting  the  rate  of  speed  of  railroad  trains  to  six  miles  per  hour;  the  violation. 
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of  section  2  of  the  same  chapter,  requiring  to  be  placed  upon  every  moving 
train,  after  sunset,  "  one  large  lamp,  headlight,  or  lantern,  conspicuously  placed 
In  front  of  the  train,  facing  the  direction  in  which  the  same  may  be  moving;" 
and  in  failing  to  ring  the  bell  eighty  rods  from  the  crossing,  or  keep  it  ringing 
until  the  train  passed  the  crossing.  The  defenses  were  a  general  denial, 
and  a  plea  of  contributory  negligence  on  the  part  of  deceased.  Fifteenth 
street  was  one  of  the  principal  thoroughfares  of  Kansas  City,  and  runs  east 
and  west.  At  the  point  where  the  accident  occurred  it  is  crossed  by  the  line 
of  defendant's  railroad  which  runs  from  northeast  to  southwest,  and  crosses 
the  highway  at  an  angle  of  about  thiity- three  degrees.  It  was  612  1-2  feet 
from  this  intersection  northeast  along  the  line  of  the  railroad  to  the  limits  of 
Kansas  City.  Fifteenth  street  was  100  feet  in  width.  A  double-track  cable 
railroad  occupied  about  fifteen  feet  in  width  in  the  center  of  the  street.  The 
street  was  not  at  the  time  graded  to  its  full  width,  but  had  been  surfaced  for  a 
distance  of  eighteen  or  nineteen  feet  on  the  north  and  south  sides  of  the  cable 
roadway.  This  space  on  either  side  of  the  cable  railroad  was  used  for  vehicles. 
From  the  intersection  of  the  railroad  and  the  highway  to  tne  eastern  city  limits, 
along  the  line  of  Fifteenth  street,  was  516  feet.  Askew  avenue,  the  first  north 
and  south  street  west  (towards  the  city),  is  107  feet  from  the  intersection  of  the 
highway  and  the  west  rail  of  the  railroad  track.  On  the  northeast  corner  of 
Askew  avenue  and  Fifteenth  street  there  were  two  small  frame  houses  facing  on 
Fifteenth  street,  with  a  frontage  of  about  forty  or  fifty  feet.  From  the  point  of 
intersection  the  railroad  ran  in  a  northeasterly  direction  in  a  straight  line  for 
a  distance  of  about  1,800  feet,  at  which  point  it  curved  towards  the  east.  A 
person  standing  in  Fifteenth  street  sixty  to  eighty  yards  west  of  the  intersection 
of  the  west  rail  of  the  railway  and  the  highway  could  see  the  entire  track  for  a 
distance  of  1,000  feet  or  more  from  the  point  of  intersection  northeast.  Standing 
at  a  point  in  Fifteenth  street  twenty-five  feet  east  of  the  east  line  of  the  small 
houses  mentioned,  one  could  see  the  track  for  a  distance  of  800  or  900  feet  from 
the  point  of  intersection;  standing  in  Fifteenth  street  on  the  east  line  of  Askew 
avenue,  he  would  have  an  unobstructed  view  of  the  track  for  a  distance  of  600 
feet  northeast  from  the  point  of  intersection.  A  railroad  from  Kansas  Ciiy  to 
Independence,  called  the  "  Dummy  Line,"  had  its  western  terminus  at  a  small 
station  on  Askew  avenue,  200  or  300  feet  north  of  Fifteenth  street.  From  this 
statioo  this  line  of  railroad  ran  north  to  Fourteenth  street,  thence  east  on 
Fourteenth  street  to  the  city  limits,  and  then  bore  off  in  a  northeasterly  direc- 
tion. The  railroad  and  tracks  at  the  location  in  question,  which  were  used  by 
the  defendant,  were  owned  by  the  Belt  Line  Railroad  Company.  The  deceased 
lived  on  Fifteenth  street,  three  or  four  miles  east  of  the  crossing.  He  had  been 
to  the  city,  and  was  on  his  way  home,  driving  a  single  horse  or  pony  and  light 
wagon  along  Fifteenth  street,  on  the  north  side  of  the  cable  track.  It  was  dark, 
and  shortly  after  six  o'clock.  As  he  approached  the  crossing,  a  cable  train 
bound  east  stood  on  the  south  track  of  the  cable  road,  about  fifty  feet  west  of 
the  west  rail  of  the  defendant's  railroad.  Another  cable  train,  bound  west, 
stood  on  the  north  track  of  the  cable  railroad,  about  the  same  distance  east  of 
the  intersecting  point.  It  was  a  standing  rule  of  the  cable  company  that  all  its 
trains  approaching  this  crossing  should  stop,  and  the  conductor  go  ahead  and 
see  if  the  crossing  was  clear,  and,  if  so,  then  signal  them  to  come  on;  this, 
whether  a  train  was  or  was  not  within  sight  or  hearing  or  expected  on  the  Belt 
Line  track.  But  on  this  occasion  it  happened  that  the  conducior  of  the  east- 
bound  cable  train  had  rung  his  bell  as  a  signal  to  the  gripman  to  stop,  as  the 
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grip  man  supposed,  to  allow  some  passengers  to  alight.  A  cable  train  passes 
over  this  crossing  every  two  and  a  half  minutes.  Both  these  cable  trains  at  the 
time  had  bright  headlights  in  front,  whose  natural  effect  was  to  dazzle  one's 
eyes  in  front  of  them,  and  intensify  the  darkness  at  a  distance  from  them,  so  that 
opaque  objects  were  not  easily  distinguished  until  they  came  within  their 
radius.  Collins,  the  gripman  on  the  east-bound  cable  train,  was  a  witness  for 
the  plaintiff.  He  was  a  gripman  for  several  months,  had  been  superintendent 
of  the  Eighteenth  sireet  cable  line,  and  familiar  with  the  operation  of  switch 
engines  and  their  lights  in  Chicago.  The  defendant's  road  was  not  completed, 
and  one  of  its  construction  trains,  whose  crew  had  been  at  work  five  or  six  miles 
east  of  the  city,  was  approaching  from  the  northeast,  bringing  the  men  from 
their  work.  The  train  was  composed  of  three  or  four  cars  and  an  engine  haul- 
ing them,  the  engine  backing  at  the  time,  so  that  the  tender  was  at  the  front  of 
the  train.  The  defendant's  witnesses  testified  that  there  were  two  box  cars  and 
a  passenger  coach.  Stone  and  Anderson,  who  were  mechanics  employed  in  the 
construction  of  defendant's  roundhouse,  and  who  were  in  the  rear  car  coming 
home  from  their  work,  testified  that  there  was  no  coach  upon  the  train,  but 
that  they  were  all  box  cars,  and  un lighted."    *    *    * 

The  court  reviewed  the  evidence  at  length  and  the  numerous  instructions 
given  by  the  trial  court,  and  among  its  rulings  held  that  the  question  of  con- 
tributory negligence  was  properly  submitted  to  the  jury;  that  the  deceased  had 
a  right  to  presume  that  the  defendant  had  complied  with  a  city  ordinance  requir- 
ing a  bell  to  be  rung  when  approaching  a  crossing;  and  that  a  verdict  for 
$5,000,  same  amount  as  on  a  former  trial,  could  not  be  said  to  be  the  result  of 
passion  and  prejudice.  Judgment  affirmed.  Sherwood,  Robinson  and  Mar- 
shall, JJ.,  dissented. 

Struck  by  train  while  crossing  track  —  Contributory  negligence.  —  In  Tanner  v. 
Missouri  Pacific  R'y  Co.  (Missouri*  March%  iqo/J,  61  S.  W.  Rep.  826,  judg- 
ment for  plaintiff  was  reversed,  the  facts  as  stated  in  the  opinion  by  Brace,  P.  J., 
being  as  follows:  ''This  is  an  appeal  by  the  defendant  from  a  judgment  of  the 
Circuit  Court  of  Pettis  county  in  favor  of  the  plaintiff  for  the  sum  of  $7,000  for 
personal  injuries  which,  it  is  alleged  in  the  petition,  were  caused  by  the  neg- 
ligence of  the  plaintiff  in  running  its  train  at  a  rate  of  speed  in  excess  of  that 
allowed  by  city  ordinance  and  without  ringing  its  bell.  The  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  negligence.  At  the  close  of  plaintiff's 
evidence,  the  defendant  demurred  thereto,  and  at  the  close  of  all  the  evidence 
renewed  its  demurrer,  and  now  insists  that  the  trial  court  committed  error  in 
not  sustaining  the  demurrer.  This  contention  makes  it  necessary  to  determine 
the  undisputed  facts  in  the  case,  and,  if  upon  them  it  is  well  grounded,  the 
necessity  of  considering  the  other  errors  assigned  is  obviated.  The  accident 
occurred  on  the  2d  day  of  March,  1897,  between  one  and  two  o'clock  A.  M.,  on 
the  grounds  of  the  defendant  in  front  of  its  depot  in  the  city  of  Sedalia.  The 
depot  fronts  south,  with  a  wooden  platform  extending  south  to  the  tracks. 
Along  and  in  front  of  the  platform,  and  on  a  level  with  it,  are  located  five 
tracks,  running  east  and  west,  numbered  1,  2,  3,  4,  5,  from  the  platform, 
which  extends  across  and  between  two  or  three  of  the  tracks.  South  of  the 
tracks,  and  in  front  of  the  depot,  Osage  street,  sixty  feet  wide,  running  north 
and  south,  abuts  the  depot  grounds,  and  forms  one  of  the  principal  approaches 
to  the  station,  to  reach  which  all  five  of  these  tracks  must  be  crossed.  On  the 
northwest  corner  of  Osage  street,  fronting  the  depot  grounds  and  tracks,  is  the 


American  Negligence  Reports.  245 

Pacific  Lunch  Room.  On  the  night  in  question  the  plaintiff  was  in  the  employ 
of  the  City  Hotel  as  night  clerk,  and  discharging  the  duties  of  porter  for  that 
hold.  Passenger  train,  No.  9,  coming  from  the  east  on  track  No.  1,  was  due  at 
1:43  A,  m.  Passenger  train  No.  10,  coming  from  the  west  on  track  No.  2,  was 
due  at  1 :  50  A.  M.  The  track  is  straight  and  level,  and  the  head  light  of  a  com- 
ing engine  on  it  can  be  seen  a  half  mile  from  the  place  of  the  accident.  The 
bulletin  board  showed  these  trains  on  time.  In  fact,  No.  9  came  in  about  five 
minutes  late,  and  No.  10  on  time.  The  plaintiff,  in  the  line  of  his  employment, 
was  in  the  Pacific  Lunch  Room,  awaiting  the  arrival  of  these  trains."  *  *  * 
The  court  after  reviewing  plaintiff's  testimony  at  length,  said:  "As  there 
was  some  evidence  tending  to  prove  that  train  No.  10,  coming  in  on  track  No. 
2,  was  running  at  a  rate  of  speed  exceeding  the  maximum  rate  prescribed  by 
city  ordinance,  and  that  its  bell  was  not  being  rung,  the  court  committed  no 
error  in  sending  the  case  to  the  jury,  unless  by  these  undisputed  facts  such 
contributory  negligence  on  the  part  of  the  plaintiff  is  shown  as  to  preclude  a 
recovery.  That  it  is  so  shown  is  a  conclusion  as  to  which  reasonable  minds 
cannot  well  differ.  The  plaintiff,  an  adult  in  possession  of  all  his  faculties, 
familiar  with  the  place,  the  time,  and  movement  of  these  trains,  without  look- 
ing or  listening,  or  paying  any  attention  thereto  whatever,  deliberately  placed 
himself  in  the  line  of  danger  of  train  No.  to,  coming  in  on  track  No.  2,  on  time, 
and  is  struck,  when  by  looking  he  could  have  seen,  and  by  listening  he  could 
have  heard,  that  incoming  train,  and  have  avoided  the  danger  to  which  he 
thus  voluntarily  and  unnecessarily  exposed  himself.  A  clearer  case  of  con- 
tributory negligence  could  not  well  be  made  out.  The  only  shadow  of  an 
excuse  for  such  negligence  is  that  he  had  heard  that  the  bulletin  said  that  both 
trains  were  on  time,  and,  if  this  was  so,  then,  No.  9,  having  just  come  in.  No. 
xo  would  not  be  in  for  seven  minutes.  Hence  he  paid  no  attention  to  his  dan- 
ger from  that  train.  He  took  no  care  whatever  to  verify  this  report;  did  not 
even  look  at  his  watch  for  that  purpose.  If  he  had,  be  would  doubtless  have 
discovered  that  No.  9  was  in  fact  late,  and  that  No.  10  was  then  nearly  due. 
However  that  may  be,  while  bulletins  are  required  by  law,  and  serve  useful 
purposes,  they  can,  at  best,  do  no  more  than  predict  —  suggest  a  probability 
—  as  to  the  arrival  of  trains,  and  no  man  has  a  right  to  shut  his  eyes,  close 
his  ears,  and  put  himself  in  a  place  of  danger  on  or  near  a  railroad  track  on 
the  faith  of  such  a  forecast.  No  reasonably  prudent  man  will  do  so.  Hence 
it  must  be  held  that  the  plaintiff  was  guilty  of  such  contributory  negligence,  in 
being  within  the  danger  line  of  track  No.  2  when  he  was  struck,  as  to  preclude 
a  recovery,  and  that  the  court  committed  error  in  sending  the  case  to  the  jury, 
unless,  after  the  plaintiff  bad  thus  put  himself  in  a  place  of  danger,  the  con- 
duct of  the  defendant's  employees  in  the  management  of  the  train  was  char- 
acterized by  such  wilful,  reckless,  or  wanton  disregard  of  human  life  as  that 
the  defendant  shall  not  be  heard  to  say  that  the  plaintiff  was  guilty  of  such 
negligence.  Morgan  v.  Railroad  Co.,  (Mo.)  60  S.  W.  Rep.  195;  Kellny  v.  Rail- 
way Co.,  101  Mo.  67,  13  S.  W.  Rep.  806."    *    *    *    Judgment  reversed. 

Struck  by  engine  while  crossing  track  —  Contributory  negligence,  —  In  Hudson  v, 
Erie  R.  R.  Co.  (Sup.  Ct.t  New  York,  App.  Div.%  First  Dept.,  May,  iqoi)%  70  N. 
Y.  Supp.  350,  appeal  from  judgment  for  plaintiff,  judgment  was  reversed  on 
the  ground  of  contributory  negligence  of  plaintiff.  The  facts  are  stated  in 
the  opinion  rendered  by  Ingraham,  J.,  as  follows: 

"  There  is  a  serious  question  whether  the  evidence  sustains  the  finding  that 
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the  defendant  was  guilty  of  negligence,  which  it  is  not  necessary  to  determine, 
as  we  are  satisfied  that  upon  the  whole  case  the  finding  of  the  jury  that  the 
plaintiff  was  free  from  contributory  negligence  is  unsupported.  The  plaintiff 
an  active  young  man  about  twenty  years  of  age,  was  employed  as  a  clerk  in  a 
store  located  near  the  depot  of  the  defendant  in  the  village  of  Monroe,  and  was 
familiar  with  the  operation  of  the  railroad  of  the  defendant  at  that  locality, 
upon  which  trains  were  in  the  habit  of  passing  at  great  speed.  He  left  the 
store  where  he  was  employed  to  deposit  a  letter  in  the  post  office  which  was 
located  just  behind  the  railroad  depot.  Leaving  the  post  office,  he  walked 
towards  the  tracks  to  recross.  He  says  that  when  he  got  to  the  corner  of  the 
depot,  about  twenty-five  or  thirty  feet  from  the  track,  where  his  view  of  the 
track  to  the  west  was  unobstructed  for  about  900  feet,  he  looked  to  the  west, 
and  listened  for  a  train,  but  could  not  see  or  hear  one  approaching  from  that  direc- 
tion. He  then  looked  to  the  east,  and  saw  an  approaching  freight  train  coming 
up  grade  at  a  comparatively  slow  pace.  He  stopped,  and  hesitated  a  moment, 
as  to  whether  he  would  cross  in  front  of  the  freight  train,  determined  to  make 
the  attempt,  and  then  started  to  cross  the  tracks.  There  was  a  large  bell, 
which  was  operated  by  electricity,  to  give  notice  of  the  approach  of  trains. 
This  bell,  at  the  time  was  ringing,  and  indicated  that  a  train  was  approaching. 
Before  he  had  reached  the  track  upon  which  the  freight  train  was  coming,  he 
had  to  cross  the  track  of  the  east-bound  train,  and,  without  again  looking  for  a 
train  coining  from  the  west,  although  he  had  an  unobstructed  view  of  the  track 
in  that  direction  for  about  900  feet,  he  walked  along  until  he  came  to  the  east- 
bound  track,  when  he  heard  a  shout,  and  then,  turning  his  head,  saw  the 
engine  of  an  approaching  train  100  or  150  feet  away.  He  jumped  back,  but  in 
some  way  was  struck,  causing  a  fracture  of  the  left  arm,  and  falling,  his  foot 
was  run  over,  from  which  resulted  its  amputation.  Several  of  the  witnesses 
who  saw  the  accident  testified  to  his  walking  down  and  stepping  upon  the  track 
in  front  of  this  approaching  train,  throwing  up  his  arms,  and  jumping  back, 
then  in  some  way  falling  down.  Plaintiff  says  that  his  arm  was  struck  by  the 
piston  or  connecting  rod  of  the  locomotive,  and  this  is  corroborated  by  several 
of  his  own  witnesses.  It  is  quite  evident  that  he  was  not  struck  by  the  front 
of  the  engine,  for,  bad  he  been,  considering  the  speed  of  the  train,  he  would 
have  been  thrown  a  considerable  distance;  yet  the  evidence  is  uncontradicted 
that  he  fell  alongside  of  the  track.  The  testimony  of  the  engineer  and  the  fire- 
man of  the  west-bound  train,  and  the  engineer  and  the  other  employees  of  the 
freight  train,  tend  to  show  that  the  plaintiff  never  was  on  the  track  in  front  of 
the  approaching  train,  but  that,  as  he  started  to  cross  the  track,  concentrating 
his  attention  upon  the  freight  train  approaching  from  the  east,  he  got  so  near  to 
the  engine  of  the  east-bound  train  before  he  discovered  it  that  in  some  way  his 
arm  was  caught  by  the  piston  or  connecting  rod  of  the  locomotive,  he  was 
thrown  down,  and  his  foot  got  under  the  wheels.  It  does  not  seem  to  me  in 
determining  this  question,  that  it  is  at  all  material  which  view  is  taken. 
Whether  the  plaintiff  stepped  upon  the  track  in  front  of  this  approaching  train, 
or  whether  he  walked  so  near  to  the  locomotive  that  he  was  struck,  is  imma- 
terial. What  is  evident  and  undisputed  is  that  he  walked  from  a  point  from 
twenty-five  to  thirty  feet  from  the  track  without  looking  or  listening  for  an 
approaching  train,  with  his  attention  attracted  by  the  train  approaching  from 
the  east,  and  deliberately  walked  in  front  of  or  so  near  the  train  approaching 
from  the  west  as  to  be  struck."  *  *  *  After  reviewing  the  facts  and  citing 
authorities  relating  to  similar  accidents,  the  court  said:    "  If  the  plaintiff  in 
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this  case,  before  stepping  upon  the  track,  had  turned  his  head  and  looked  again, 
or  laken  the  slightest  precaution  to  see  whether  a  train  was  approaching  from 
Che  west,  he  must  have  seen  the  train.  He  gives  and  attempts  to  give,  no  excuse 
for  this  neglect.  No  necessity  compelled  him  to  cross  this  track  in  front  of  the 
freight  train  that  was  approaching  from  the  east,  and  no  reason  is  given  why 
he  did  not  look  to  see  if  a  train  was  approaching  from  the  west  when  he  was 
such  a  distance  from  the  track  that  to  look  would  have  enabled  him  to  avoid 
the  danger.  He  says  he  looked  when  he  was  about  twenty-five  or  thirty  feet 
away  from  the  track,  just  as  he  came  around  the  corner  of  the  depot.  If  his 
story  is  true,  this  train  was  not  then  in  sight,  and  yet  it  came  in  sight  and 
reached  the  point  where  he  intended  to  cross  before  he  was  able  to  cross  in 
safety.  The  object  of  looking  was  to  see  if  a  train  was  in  sight  which  would 
make  it  dangerous  for  him  to  cross  the  track,  and  the  duty  to  look  was  not 
complied  with  by  looking  for  a  train  when  at  such  a  distance  from  the  track 
that,  although  the  train  was  not  then  visible,  it  could  come  in  sight  after  he 
looked,  and  be  dangerous  in  crossing  the  track.  Plaintiff  was  bound  to  look 
when  he  was  in  such  a  situation  that  he  could  see  whether  there  was  a  train 
in  sight  which  would  prevent  his  crossing  the  track  in  safety.  Looking  before 
he  reached  the  point  that  would  give  him  that  information,  was  not  performing 
the  duty  resting  upon  him,  and  which  he  was  bound  to  perform  before  he 
could  be  said  to  be  free  from  contributory  negligence.  I  cannot  escape  the 
•conclusion  that  within  the  principle  established  in  this  State  this  was  negligence 
which  constitutes  a  bar  to  the  plaintiff's  recovering."  Judgment  reversed. 
Henry  Bacon  appeared  for  appellant;  John  M.  Gardner,  for  respondent. 

The  Hudson  case  (preceding  paragraph)  is  distinguished  from  Turrell  v.  Erie 
R.  R.  Co.  (case  reported  in  next  paragraph). 

Struck  by  engine  while  crossing  track  —  Negligence  for  jury.  —  In  TURRELL  v. 
Erie  R.  R.  Co.  (Sup.  Ct.%  New  York,  App.  Div.%  Second  Dept.t  July,  iqoi)y  71 
N.  Y.  Supp.  502,  appeal  from  judgment  for  plaintiff,  judgment  was  affirmed, 
the  court  holding  that  the  question  of  negligence  of  parties  was  properly  sub- 
mitted to  the  jury,  Woodward,  J.,  stating  the  facts  as  follows:  "  In  this  case 
the  engine  which  struck  the  plaintiff  had  been  doing  some  switching  down  in  the 
yard,  some  500  feet  away.  The  plaintiff  was  about  to  cross  the  track,  but  was 
prevented  by  a  freight  train  going  west,  followed  at  a  distance  of  about  150 
feet  by  a  second  train,  bound  in  the  same  direction,  both  trains  moving  slowly. 
After  watching  the  first  train  until  it  was  nearly  out  of  sight,  if  we  are  to  accept 
the  statement  of  the  plaintiff,  the  plaintiff  listened  for  other  trains,  and  after 
looking  to  the  west,  and  seeing  no  train,  he  started  to  cross  the  east-bound 
track,  when  he  was  struck  by  the  side  bar  or  other  projection  of  a  passing 
engine,  receiving  the  injuries  complained  of  in  this  action.  The  negligence 
alleged  on  the  part  of  the  defendant  was  a  failure  on  itB  part  to  give  a  proper 
warning  of  the  approach  of  the  train  to  the  crossing.  While  it  seems  clear  that 
the  engine  whistle  was  blown  when  the  locomotive  was  at  a  standstill,  and  for 
the  purpose  of  having  the  brakes  released,  we  are  unable  to  find  any  evidence 
that  the  whistle  was  blown  for  the  purpose  of  giving  warning  of  its  approach 
to  the  crossing.  It  can  hardly  be  said,  as  a  matter  of  law,  that  a  whistle  blown 
500  feet  from  a  crossing,  while  the  train  was  at  a  standstill,  was  intended  to 
give  adequate  warning  of  an  approach  to  the  crossing,  where  this  accident 
occurred.  Upon  the  question  of  whether  the  bell  of  the  engine  was  sounded, 
there  was  a  conflict  of  evidence,  and  it  was  for  the  jury  to  say  whether  there 
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was,  under  the  circumstances  disclosed  by  the  evidence,  an  exercise  of  than 
reasonable  degree  of  care  which  the  defendant  owed  to  the  plaintiff  in  the 
operation  of  its  trains  over  this  crossing."  (Distinguishing  Hudson  v.  Erie  R. 
R.  Co.,  70  N.  Y.  Supp.  350,  where  there  was  an  electric  alarm  bell  ringing  at 
the  time,  indicating  to  the  plaintiff,  who  was  familiar  with  the  situation,  that 
a  train  was  com  in*.)    Judgment  affirmed. 

Person  asleep  on  track  killed  by  train  —  Nonsuit.  —  In  Upton  et  al.  v.  South 
Carolina  and  Georgia  Extension  R'y  Co.  (North  Carolina,  April,  iqoi)^  S. 
E.  Rep.  736,  judgment  of  nonsuit  was  affirmed  on  the  following  facts  as  stated 
by  Montgomery,  J.:  "  The  intestate  of  the  plaintiff  was  killed  by  a  train  of 
the  defendant,  which  was  moving  northwardly  towards  Marion  from  Thermal 
City,  at  about  eight  o'clock  of  the  night  of  the  24th  of  March,  1900.  There  was 
no  witness  to  the  occurrence.  It  is  alleged  in  the  complaint  that  the  intestate 
was  "  sitting  on  the  track  on  the  end  of  a  cross- tie,  asleep,  with  his  head  and 
body  bowed  forward,  and  his  back  to  the  track  and  to  the  west,  and  in  an  appar- 
ently unconscious  and  helpless  condition."  The  evidence  introduced  by  the 
plaintiff  —  to  be  taken  as  true,  because  at  its  close  his  honor  granted  the  motion 
made  by  the  defendant  for  judgment  as  of  nonsuit  and  for  dismissal  of  the 
action  —  disclosed  the  following  facts:  The  intestate,  about  two  hours  before 
his  death,  was  seen  to  be  about  half  drunk,  but  able  to  handle  himself  all  right, 
as  one  of  the  witnesses  said.  He  was  found  about  an  hour  after  he  was  killed, 
lying  along  the  east  side  of  the  track,  on  his  right  side,  with  his  face  turned  to 
the  cross-ties,  three  or  four  inches  off,  his  head  towards  Marion,  and  his  feet 
towards  the  south,  a  foot  from  the  ties.  On  either  side  of  one  of  the  cross-ties 
there  was  a  shoe  print  on  the  soft  ground,  the  heels  towards  the  iron,  and  the 
soles  projecting  beyond  the  cross-ties,  a  few  inches.  When  the  body  was  found, 
the  feet  were  the  distance  of  the  width  of  a  cross-tie  from  the  tie  on  which  he 
apparently  had  been  sitting.  The  back  of  the  head  was  crushed  in,  the  wound 
being  ostensibly  about  t  wo  inches  long  and  an  inch  wide,  the  blood  and  brains 
oozing  out.  There  was  a  bruise  on  the  right  shoulder  five  inches  long  in  the 
shape  of  an  L,  and  a  bruised  place  on  the  right  arm  about  three  fingers  wide. 
The  wheels  had  not  run  over  the  intestate,  nor  had  the  body  been  dragged  by 
the  train."  *  *  *  Continuing,  the  court  said:  "  We  do  not  see  any  error 
in  the  granting  of  the  motion  by  his  honor.  As  we  have  said,  there  was  no 
eyewitness  to  the  occurrence,  and  it  wcs  an  hour  or  more  after  the  intestate 
was  killed  before  the  body  was  found.  The  allegation  in  the  complaint,  then, 
was  purely  theoretical  as  to  the  position  of  the  intestate  when  he  was  struck, 
and  there  was  nothing  in  the  evidence  going  to  prove  the  allegation  of  the  com. 
plaint  that  the  intestate  was  sitting  on  the  track  on  the  end  of  a  cross-tie  asleep, 
with  his  head  and  body  bowed  forward.  The  evidence  shows  beyond  question, 
from  the  nature  of  the  wounds  and  the  testimony  as  to  the  shoe  prints,  that  the 
intestate  was  not  standing  when  he  was  struck;  that  he  was  not  between  the 
rails  or  lying  down,  but  that  he  must  have  been  sitting.  If,  then,  he  was  struck 
while  in  the  position  in  which  he  was  alleged  to  have  been  in  the  complaint,  he 
was  guilty  of  negligence  in  placing  himself  in  such  a  perilous  situation.  Arro- 
wood  v.  Railroad  Co.,  126  N.  C.  629,  36  S.  E.  Rep.  151;  McAdoo  v.  Railroad 
Co.,  105  N.  C.  140,  11  S.  E.  Rep.  316.  And  if  he  was  awake,  and  sat  down  on  the 
cross-tie  to  rest, or  for  any  other  purpose,  and  was  stricken  by  a  moving  engine, 
his  refusal  or  failure  to  keep  a  sharp  lookout,  and  to  get  off  the  track  on  the 
apptoach  of  the  engine  was  a  negligent  act  on  his  part?  Norwood  v.  Railroad 
Co.,  in  N.  C.  236,  16  S.  E.  Rep.  4;  Wvcoff  v.  Railroad  Co.,  (126  N.  C),  37 
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S.  E.  Rep.  999;  Flake  v.  Railroad  Co.,  125  N.  C.  744,  35  S.  E.  Rep.  400.  The 
intestate  having  been  negligent,  before  a  recovery  can  be  had  against  the 
defendant  on  the  ground  of  its  negligence  in  not  availing  itself  of  "the  last 
clear  chance/'  it  must  be  shown  by  the  plaintiff  by  proper  evidence  nor  simply 
that  the  intestate  was  on  the  track  in  the  way  of  the  engine  but  that  he  was 
there  apparently  asleep,  or  in  other  helpless  condition,  and  that  the  engineer 
had  discovered  his  situation,  or  by  keeping  a  reasonable  watch  out  could  have 
discovered  it  in  time  to  have  prevented  the  injury,  and  lhat,  after  he  had  dis- 
covered it,  or  could  by  proper  watchfulness  have  had  reasonable  ground  to 
believe  that  such  was  the  condition  of  the  intestate,  he  failed  to  use  all  availa- 
ble means  to  prevent  the  injury.  Norwood  v.  Railroad  Co.,  m  N.  C.  236,  16 
S.  E.  Rep.  4.  There  is  no  presumption  in  this  State  of  negligence  against 
railroad  companies  upon  simple  proof  of  injuries  or  death  caused  by  their 
trains."    *    *    * 

Person  found  dead  on  railroad  track  —  Question  of  negligence  of  railroad  company 
for  jury,  —  In  Whitesides  v.  Southern  R'y  Co.  (North  Carolina,  May,  tqoi)% 
38  S.  E.  Rep.  878,  judgment  for  defendant  was  reversed,  it  being  held  that  ques- 
tion of  negligence  was  for  jury.  Furchbs,  Ch.  J.,  stated  the  case  as  follows 
**  Action  by  an  administratrix  under  the  statute  for  damages.  The  plaintiff  alleged 
that  her  intestate  was  killed,  or  injured  by  the  negligence  of  the  defendant,  from 
which  he  died.  The  evidence  disclosed  these  factB:  That  plaintiff's  intestate 
was  seen  on  the  streets  of  Marion  about  eight  o'clock  at  night;  that  he  lived 
near  defendant's  road,  west  of  Marion,  and  west  of  Bailey's  trestle  across  a 
small  stream,  about  one  and  one-quarter  miles  west  of  Marion,  and  forty  or 
fifty  feet  high;  that  defendant's  west-bound  vestibule  train,  according  to 
schedule  time,  was  due  at  Marion  about  eleven  o'clock  at  night;  that  it  was  on 
time  that  night,  and  passed  over  Bailey's  trestle  shortly  after  eleven  o'clock: 
that  it  was  a  cold  night  in  January,  and  the  ground  was  slightly  covered  with 
snow;  the  next  morning  the  intestate  was  found  under  the  bridge,  upon  a  sill 
of  the  trestle,  with  one  thigh  broken  and  with  some  other  bruises  about  his 
body,  and  a  little  greasy  spot  on  the  sleeve  of  his  coat  lhat  looked  like  it  might 
have  come  off  an  engine.  The  evidence  showed  that  he  had  been  in  the  creek, 
as  his  clothing  was  wet  and  frozen  upon  him,  and  there  were  signs  of  a  drag, 
showing  that  he  had  dragged  himself  out  of  the  creek  and  onto  the  sill,  which 
was  some  three  or  four  feet  above  the  water.  Some  of  the  witnesses  stated  that 
he  was  under  the  bridge,  while  others  spoke  of  his  being  on  side  of  the  bridge. 
He  was  found  early  next  morning,  but  was  not  dead  when  found.  Some  time 
after  be  was  found  the  defendant's  depot  agent  at  Marion  was  notified  of  his 
condition,  but  gave  the  matter  no  attention  until  about  ten  o'clock  in  the  day, 
when  be  went  to  the  trestle  and  had  the  intestate  removed  to  his  home,  where 
he  died  that  evening.  Two  doctors  testified  that  he  probably  died  from  the  expo- 
sure. The  plaintiff  also  put  defendant's  answer  in  evidence.  The  defendant 
offered  no  evidence,  and  moved  at  the  close  of  plaintiff's  evidence  to  nonsuit  the 
plaintiff,  which  motion  was  allowed,  and  she  appealed.  The  plaintiff  puts  her 
appeal  on  two  grounds:  That  defendant  was  negligent  in  running  over  the 
intestate  while  on  the  trestle;  and  for  not  stopping  the  train  and  caring  for  the 
intestate,  who,  as  plaintiff  alleges,  died  from  exposure  and  want  of  attention  in 
his  helpless  condition.  We  do  not  think  the  plaintiff's  first  ground  —  the  neg- 
ligent running  over  the  intestate  —  is  sustained  by  the  evidence,  as  there  is  no 
evidence  offered  to  show  that  the  intestate  was  seen,  nor  as  to  the  condition  of 
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the  road  approaching  the  trestle,  so  as  to  show  negligence  in  the  conductors 
not  seeing  him  in  time  to  have  prevented  the  injury.  But,  if  the  intestate  was 
on  the  trestle  and  was  stricken  by  ihe  train,  it  was  negligence  in  the  defendant 
not  to  have  seen  him.  Acrowood  v.  Railroad  Co.,  126  N.  C.  629,  36  S.  E.  Rep. 
151;  Powell  v.  Railway  Co.,  125  N.  C.  374,  34  S.  E.  Rep.  530.  Of  course,  it 
must  be  shown  that  the  intestate  was  on  the  road  when  he  was  injured,  or  there 
could  be  no  negligence  in  defendant's  not  seeing  him.  This  is  the  turning 
point  in  the  case,  because,  if  the  defendant  knocked  the  intestate  off  the  trestle, 
and  knew  it  had  done  so,  and  went  on  without  stopping  to  look  after  and  care  for 
him,  especially  on  su:ha  night  as  that,  that  was  such  negligence  as  would  make 
the  defendant  liable  for  the  result.  Black,  Contrib.  Neg.  (Ed.  1885;,  p.  221; 
Railway  Co.  v.  State,  29  Md.  420,  96  Am.  Dec.  545.  If  the  intestate  was  on  the 
trestle,  and  struck  by  the  train  while  on  the  trestle,  and  the  defendant  did  not 
see  him  when  struck,  this  was  negligence,  because  the  defendant  must  have 
seen  him,  if  the  engineer  had  kept  a  proper  lookout;  and  this  negligence  would 
make  the  defendant  liable  for  the  injury  resulting  from  such  negligence.  Then, 
was  the  intestate  on  the  bridge  when  defendant's  train  passed  over  it?  There 
is  no  direct  evidence  showing  that  he  was,  and  it  is  suggested  that  he  was  not 
It  is  also  suggested,  as  evidence  in  support  of  this  claim  that  he  was  not  on  the 
trestle,  that  if  he  had  been  stricken  by  the  train  be  would  have  been  injuied  much 
more  than  he  was.  It  is  also  suggested  that  when  the  intestate  found  he  was 
about  to  be  overtaken  by  the  train,  he  let  himself  down  through  the  trestle  and 
was  injured  by  the  fall,  or  that  he  jumped  from  the  trestle  and  was  injured  in 
that  way.  It  may  be  true  that  the  intestate  was  injured  in  some  one  of  the  ways 
suggested.  But  the  defendant  in  its  answer  says,  "  that  one  of  defendant's  reg- 
ular trains,  No.  35,  was  due  to  pass  the  trestle  upon  which  plaintiff  was  in- 
jured," etc.  This  answer  was  offered  in  evidence,  and  plaintiff  contends  that 
this,  together  with  the  other  evidence  in  the  case,  was  sufficient  to  carry  the  case 
to  the  jury.  And  when  we  consider  that,  in  case  of  nonsuit,  evidence  of  con- 
tributory negligence  cannot  be  considered,  and  that  the  evidence  must  be  con- 
sidered in  the  most  favorable  light  for  the  plaintiff,  we  are  of  the  opinion  that 
the  case  should  have  gone  to  the  jury.  Error.  New  trial."  Cook,  J., 
dissented. 

Person  killed  by  train  at  crossing  —  Duty  of  railroad  company  at  crossing  — 
Statute  —  Construction  —  Negligence  —  Erroneous  nonsuit.  —  In  Risinger  v. 
Southern  R'y  Co.  ( South  Carolina,  March,  iqoi)%  38  S.  E.  Rep.  1,  judgment  of 
nonsuit  was  reversed,  the  case  being  stated  by  Pope,  J.,  as  follows:  "  The 
complaint  alleged  that  Jacob  D.  Risinger  was  killed  on  the  23d  day  of  January, 
A.  D.  1897,  in  the  county  of  Lexington,  in  said  State,  by  the  defendant's  engine 
and  tender,  run  on  its  irack  through  the  corporate  limits  of  the  town  of  Lees- 
ville,  "  so  negligently,  rapidly,  and  unskilfully,  and  without  giving  the  statu- 
tory signals  of  blowing  its  whisile  and  ringing  the  bell,  across  ao  open  space 
adjoining  a  street  crossing  defendant's  track  in  front  of  its  depot,  where  people 
were  accustomed  to  pass  and  repass,  continuously,  in  going  from  the  street  of 
the  town  to  defendant's  depot,"  and  that  thereby  the  plaintiff,  as  administratrix 
of  the  estate  of  said  Jacob  D.  Risinger,  was  entitled  to  recover  $1,950  damages, 
for  the  benefit  of  herself  as  the  widow,  and  the  eight  children  of  the  said  Jacob 
D.  Risinger,  deceased.  Of  course,  this  iB  an  action  under  Lord  Campbell's  Act. 
At  the  hearing  before  Judge  Aldrich  and  a  jury,  after  plaintiff  had  offered  her 
testimony,  the  defendant  moved  for  a  nonsuit  on  grounds  we  shall  hereafter 
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-specify.  Judge  Aldrich  granted  the  motion  by  a  short  order.  The  plaintiff 
now  appeals.  The  grounds  upon  which  the  nonsuit  was  granted,  in  the 
language  of  the  circuit  judge,  are:  "  When  a  motion  for  nonsuit  is  made,  it  is 
the  duty  of  the  court  to  pass  upon  it  as  he  would  any  other  issue  presented  to 
him.  Without  undertaking  to  elaborate  the  grounds  of  this  motion,  or  to  follow 
the  argument  presented  on  either  side,  I  think  it  will  be  proper,  first,  to  refer  to 
the  allegations  of  the  complaint.  Inverting  somewhat  the  order  of  the  allega 
tions,  the  charge  is  that  Mr.  Jacob  D.  Risinger  was  killed  by  this  train.  The 
allegation  is  that  he  was  killed  while  upon  or  crossing  an  open  space  adjoining 
a  street  crossing  on  defendant's  track  in  front  of  its  depot,  where  people  were 
accustomed  to  pass  and  repass  continuously  in  going  from  the  street  of  the 
town  to  defendant's  depot.  The  allegation  is  specific  that  it  was  not  a  highway. 
It  was  not  a  street,  because  the  allegation  is  that  this  open  space  adjoins  a 
-street,  and  the  allegation  is  that  it  is  an  open  space,  where  people  were  accus- 
tomed to  pass  and  repass  continuously  in  going  to  and  from  the  street  of  the 
town  to  defendant's  depot.  Assuming,  therefore,  that  the  purport  of  this  allega- 
tion is  to  allege  that  this  open  space  was  a  traveled  place,  in  the  sense  of  the 
statute,  we  must  construe,  first,  what  a '  traveled  place  '  is.  It  is  where  the 
public  not  only  travel,  but  have  a  legal  right  to  travel.  Now,  the  testimony 
here,  in  my  judgment,  all  of  it  proves  an  occupation  of  that  open  space  by  per- 
mission of  the  railroad.  There  is  no  evidence  tending  to  show  that  that  open 
space  was  a  traveled  place.  The  next  allegation  is  that  it  was  negligence  in 
the  failure  of  the  engineer  to  give  the  statutory  signal  of  blowing  the  whistle 
and  ringing  the  bell.  That  statutory  duty  is  placed  upon  the  railway  company 
for  the  protection  of  travelers  upon  highways,  streets,  and  traveled  places;  and 
if,  as  alleged  here,  the  person  was  not  killed  on  such  highway,  street,  or  trav- 
eled place,  the  failure  to  give  those  signals  could  not  be  actionable.  Another 
is  as  to  the  rapid  running  of  the  engine.  The  rapid  running  of  a  train,  per  se% 
is  no  evidence  of  negligence.  The  other  allegation  is  that  it  was  negligent  by 
leaving  a  car  upon  a  side  track.  The  railroad  had  the  right  to  leave  its  car 
upon  this  side  track,  if  it  does  so  in  accordance  with  law,  and  there  is  nothing 
shown  here  that  the  conduct  of  the  railway  company  in  placing  its  car  where  it 
was  is  illegal."  The  circuit  judge  erred,  as  it  is  suggested  by  the  appellant,  I, 
in  that  he  held  it  was  not  negligence  per  se  to  run  "  an  engine  and  tender  at  a 
rapid  and  reckless  rate  of  speed  through  a  town;  "  2,  in  that  he  did  not  hold 
that  a  place  prepared  by  the  defendant  company  for  the  use  of  the  public,  and 
which  the  public  used  by  its  consent,  in  attending  to  business  with  it,  was  a 
"  traveled  place,"  under  Rev.  St.,  sec.  1685;  3,  in  that  he  did  not  hold  that  a 
way  used  by  the  public  for  more  than  twenty  years  across  defendant's  track  was 
a  "  traveled  place,"  under  Rev.  St.,  sec.  1685;  4,  in  that  he  took  away  from  the 
jury  the  question  of  whether  or  not  the  place  at  which  Risinger  was  killed  was 
a  "  traveled  place,"  under  Rev.  St.,  sec.  1685;  5,  in  that  he  erred  in  not  holding 
that  it  was  negligence  per  se  for  the  defendant  to  cross  the  street  and  traveled 
place  in  the  town  of  Leesville  with  its  locomotive,  without  ringing  the  bell  and 
blowing  the  whistle;  6,  in  that  he  erred  in  deciding  that  the  acts  of  Risinger 
were  the  proximate  cause  of  his  death,  when  he  should  have  submitted  to  the 
jury  the  question  of  proximate  cause  upon  the  proof  tending  to  show  negli- 
gence in  the  defendant  and  contributory  negligence  in  Risinger."    *    *    * 

In  construing  the  statute  relating  to  running  of  trains  at  crossings,  ihe  court 
said:  "  This  court  has  in  several  instances  in  the  past  construed  the  two  sec- 
tions of  the  statute  of  this  State  intended  to  regulate  the  conduct  of  a  railroad 
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in  running  its  engine  and  cars  across  highways,  streets,  or  traveled  places, 
without  ringing  its  bell  or  sounding  its  whistle  when  within  500  yards  of  such 
highway,  street,  or  traveled  place  (see  sections  1685,  1692,  Rev.  St.  1803),  so  far 
as  "  traveled  place  "  is  concerned.  The  meaning  attached  by  such  decision  to 
44  traveled  place  "  is  as  laid  down  in  Hankinson  v.  Railroad  Co.,  41  S.  C.  20,  19 
S.  E.  Rep.  206:  "The  rule,  as  we  understand  it,  is  that,  to  constitute  a 
*  traveled  place,'  it  must  not  only  be  a  place  where  persons  are  accustomed  to 
travel,  but  it  must  also  be  a  place  where  persons  have  in  some  way  acquired  the 
tight  to  travel.  Hale  v.  Railroad  Co.,  34  S.  C.  at  page  299,  13  S.  E.  Rep.  537, 
affirmed  in  Barber  v.  Railroad  Co.,  34  S.  C.  at  page  450,  13  S.  E.  Rep.  630."  As 
was  remarked  by  the  late  Chief  Justice  Simpson  in  Neely  v.  Railroad  Co.,  33  S. 
C.  at  page  139,  n  S.  E.  Rep.  636:  "Now,  there  can  be  no  doubt  but  that  the 
object  of  these  sections  was  to  prevent  collisions  which  might  occur  between 
persons  attempting  to  cross  the  track  of  the  railroad  and  the  locomotive  and 
cars  approaching  the  crossing  at  the  same  moment,  and  the  provisions  of  the 
act  did  not  include,  and  were  not  intended  to  include,  injuries  inflicted  upon 
bystanders  not  intending  to  cross,  *  *  *  but  not  upon  the  crossing,  or 
using  it  to  pass  from  one  side  to  the  other."  The  foregoing  decisions  correctly 
set  forth  the  true  construction  of  the  sections  of  the  act  we  are  now  considering, 
when  the  same  refer  to  the  same  questions  raised  by  the  decisions  of  the  court 
as  quoted  just  above."     *    *    *    Judgment  of  nonsuil  reversed. 

Elderly  woman  killed  by  train  at  crossing  —  Contributory  negligence  —  In  Galves- 
ton, H arrisburg  and  San  Antonio  R'y  Co.  v.  Polk  et  al.  (Texas  Civil  Appeals \ 
May,  igoij,  63  S.  W.  Rep.  343,  judgment  in  favor  of  plaintiffs  was  reversed,  the 
court  (per  Neill,  J.),  rendering  the  following  opinion:  "  This  suit  was  brought 
by  the  appellees,  Cecelia  Polk,  joined  by  her  husband,  Thomas,  and  Albert 
Holmes,  against  appellant,  to  recover  damages  for  the  death  of  their  mother, 
Bettie  Holmes,  which  was  alleged  to  have  been  caused  on  the  18th  day  of 
December,  1899,  by  the  negligence  of  appellant's  servants  in  operating  an 
engine  and  train  over  its  road  in  Bexar  county,  Tex.  The  grounds  of  negli- 
gence alleged  are:  1,  That  the  train  was  operated  at  an  unusual  and  unlawful 
rate  of  speed;  2,  that  appellant's  servants  negligently  failed  to  ring  the  bell  or 
blow  the  whistle  of  said  locomotive  at  a  distance  of  at  least  eighty  rods  before 
they  arrived  at  the  crossing  where  deceased  was  killed;  3,  that  they  negligently 
failed  to  keep  said  bell  ringing  until  the  locomotive  had  crossed  said  crossing, 
as  they  were  required  to  do  by  law,  to  give  warning  of  their  approach;  and,  4, 
that  the  servants  operating  said  train  saw  the  position  of  deceased  upon  the 
railroad  track  at  the  crossing,  and  in  a  position  of  danger,  or  could  have  seen 
her  by  the  use  of  ordinary  diligence  and  care,  and  negligently  failed  to  stop  the 
train  so  as  to  avoid  injury  to  the  deceased,  which  they  could  have  done  by  the 
use  of  ordinary  care  and  diligence.  The  appellant  answered  by  a  general 
denial,  and  a  plea  of  contributory  negligence.  The  trial  resulted  in  a  judg- 
ment in  favor  of  appellees  for  $1,000.  The  facts  developed  upon  the  trial  of  the 
case  show  that  Bettie  Holmes,  the  mother  of  Cecelia  Polk  and  Albert  Holmes, 
was,  on  the  18th  day  of  December,  1809,  while  in  the  act  of  crossing  appellant's 
road  in  the  city  of  San  Antonio,  at  Edgar  street  crossing,  struck  by  an  engine 
of  a  train  operated  by  appellant's  servants,  and  killed.  It  may  be  that  the 
evidence  was  sufficient  to  show  that  the  appellant's  servants,  in  operating  said 
train,  were  guilty  of  negligence  in  one  or  more  of  the  first  three  grounds  alleged. 
But  the  evidence  shows  to  a  moral  certainty  that  the  whistle  of  the  engine  was- 
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blown  near  Menger  creek,  at  least  250  feet  from  Edgar  street  crossing.  As  to 
whether  the  bell  was  rung  at  least  eighty  rods  before  reaching  the  crossing,  and 
kept  ringing,  the  evidence  is  conflicting.  Bettie  Holmes,  the  deceased,  was  a 
very  old  woman,  at  least  sixty-six  years  old,  and  we  are  inclined  from  the  evi- 
dence to  believe  that  she  may  have  been  ten  years  older.  In  going  towards  the 
erasing,  she  was  leading  a  little  grandchild,  about  four  years  old,  and  after 
reaching  the  right  of  way,  about  fifty  feet  from  the  railroad  track,  there  was 
nothing  to  prevent  her  from  seeing  the  approaching  engine  and  train.  She 
stopped  within  about  twenty-five  feet  of  the  track,  where  there  was  nothing  to 
prevent  her  from  seeing  the  train,  had  she  have  looked.  Appellant's  servants 
operating  the  engine  saw  her  when  she  stopped,  and  did  not  and  could  not 
anticipate  that  she  would  go  upon  the  track  in  front  of  the  engine;  but  the  little 
child  she  was  leading  turned  loose  her  hand,  and  ran  across  the  track  in  front 
of  the  train,  and  the  deceased  immediately  followed  the  child,  and  got  on  the 
track  just  in  front  of  the  engine,  when  she  was  struck  by  it  and  killed.  After 
appellant's  servants  saw  that  she  was  going  to  cross,  it  was  impossible  for 
them  to  stop  or  lessen  the  speed  of  the  train,  and  prevent  the  accident.  In  our 
opinion,  the  weight  of  this  testimony  goes  to  show  that  deceased  was  guilty  of 
contributory  negligence  which  proximately  caused  her  death,  and  that  the  court 
erred  in  not  granting  appellant  a  new  trial  upon  this  ground.  The  evidence  is 
wholly  insufficient  to  show  that  appellees  sustained  any  damages  from  the 
death  of  their  mother.  Both  of  appellees  testified  that  she  was  paid  by  them 
for  such  services  as  she  performed  for  them,  and  their  testimony  shows  that 
they  paid  her  fully  as  much,  if  not  more,  than  her  services  were  worth.  The 
only  damages  either  claims  to  have  sustained  was  the  loss  of  her  services.  If, 
then,  as  they  swore,  each  paid  her  as  much  as  her  services  were  worth,  neither 
could  have  been  damaged  by  her  death.  The  court  should  have  granted  a  new 
trial  upon  the  ground  in  at  the  evidence  did  not  show  that  appellees  sustained 
any  damages.  For  reasons  of  the  errors  stated,  the  judgment  of  the  District 
Court  is  reversed,  and  the  cause  remanded."    (Rehearing  denied,  June,  1901). 

Person  sitting  on  platform  near  track  struck  and  killed  by  train  —  Railroad  com- 
pany  not  liable.  —  In  Tebl  v.  Ohio  River  R.  R.  Co.  ( West  Virginia,  March, 
iQOiJy  38  S.  E.  Rep.  518,  person  sitting  on  station  platform  struck  by  passing 
train,  judgment  for  railroad  company  was  affirmed,  the  syllabus  by  the  court 
stating  the  case  as  follows: 

"  1.  A  railroad  engineer  who  discovers  an  obstructor  on  the  right  of  way  of 
his  train  is  not  bound  to  stop  his  train  unless  he  is  aware  that  such  obstructor 
is  in  such  a  helpless  condition  that  he  cannot  protect  himself  by  avoiding  the 
train,  but  the  engineer's  only  duty  towards  such  obstructor  is  to  give  the  alarm 
signals  necessary  to  warn  a  person  of  sound  mind  and  good  hearing  in  time  to 
allow  such  person  to  vacate  the  right  of  way. 

"  2.  A  person,  sound  of  body  and  mind,  who  deliberately  sits  down  on  the 
right  of  way  of  a  train  and  goes  to  sleep,  or  becomes  so  mentally  absorbed  as 
not  to  keep  a  proper  lookout  for  such  train,  is  guilty  of  gross  negligence;  and 
if  he  thereby  fails  to  hear  the  alarm  signals  given  by  the  approaching  train,  and 
his  death  follows,  the  railroad  company  cannot  be  held  liable  therefor. 

"  3.  Adults  are  presumed  to  be  sound  of  mind  and  body  and  capable  of  avoid- 
ing accidents;  and,  if  an  adult  person  is  killed  on  its  right  of  way  by  a  railroad 
train,  the  company  cannot  be  held  liable  until  it  be  shown  that  such  person  was 
in  a  helpless  condition,  and  that  the  engineer  had  knowledge  of  such  helpless- 
ness in  time  10  have  stopped  his  train  to  have  prevented  such  killing." 
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WESTERN   UNION   TELEGRAPH  COMPANY  V. 

WAXELBAUM  ET  AL. 

Supreme  Court,  Georgia,  July,  ipoi. 


DELAY  IN  TRANSMISSION  OF  TELEGRAM  —  CONDITIONS  ON  TELE- 
GRAPH BLANK  —  REASONABLE  AND  BINDING.  —  i.  While  the 
sendee  of  a  telegraphic  message  has  a  right  of  action  against  the  company 
for  any  damages  he  may  sustain  in  consequence  of  its  negligence  in  the 
transmission  of  a  message  to  him,  he  is  bound  by  the  reasonable  terms  of 
the  contract  made  between  the  company  and  the  sender  of  the  message  (i). 

2.  Where  one  delivers  for  transmission  to  a  telegraph  company  a  message  writ- 

ten on  the  blank  of  another  company,  the  blank  containing  printed  instruc- 
tions that  the  message  shall  be  sent  subject  to  the  terms  and  conditions 
printed  on  the  back  thereof,  the  reasonable  conditions  therein  set  out  are 
binding,  notwithstanding  they  are  in  the  form  of  a  contract  with  a  company 
other  than  the  one  to  which  the  message  is  delivered.  The  delivery  and 
acceptance  of  such  a  message  is,  in  effect,  an  adoption  by  the  parties  of 
the  blank  contract  made  in  the  name  of  the  other  company. 

3.  A  provision  in  such  a  contract  that  the  company  will  not  be  liable  for  dam- 

ages or  statutory  penalties  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  for  transmission  is  rea- 
sonable and  binding. 

4.  The  evidence  failing  to  disclose  in  what  amount,  if  any,  the  plaintiffs  were 

damaged,,  the  court  erred  in  directing  a  verdict  in  their  favor  for  the  definite 
amount  for  which  suit  was  brought. 
(Syllabus  by  the  Court). 

Error  from  Superior  Court,  Bibb  County. 

Action  by  J.  J.  Waxelbaum  &  Co.,  against  the  Western  Union 
Telegraph  Company.  From  judgment  for  plaintiffs,  defendant 
brings  error.     Judgment  reversed. 

Gurrry  &  Hall  and  Wm.  F.  Blur,  for  plaintiff  in  error. 

Hardeman,  Davis,  Turner  &  Jones,  for  defendants  in  error. 

Lewis,  J.  —  In  November,  1898,  Waxelbaum  &  Co.,  a  firm  doing 
business  in  Macon,  Ga.,  telegraphed  to  Kennard  &  Co.,  of  Chicago, 
to  ascertain  the  price  of  eggs.  In  reply  they  received  the  following 
telegram:  "  Telegram  received  market  higher  advancing  fifteen  and 
half  lowest  today  quick  telegram."  It  seems  to  be  conceded  that 
the  original  message  as  delivered  for  transmission  to  the  Western 
Union  Telegraph  Company  (the  plaintiff  in  error)  by  Kennard  & 

1.  For  similar  actions  against  tele-    current    numbers    of   that    series    of 
graph  companies,  from  1897  to  date,     Reports, 
tee  vols.  1-10  Am.  Nbg.  Rep.,  and  the 
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Co.,  in  Chicago,  read  "  sixteen  and  half  "  instead  of  "  fifteen  and 
half,"  and  that  an  error  was  made  by  some  employee  of  the  tele- 
graph company  in  the  transmission  of  the  message.  On  the  faith  of 
the  telegram  as  received  by  them,  Waxelbaum  &  Co.  ordered  a 
large  shipment  of  eggs  from  Kennard  &  Co.,  and  when  they  came 
discovered  for  the  first  time  that  the  price  was  sixteen  and  one-half 
cents  per  dozen.  They  took  the  eggs,  however,  at  the  advanced 
price,  and,  it  seems,  disposed  of  them  in  Macon.  Later  they  sued 
the  telegraph  company  in  a  justice's  court  of  Bibb  county  for  breach 
of  contract  for  (75,  the  amount  alleged  to  have  been  lost  by  them 
on  account  of  the  negligent  failure  to  properly  transmit  the  tele- 
gram. The  defendant  filed  an  answer  denying  indebtedness,  and 
setting  up  that  the  plaintiffs  had  failed  to  comply  with  a  clause 
in  the  written  contract  between  the  company  and  the  sender  of  the 
message,  stipulating  that  the  company  would  not  be  liable  for  dam- 
ages or  statutory  penalties  in  any  case  where  the  claim  was  not 
presented  in  writing  within  sixty  days  after  the  message  was  filed 
with  the  company  for  transmission.  Judgment  was  rendered  for  the 
plaintiffs  in  the  justice's  court,  and  the  defendant  appealed  to  a  jury 
in  the  Superior  Court.  After  hearing  the  evidence,  the  judge  of  the 
Superior  Court  directed  a  verdict  for  the  plaintiffs  for  the  full 
amount  sued  for,  and  the  defendant  excepted.  The  original 
message  sent  by  Kennard  &  Co.,  which,  by  consent,  was  sent  to  this 
court  with  the  bill  of  exceptions,  was  written  on  a  blank  of  the  Pos- 
tal Telegraph  Cable  Company,  and  delivered  by  the  sender  to  an  agent 
of  the  Western  Union  Telegraph  Company  in  Chicago.  At  the  top 
of  the  blank,  just  preceding  the  written  message,  are  the  following 
words:  "  Send  the  following  message,  without  repeating,  subject  to 
the  terms  and  conditions  printed  on  the  back  hererof,  which  are 
hereby  agreed  to."  Among  the  conditions  referred  to  is  one  as  fol- 
lows: "  This  company  will  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed  with  the  company  for 
transmission." 

1,2.  It  is  hardly  necessary  to  argue  the  very  evident  legal  propo- 
sition that  where,  as  in  the  present  case,  the  sendee  of  a  telegraphic 
message  sued  the  telegraph  company  for  a  breach  of  a  contract 
entered  into  between  the  company  and  the  sender  of  the  message, 
he  is  bound  by  all  the  reasonable  conditions  embodied  in  that  con- 
tract. See  Stamey  v.  Telegraph  Co.,  92  Ga.  613,  18  S.  E.  Rep. 
1008,  44  Am.  St.  Rep.  95.  And  it  can  make  no  difference,  as  was 
contended  by  counsel  for  the  defendants  in  error,  that  the  original 
message  was  written  on  a  blank  of  a  different  company  from  the  one 
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which  received  and  transmitted  the  telegram.  It  is  true  that  the 
printed  contract  on  the  back  of  the  blank  was  in  the  name  of  the 
Postal  Telegraph  Cable  Company,  and  recited  that  that  company 
was  to  transmit  and  deliver  the  message  subject  to  the  terms  and 
conditions  therein  set  out;  but  Kennard  &  Co.  took  the  message 
to  the  Western  Union  Telegraph  Company,  and  explicitly  directed 
it  to  "send  the  following  message,  without  repeating,  subject  to 
the  terms  and  conditions  printed  on  the  back  hereof,  which  are 
hereby  agreed  to."  The  Western  Union  Telegraph  Company 
accepted  and  undertook  to  transmit  the  message  on  those  terms. 
The  parties,  then,  adopted  the  Postal  Telegraph  Cable  Company's 
form  of  contract,  and  it  necessarily  follows  that  they,  together  with 
the  sendee,  are  bound  by  its  reasonable  terms  and  conditions. 

3.  It  is  not  denied  that  the  plaintiffs  below  failed  to  file  in  writing 
a  claim  against  the  telegraph  company  within  sixty  days  after  the 
message  was  filed  with  it  for  transmission  by  Kennard  &  Co.,  nor  is 
any  attempt  made  to  explain  their  noncompliance  with  the  clause  in 
the  contract  making  such  a  requirement  one  of  the  terms  of  the 
acceptance  of  the  message  by  the  company.  That  this  clause  of 
the  contract  was  reasonable,  and  therefore  obligatory,  is  not  open 
to  question.  See  Hill  v.  Telegraph  Co.,  85  Ga.  425,  11  S.  E.  Rep. 
874,  21  Am.  St.  Rep.  166,  citing  Brown  v.  Insurance  Co.,  24  Ga.  97, 
and  Underwriters'  Agency  v.  Sutherlin,  55  Ga.  266.  See  also  Mel- 
son  v.  Insurance  Co.,  97  Ga.  722,  25  S.  £.  Rep.  189;  Association  9. 
Robinson,  104  Ga.  272,  30  S.  £.  Rep.  918. 

4.  The  record  discloses  an  entire  failure  on  the  part  of  the  plain- 
tiffs to  prove  in  what  sum,  if  any,  they  were  damaged.  While  the 
document  attached  to  the  justice's  court  summons  sets  out  the 
indebtedness  of  the  defendant  to  the  plaintiffs  as  $75,  there  is  no 
evidence  to  sustain  this  allegation.  It  does  not  appear  how  many 
of  the  eggs  shipped  to  them  by  Kennard  &  Co.  were  sold  by  the 
plaintiffs,  or  at  what  prices  they  were  sold.  On  the  contrary,  one 
of  the  plaintiffs  testified  to  his  inability  to  state  at  what  price  the 
eggs  were  sold.  It  is  not  satisfactorily  shown  that,  if  the  telegram 
had  been  properly  transmitted,  the  plaintiffs  would  have  received 
any  more  for  the  eggs  than  they  did  receive.  It  is  to  be  presumed 
that  they  exacted  the  highest  market  price  on  the  eggs  which  they 
did  sell.  Having  failed  completely  to  prove  any  definite  amount  in 
which  they  had  suffered  through  the  alleged  negligence  of  the 
defendant,  they  were  not  entitled  to  have  a  verdict  directed  in  their 
favor  for  the  entire  sum  for  which  they  sued. 

Judgment  reversed.     All  the  justices  concurring. 


i 
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LYNCH  V.  FLORIDA  CENTRAL  AND  PENINSULAR 

RAILROAD  COMPANY. 

Supreme  Court,  Georgia,  July,  ipoi. 


ASSAULT  BY  STATION  AGENT  UPON  PERSON  REFUSING  TO  OBEY 
INSTRUCTIONS  AS  TO  DRIVING  INTO  DEPOT  GROUNDS.  —  A  rail- 
road  company  is  not  liable  for  damages  resulting  from  an  assault  and  bat- 
tery inflicted  by  its  station  agent  and  another  upon  a  third  person,  when  it 
appears  that  the  difficulty  which  gave  rise  to  the  beating  arose  out  of  a  per- 
sonal quarrel  and  that  the  agent,  so  far  as  related  to  his  participation 
therein,  was  acting  upon  his  individual  responsibility,  and  not  within  the 
scope  of  the  business  of  his  agency  as  an  employee  of  the  company  (i). 
(Syllabus  by  the  Court). 

Error  from  Superior  Court,  Effingham  County. 

Action  by  W.  S.  Lynch  against  the  Florida  Central  &  Peninsular 
Railroad  Company.  From  judgment  for  defendant,  plaintiff  brings 
error.     Judgment  affirmed. 

D.  H.  Clark,  for  plaintiff  in  error. 

Denmark,  Adams  &  Freeman,  for  defendant  in  error. 

Little,  J.  —  It  cannot  be  denied  that  the  plaintiff  was  very 
imprudent  in  his  actions  towards  the  agent  of  defendant,  in  refusing 
to  obey  his  instructions  in  reference  to  driving  into  the  cut  with  his 
loaded  wagon,  and  it  is  apparent  from  the  evidence  that  he  drew 
the  difficulty  in  which  he  was  injured  upon  himself.  The  station 
agent  presumably  represented  the  railroad  company  in  an  attempt 
to  enforce  against  the  plaintiff  certain  regulations  in  relation  to  the 
loading  of  cars,  which  the  agent  claimed  existed.  It  was,  as  will 
be  seen  from  the  report  of  the  evidence,  a  reprehensible  act  on  the 
part  of  the  plaintiff,  not  only  to  refuse  to  conform  to  such  regula- 
tions, but  also  in  denying  the  right  of  the  agent  to  enforce  them. 
It  was  not  becoming  in  him  to  question  the  authority  of  the  agent 
to  enforce  the  regulations  which  the  latter  said  existed.  He  should 
have  submitted,  and  made  his  complaint  to  the  proper  and  superior 
authority,  and  obtained  redress  in  that  way. 

x.  For  actions  relating  to  the  Lia-  the  same  are  chronologically  grouped, 

biuty  op  Master  for  Tort  op  Serv-  from  the  earliest  period  to  1897,  and 

ant,  from  1897  to  date,  see  vols.  1-10  arranged    in    alphabetical     order    of 

Am.  Neg.  Rep.,  and  the  current  num-  States.    Subsequent    actions    to    date 

bers  of  that  series  of  Reports,  appear  in  vols.   1-10  Am.  Neg.  Rep., 

For  actions  relating  to  Liability  op  and  the  current  numbers  of  that  series 

Carrier  por  Assaults  by  its  Sbrv-  of  Reports. 
ants,  nee  vol.  8  Am.  Neg.  Cas.,  where 
Vol.  X  — 17 
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Two  other  things  are  also  apparent  from  the  evidence.  The  first 
is  that  the  injuries  from  which  the  plaintiff  really  suffered  were  not 
by  the  younger  Simmons,  who  was  the  company's  agent,  but  by  his 
father,  and,  also,  at  the  time  he  received  the  beating,  he  had  not 
approached  the  agent  on  the  business  of  the  company,  but  to  settle 
a  personal  grievance.  Surely,  no  one  can  entertain  such  a  distorted 
view  of  the  law  as  to  claim  that  the  railroad  company  was  responsible 
to  the  plaintiff  for  a  battery  inflicted  upon  him  by  the  elder  Sim- 
mons, who,  so  far  as  the  evidence  shows,  was  not  connected  with 
the  railroad  company  in  any  capacity.  Nor  can  it  be  successfully 
claimed  that  if  the  plaintiff  sought  the  defendant,  even  on  the  prem- 
ises belonging  to  the  railroad  company,  for  the  purpose  of  adjusting 
a  private  grievance,  although  the  one  so  sought  was  at  the  time  its 
agent,  the  company  would  be  held  liable  for  personal  injuries 
inflicted  on  the  plaintiff  by  such  agent,  as  the  result  of  an  unsuccess- 
ful effort  to  adjust  their  personal  differences.  The  rules  of  law 
which  control  the  question  of  the  liability  of  a  master  to  respond  in 
damages  for  a  tort  of  this  character,  committed  by  its  agent  on  a 
third  person,  have  been  repeatedly  considered  by  this  court.  In  the 
case  of  Christian  v.  Railway  Co.,  79  Ga.  460,  7  S.  E.  Rep.  216,  it 
was  ruled  that  a  railroad  company  was  liable  in  damages  for  the 
wrongful  homicide  of  its  customer  committed  by  its  depot  agent  in 
its  office  while  the  customer  was  lawfully  there  for  the  transaction 
of  business  with  such  agent  pertaining  to  his  agency.  When  the 
same  case  was  for  the  third  time  before  this  court,  as  reported  in 
Railway  Co.  v.  Christian,  97  Ga.  56,  25  S.  £.  Rep.  411,  the  propo- 
sition of  law  announced  in  the  first  decision  of  the  case  was  more 
fully  explained,  and  this  court  ruled  that  "  for  the  wrongful  act  of 
an  employee  of  a  railroad  company  resulting  in  injury  to  another, 
committed  while  engaged  in  the  performance  of  the  company's  busi- 
ness in  the  line  of  his  duty,  the  company  is  liable.  But  if,  while  so 
engaged,  upon  some  private  feud  previously  existing  or  suddenly 
arising,  wholly  disconnected  with  his  duties  as  such  employee,  and 
not  pertaining  to  the  business  then  in  process  of  transaction  (the 
company  then  not  owing  to  the  other  person  the  duty  of  personal 
protection),  he  commit  injury  upon  the  person  of  another,  the  com- 
pany would  not  be  liable."  In  delivering  the  opinion  in  that  case 
Mr.  Justice  Atkinson,  further  elaborating  the  proposition  of  law 
then  in  question,  said:  "  If,  while  the  employee  is  engaged  about 
the  business  of  the  master,  upon  some  matter  or  some  provocation 
wholly  disconnected  with  the  performance  of  his  duties  as  a  servant, 
upon  some  private  feud,  in  an  altercation  with  a  third  person,  he 
should  commit  an  injury  upon  such  third  person,  such  injury  would 
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not  fall  within  the  class  for  which  the  master  is  liable,  unless  it  be 
a  case  in  which,  by  reason  of  the  relation  existing  between  the  per- 
son thus  injured  and  the  railroad  company,  the  latter  owed  to  the 
former  the  special  duty  of  personal  protection/'  etc.  Again,  in  the 
case  of  Banking  Co.  v.  Richmond,  98  Ga.  495,  25  S.  E.  Rep.  565, 
where  the  facts  brought  into  consideration  the  principle  of  law  we 
are  now  considering,  this  court  ruled  that  if  the  real  purpose  of  the 
person  assaulted,  in  returning  to  the  station,  was  not  to  look  after 
or  arrange  for  checking  baggage,  or  to  attend  to  other  legitimate 
business  with  the  agent,  but  merely  to  upbraid  him  for  a  real  or  sup- 
posed breach  of  duty  occurring  at  an  earlier  hour  of  the  day,  and 
the  difficulty  thereupon  ensued,  the  two  met  as  ordinary  citizens, 
and  the  railroad  company  had  no  concern  in  what  passed  between 
them.  In  delivering  the  opinion  in  that  case  Mr.  Justice  Lumpkin, 
after  stating  the  proposition  that  if  the  injured  person  went  to  the 
station  to  attend  to  business  connected  with  the  railroad  company, 
and  conducted  himself  properly,  he  was  entitled  to  respectful  treat- 
ment from  the  agent,  "  and  if  the  latter,  under  these  circumstances, 
unlawfully  assaulted  and  beat  him,  it  was  his  right  to  hold  the  com- 
pany responsible  in  damages,"  also  there  said:  "It  may,  in  this 
connection,  be  proper  to  add,  however,  that,  even  if  Richmond  went 
to  the  station  for  the  lawful  purpose  of  attending  to  the  business 
above  mentioned,  it  was  nevertheless  incumbent  upon  him  to  treat 
the  agent  with  the  same  respect  due  him  by  the  agent.  Therefore, 
if,  instead  of  so  doing,  he  without  provocation  used  insulting  and 
opprobrious  language  to  the  agent,  which  naturally  enough  resulted 
in  a  difficulty,  the  company  should  not  be  held  responsible."  Mr. 
Justice  Lumpkin  also  said  in  the  case  of  Railway  Co.  v.  Shropshire, 
101  Ga.  37,  28  S.  E.  Rep.  508,  that  "  one  who  voluntarily,  and  by 
his  own  misconduct,  places  it  beyond  the  power  of  a  master  to  pro- 
tect him,  surely  cannot  complain  of  an  omission  so  to  do.  Especially 
is  this  true  where  he  practically  invites  the  master's  servant  to  dis- 
regard and  abandon  his  official  duties,  and  enter  into  a  personal 
encounter  on  his  own  account  and  upon  his  individual  responsi- 
bility." See  also  Banking  Co.  v.  Hopkins,  108  Ga.  324,  33  S.  E. 
Rep.  965.  According  to  the  testimony  of  the  plaintiff  himself,  he 
repeatedly  persisted  in  driving  his  wagon  within  the  cut  next  the 
side  track,  which  the  agent  insisted  that  he  must  not  do,  as  it  was 
in  violation  of  a  rule  established  by  the  company.  Paying  no  heed 
to  the  repeated  remonstrances  of  the  agent,  he  sought  advice  from 
another  employee  of  the  railroad  company,  not  shown  to  have  had 
any  connection  whatever  with  the  care  of  the  station  and  ground, 
and  then  apparently  defied  the  authority  of  the  agent  to  compel  him 
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to  desist  from  doing  what  he  had  been  forbidden.  Not  only  so, 
but  he  also  subsequently  left  the  car  in  which  he  was  placing  his 
wood,  and  sought  the  father  of  the  agent,  who  was  engaged  in  the 
same  work  some  hundred  yards  down  the  track,  for  the  purpose,  as 
he  states,  of  getting  his  father  to  tell  his  son  not  to  go  down  there 
any  more  to  disturb  him,  telling  the  father  of  the  treatment  which 
the  son  had  given  him.  Then,  at  the  request  of  the  father,  they 
both  walked  up  to  the  warehouse,  and  the  agent  was  asked  by  his 
father  whether  he  had  insulted  the  plaintiff,  and,  receiving  a  reply 
that  he  had  not,  the  father  and  the  plaintiff  became  engaged  in  an 
altercation  in  which  the  agent  participated.  So  that  it  is  evident 
that  plaintiff  did  not  go  to  the  warehouse,  at  the  time,  because  of 
any  business  he  had  with  the  plaintiff  as  agent  of  the  company,  but 
for  the  purpose  of  adjusting  a  personal  grievance,  and,  if  it  was  not 
adjusted  in  a  manner  entirely  agreeable  to  him,  he  should  not 
attribute  the  fault  to  the  railroad  company.  It  was  purely  a  per- 
sonal matter  between  the  three,  and,  if  the  plaintiff  has  any  cause 
to  complain,  it  is  against  the  individuals  who  inflicted  the  injuries 
upon  him,  and  not  against  the  railroad  company,  who  at  that  time 
owed  him  no  duty  of  protection.  There  was  no  error  in  the  judg- 
ment awarding  a  nonsuit. 

Judgment  affirmed.     All  the  justices  concurring. 

BRUHL  V.  COLEMAN  ET  AL. 

Supreme  Court,  Georgia,  July,  ipoi. 


LIABILITY  FOR  DELIVERY  OF  EXPRESS  PACKAGE  TO  WRONG  PER- 
SON.  —  Where  one  had  given  a  general  order  to  an  express  company  that 
all  matter  addressed  to  him  should  be  delivered  by  it  to  the  conductor  of 
a  named  railroad,  and,  in  a  particular  instance,  a  package  of  goods  which 
had  been  received  by  the  conductor  from  the  express  company  under  such 
order  was  tendered  by  an  agent  of  the  railroad  company  to  the  person  who 
had  given  the  order,  and  he  declined  to  receive  it  because  it  was  not 
intended  for  him  and  was  not  his  property,  and  the  agent  of  the  railroad  com- 
pany thereupon  delivered  the  goods  to  an  impostor,  who  pretended  to  be 
the  rightful  consignee,  and  loss  to  the  consignor  was  thus  occasioned,  both 
the  person  giving  the  order  and  the  railroad  company  became  liable  to  the 
consignor  for  the  value  of  the  goods;  and  this  is  so  though  the  impostor 
exhibited  to  the  agent  of  the  railroad  company,  before  the  goods  were 
delivered,  some  evidence  tending  to  show  that  the  goods  were  really 
intended  for  him. 

Little,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court). 
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Error  from  Superior  Court,  Emanuel  County. 

Action  by  F.  E.  Bruhl  against  J.  C.  Coleman  and  the  Midville, 
Swainsboro  and  Red  Bluff  Railroad.  From  judgment  for  defend- 
ant, plaintiff  brings  error.     Judgment  reversed. 

R.  C.  Jordan,  Roland  Ellis  and  J.  Alex.  Smith,  for  plaintiff  in 
error. 

Safford  &  Mitchell,  for  defendants  in  error. 

Fish,  J.  —In  March,  1895,  F.  E.  Bruhl,  the  plaintiff,  a  merchant 
in  Macon,  received  an  order  for  jewels  to  be  sent  by  express,  pur- 
porting  to  have  been  written  at  Swainsboro,  and  signed,  "J.  C. 
Coleman,  per  W.  H.  C."  He  sent  the  goods  by  express  in  a  pack- 
age addressed  to  J.  C.  Coleman,  who  was  a  responsible  merchant 
in  Swainsboro.  The  nearest  express  office  to  this  destination  was 
Midville,  from  which  station  ran  the  Midville,  Swainsboro  and  Red 
Bluff  Railroad  to  Swainsboro.  The  express  agent  at  Midville  had  a 
standing  order  from  J.  C.  Coleman  to  deliver  all  express  matter 
addressed  to  him  to  the  conductor  of  such  railroad.  This  package 
was  so  delivered,  and  was  by  the  conductor  carried  to  Swainsboro, 
and  placed  in  the  custody  of  the  railroad  depot  agent;  the  railroad 
company,  as  was  its  usual  custom,  receiving  a  charge  for  carrying 
the  package.  It  was  offered  by  the  depot  agent  to  J.  C.  Coleman 
who,  after  opening  it,  refused  to  take  it.  About  half  an  hour  later, 
a  man,  representing  himself  to  be  named  J.  C.  Coleman,  came  to 
the  depot  agent,  '  '  identified  himself  by  presenting  the  express 
receipt,"  and  received  the  package.  He  disappeared  from  Swains- 
boro soon  afterwards,  and  has  since  been  seen  in  a  prison  in  Canada, 
under  the  name  of  Hutton.  He  seems  to  have  been  known  also  by 
the  names  of  Smith  and  Rothschild.  The  plaintiff  never  received 
any  payment  for  the  jewels,  and  brought  this  suit  against  J.  C.  Cole- 
man and  the  railroad  company  to  recover  their  value.  He  alleged 
that  the  railroad  company  negligently  and  frauduently  delivered  the 
goods  to  a  person  other  than  the  consignee;  that  in  receiving  the 
package  from  the  express  company  it  acted  as  J.  C.  Coleman's 
agent;  and  that  J.  C.  Coleman,  by  giving  the  express  company  the 
order  for  delivery,  opened  up  the  opportunity  by  which  the  fraud 
was  perpetrated  on  the  plaintiff.  A  nonsuit  was  granted,  and  the 
plaintiff  excepted. 

Under  these  facts,  the  granting  of  a  nonsuit  was  erroneous.  In 
Express  Co.  v.  Williams,  99  Ga.  482,  27  S.  E.  Rep.  743,  it  was  held, 
in  effect,  that  the  order  given  to  the  express  company  by  Coleman 
made  the  railroad  company  his  agent,  to  receive  for  him,  at  Mid- 
ville, all  express  matter  addressed  to  him,  and  that  a  delivery  of 
such  matter  by  the  express  company  to  the  railroad  company,  made 
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in  pursuance  of  such  order,  was  a  good  delivery  to  him.  Mr.  Justice 
Atkinson,  in  delivering  the  opinion,  said  that  "  the  goods  were 
delivered  in  accordance  with  the  direction  of  the  consignor  to  the 
consignee,  by  and  through  the  duly  appointed  agent  of  the  latter, 
who  was  fully  authorized  to  receive  them.  Having  discharged  its 
[the  express  company's]  full  duty  towards  the  consignor,  it  can 
make  no  difference  that,  subsequent  to  the  time  the  goods  went  into 
the  hands  of  the  duly-accredited  agent  of  the  consignee,  they  were 
by  him  negligently  delivered  to  a  person  other  than  the  consignee, 
who  was  not  entitled  to  receive  them."  It  was  accordingly  held 
that  the  express  company  was  not  liable  to  the  consignor.  The 
rulings  made  in  that  case  were,  upon  a  review  thereof,  in  Bruhl  v. 
Express  Co.,  103  Ga.  583,  30  S.  £.  Rep.  269,  adhered  to  and 
approved.  It  follows,  therefore,  in  the  present  case,  that  when  the 
express  company,  in  pursuance  of  the  order  of  the  defendant  Cole- 
man, the  real  consignee,  delivered  the  package  of  jewelry  to  his 
agent,  the  railroad  company,  it  was  a  delivery  to  him,  and  he  there- 
fore necessarily  became  responsible  for  its  proper  disposition. 
When  the  depot  agent  of  the  railroad  company  tendered  it  to  htm, 
and  he,  upon  opening  the  package,  discovered  that  the  jewelry  was 
not  his  property  —  knowing  at  the  time  that  it  had  been  delivered 
to  the  railroad  company,  as  his  agent,  by  the  express  company,  and 
in  pursuance  of  his  order  —  it  was  his  duty  to  have  returned  it  to 
the  express  company,  or  to  have  had  his  agent,  the  railroad  com- 
pany, to  do  so.  His  refusal  to  receive  it  from  his  agent,  and  per- 
mitting such  agent  to  retain  its  possession,  made  him  liable  for  its 
wrongful  delivery  by  his  agent.  The  only  right  the  railroad  com- 
pany had  to  the  possession  of  the  jewelry  was  by  virtue  of  the 
order  from  Coleman  to  the  express  company.  Under  this  order  it 
had  been  received  by  the  railroad  company  from  the  express  com- 
pany, for  the  sole  purpose  of  being  carried  from  Midville  to  Swains- 
boro  for  J.  C.  Coleman,  and  to  be  there  delivered  to  him;  and  when 
the  railroad  company  was  informed  by  Coleman,  its  principal,  that 
the  order  did  not  cover  this  particular  property,  as  it  was  not 
intended  for  him,  then,  the  railroad  company,  having  no  right  to 
its  possession,  and  being  put  on  notice  of  such  fact,  should  have 
returned  it  to  the  express  company,  and  a  delivery  to  one  for  whom 
it  was  never  intended  by  the  consignor  was  a  conversion  by  the  rail- 
road company,  for  which  it  also  was  liable  to  the  consignor. 

The  fact  that  the  impostor  to  whom  the  goods  were  delivered  by 
the  railroad  company  "  identified  himself  by  presenting  the  express 
receipt  '*  can  make  no  difference.  It  was  the  duty  of  Coleman  and 
his  agent,  the  railroad  company,  when  it  was  discovered  that  the 
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goods  did  not  belong  to  Coleman,  to  return  them  to  the  express 
company.  They  were  under  no  duty  to  deliver  them  to  any  one 
else,  and  when  they  undertook  to  deliver  them  to  one  claiming  to 
be  the  true  owner,  they  assumed  all  the  risk  involved  in  such  a  trans- 
action, and  if  they  made  a  mistake  they  must  be  held  liable  there- 
for, whatever  may  have  been  the  good  faith  in  which  they  acted. 

Judgment  reversed.     All  the  justices  concurring,  except  Little, 
J.,  who  dissents  as  to  the  liability  of  J.  C.  Coleman. 


MISSOURI,  KANSAS  AND  TEXAS  RAILWAY 

COMPANY  V.  KIRKHAM. 

Supreme  Court,  Kansas,  June,  ipoi. 


COMMON  CARRIER  — SHIPMENT  OF  LIVE  STOCK  —  INJURIES  TO 
STOCK  — NOTICE— INSTRUCTION.- Where,  in  a  special  live-stock 
contract  for  the  shipment  of  cattle,  the  shipper  expressly  agrees,  as  a  con- 
dition precedent  to  bis  right  of  recovery  for  damages  growing  out  of  snch 
shipment,  that  "  he  will  give  notice  in  writing  to  the  conductor  in  charge  of 
the  train,  or  the  nearest  station  or  freight  agent  of  the  carrier  on  whose  line 
the  injuries  occur  before  said  cars  leave  carrier's  line,  or  before  the  cattle 
are  mingled  with  other  cattle,  or  removed  from  pens  at  destination,"  such 
contract  stipulating  for  written  notice,  fairly  entered  into  by  both  parties, 
is  reasonable,  and  binding  upon  the  parties;  and  where  it  is  further  pro- 
vided in  such  contract  that  "  no  agent  of  this  company  has  any  authority 
to  waive,  modify,  or  amend  any  of  the  provisions  of  this  contract,"  it  is 
error  to  instruct  the  jury  that  notice  different  from  that  provided  in  the 
contract  is  sufficient,  based  upon  the  waiver  of  such  written  notice  by  the 
acts  or  knowlege  of  the  agent  of  the  company  (i). 
(Syllabus  by  the  Court). 

i.  Common  carrier  —  Live  stock  in-  of  road  from  Kansas  City,  Mo.,  to 
jured— Liability. — In  Chicago,  Bur-  Seward,  in  this  State.  The  jury  found 
LINGTON  and  Quincy  R.  R.  Co.  v.  Wil-  a  verdict  against  the  company,  and 
UAMS  et  al.  ( Nebraska*  April*  iqoiJ%  judgment  was  rendered  thereon.  It 
85  N.  W.  Rep.  832,  judgment  for  plain-  appears  from  the  record  that  the  horse 
tiffs  was  affirmed,  the  facts  being  stated  was  shipped  from  Gainesville,  Tex.; 
by  Sullivan,  J.,  as  follows:  "This  that  he  was  safely  transported  by  the 
action  was  brought  by  William  S.  Wil-  initial  carrier,  the  Gulf,  Colorado  and 
Hams  and  others  against  the  Chicago,  Santa  Fe  Railway  Company,  to  Kansas 
Burlington  and  Quincy  Railroad  Com-  City,  and  there  tendered  to  the  defend- 
pany  to  recover  the  value  of  a  saddle-  ant,  a  connecting  carrier,  on  or  about 
bred  stallion  which  it  is  claimed  May  2,  1892;  that  the  defendant  corn- 
became  sick  and  died  in  consequence  pany  at  first  declined  to  receive  the 
•of  long  exposure  and  want  of  care  while  animal,  because  there  was  no  one  in 
being  transported  over  defendant's  line  charge  of  him,  either  as  a  care  take r. 


264  American  Negligence  Reports. 

Error  from  District  Court,  Coffey  County. 

Action  by  J.  B.  Kirkham  against  the  Missouri,  Kansas  and  Texas 
Railway  Company.  From  judgment  for  plaintiff,  defendant  brings 
error.     Judgment  reversed. 

or  with  authority  to  contract  for  hit  tions.  If  the  horse  died  for  want  of 
transportation;  that  there  were  after-  care  and  protection  while  being  trans- 
wards  some  negotiations  with  Williams  ported  from  Kansas  City  to  Seward, 
at  Seward,  which  eventuated  in  the  the  defendant  is  liable,  and  must  bear 
defendant  receding  from  its  position  the  loss,  unless  the  plaintiffs'  wrong- 
and  receiving  the  horse  for  shipment;  ful  act  or  omission  proximately  con- 
that  the  animal  was  thereupon  put  in  to  tribu  ted  thereto."  *  *  * 
an  ordinary  stock  car,  hitched  in  such  The  points  decided  are  set  out  in  the 
wise  that  he  could  not  lie  down,  and  syllabus  by  the  court  as  follows: 
sent  upon  his  journey;  that  he  received  "  i.  A  railroad  company  acts  in  the 
neither  feed  nor  water  from  the  time  capacity  of  a  common  carrier  of  live 
he  was  loaded  at  Kansas  City  until  he  stock  which  it  receives  for  transporta- 
reached  Seward.  How  long  that  was,  tion;  and,  as  such  carrier,  it  is  bound 
does  not  clearly  appear,  but  the  infer-  to  provide  cars  fit  and  suitable  under 
ence  is  justifiable  that  it  was  between  existing  conditions,  and  exercise  due 
twenty-four  and  forty-eight  hours.  At  care  to  carry  safely, 
this  time  the  weather  was  chilly.  Rain  "  2.  Where  the  shipper  of  live  stock 
was  falling,  and  the  floor  of  the  car  does  not  agree  to  furnish  a  care  taker, 
was  covered  with  slush.  When  he  and  some  of  the  animals  die  or  are 
arrived  at  his  destination  the  horse  was  injured  for  want  of  proper  care  and 
in  the  first  stage  of  pneumonia,  from  protection  while  in  transit,  the  carrier 
which  disease  he  afterwards  died,  is  liable,  and  must  bear  the  loss. 
These  and  other  facts  submitted  to  the  "  3.  Where  a  shipper  of  live  stock 
jury  tended  strongly  to  convict  the  de-  agrees  to  furnish  a  care  taker,  and  fails 
fendant  of  negligence  in  the  transpor-  to  do  so,  the  carrier,  if  it  has  know]- 
tationof  plaintiffs'  property.  Theevi-  edge  of  such  failure  and  proceeds  un- 
dence,  in  our  judgment,  was  quite  der  the  shipping  contract,  is  liable  for 
sufficient  to  authorize  and  support  the  any  loss  resulting  from  its  failure  to 
verdict  rendered.  The  company  un-  provide  the  stock  with  proper  care  and 
dertook,  for  a  consideration,  to  trans-  protection. 

port  the  stallion  from  Kansas  City  to  "4.  Where  the  defendant  denies  the 

Seward.     It  was  a  common  carrier  of  commission  of   a   wrongful   act  with 

freight,  and  as  such  was  bound  to  pro-  which  he  is  charged,  and  pleads  noth- 

vide  a  car  tit  and  suitable  under  exist-  ing  by  way  of  justification,  evidence  of 

ing   conditions,  and   to  exercise   due  justification  responds  to  no  issue,  and 

care  to  carry  the  animal  safely.    Black  is  immaterial. 

v.  Railway  Co.,  30  Neb.  197,  46  N.  W.  "  5.  Evidence  examined,  and  found 

428;  Moulton  v.  Railroad  Co.,  31  Minn,  to  support  the  verdict." 

85,  16  N.  W.  497;  Railway  Co.  v.  Dor-  Live   stock    injured — Evidence.  —  In 

man,   72  111.  504;  Evans  v.  Railroad  Central  of  Georgia  R'y  Co.  v.  Hurst 

Co.,  in  Mass.  142;  Hutch.  Carr.,  sec.  (Georgia*  July%  iqoi J,  39  S.  E.  Rep.  476, 

218  et  seq.    There  are,  of  course,  ex-  judgment  for   plaintiff  was  affirmed, 

ceptions  to  the  general  rule  of  liability  the  syllabus  by  the  court  stating  the 

for  damages  to  property  injured  while  case  as  follows: 

being  transported   by  a  common  car-  "  1.  Giving  full  effect  to  the  contract 

rier;  but  this  case  is  obviously  within  between  the  parties,  the  railroad  com- 

the  rule,  and  unaffected  by  the  excep-  pany  could  only  be  mad:  liable  in  the- 
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T.  N.  Sedgwick,  L.  B.  Kellogg  and  Jas.  Redmond,  for  plaintiff 
in  error. 

event  an  injury  was  occasioned  to  the  a  shipper  a  contract  of  affreightment, 
animals  shipped,  or  any  of  them,  embracing  an  actual  and  bona  fide 
caused  by  the  negligence  of  the  rail-  agreement  as  to  the  value  of  the  prop- 
road  company.  While  the  evidence  erty  to  be  transported;  and,  in  such 
apparently  preponderated  against  the  case,  the  latter,  when  loss,  damage,  or 
fact  of  negligence,  one  witness  testified  destruction  occurs,  will  be  bound  by 
to  facts  from  which  negligence  might  the  "  agreed  valuation."  But  a  mere 
by  the  jury  be  found  to  have  existed,  general  limitation  as  to  value,  ex- 
and,  as  the  verdict  has  been  approved  pressed  in  a  bill  of  lading,  and  amount- 
by  the  trial  judge,  it  cannot  be  said  ing  to  no  more  than  an  "  arbitrary 
that  it  was  without  evidence  to  sup-  preadjustment  of  the  measure  of  dam- 
port  it.  *ges,"  will  not,  though  the  shipper  as- 

41  a.  There  was  no  material  error  of  sents  in  writing  to  the  terms  of  the 

law  committed    of    which   complaint  document,  serve  to  exempt  a  negligent 

was  made."  carrier  from  liability  for  the  true  value. 

Delay  in  delivering  freight — Dcterio-  "  a.  Under  section  2318  of  the  Civil 

ration  in  value  of  corn.  —  In  Autrey  v.  Code,  a  carrier  failing  to  comply  with 

Georgia  Northern  R'y  Co.  (Georgia,  the  requirements  of  the  next  preceding 

May,  igoij,  38  S.   E.  Rep.  941,  judg-  section,  as  to  tracing  '  freight '  which 

ment  for  defendant  was  reversed,  the  has  been  lost,  damaged,  or  destroyed, 

syllabus  by  the  court  stating  the  case  and  giving  information    with   respect 

as  follows:    "  Where,  on  the  trial  of  a  thereto,  becomes  liable  for  the  negli- 

suil   against  a  railroad   company   for  gence  of  a  connecting  carrier, 

damages  for  deterioration  in  value  of  "3.  Where  both  the  parties  to  a  case 

a  car  load  of  corn,  caused  by  the  neg-  move  for  a  new  trial,  the  granting  of 

ligence  of  the  company,  the  evidence  either  motion  leaves  the  case  pending 

shows  the  value  of  the  corn  when  ship-  in  the  lower  court,  and,   while  it  so 

ped,  and  that  it  was  damaged  to  the  remains,  a  judgment  overruling   the 

extent  of  one-half  of  such  value,  it  is  other     motion     cannot     be     lawfully 

error  to  grant  a  nonsuit  on  the  ground  brought  to  the  Supreme  Court  for  re- 

that  the  plaintiff  bad  failed  to  show  view." 

either  the  amount  of  the  damage,  or  Carrier  not  liable  to  passenger  for  in- 

that  he  had  sustained  any  damage  at  jury  to  clothing  by  perishable  articles  — 

all."  Delivery  of  baggage,—  In  Georgia  R. 

Loss  of  car  load  of  grapes  —  Agreed  R.  Co.  ET  AL.  v.  Johnson  (Georgia, 
valuation — Tracing  freight.  —  In  Cen-  May,  igoij,  38  S.  E.  Rep.  954,  judg- 
tral  of  Georgia  R'y  Co.  v.  Murphey  ment  for  plaintiff  was  reversed,  the 
ET  AL.  (Georgia,  May,  iqoi),  38  S.  E.  syllabus  by  the  court  ruling  as  follows: 
Rep.  970,  two  actions  by  Murphey  &  "Articles  which  are  perishable  in  their 
Hunt  against  the  railway  company  for  nature,  such  as  fruit,  etc.,  are  not 
loss  of  freight,  a  car  load  of  grapes,  baggage,  when  placed  in  his  trunk  by 
the  syllabus  by  the  court  states  the  a  passenger  on  a  railroad  to  be  trans- 
case  as  follows :  ported.     If,   therefore,  the  fruit  rots, 

"  1.    A    railway    company,    in     its  because  of  long  delay  in  delivering  the 

capacity  as  a  common  carrier,  may,  as  trunk,  and  injures  the  clothing  in  the 

the  basis  for  fixing  its  charges  and  trunk,  the  railroad  company  is  not  Ha- 

limiting    the    amount    of    its    corre-  ble  for  the  injury  sustained." 
aponding  liability,  lawfully  make  with 


I 
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Joe  Rolston,  for  defendant  in  error. 

Pollock,  J.  —  Action  brought  to  recover  from  the  railway  com- 
pany damages  for  death  of  nine  calves,  alleged  to  have  been  caused 
by  negligence  of  the  company  in  making  shipment  of  a  carload  of 
seventy-two  calves,  shipped  from  the  city  of  Chanute  to  the  city  of 
Burlington.  On  the  day  of  the  shipment  the  calves  were  driven  a 
distance  of  eleven  or  twelve  miles  over  muddy  roads,  arriving  in  the 
city  of  Chanute  about  4  p.  m.  ;  were  loaded  in  a  car  which  left  the 
city  of  Chanute  on  a  special  freight  train  about  5  p.  m.,  and  arrived 
at  the  city  of  Burlington  about  8:25  p.  m.  The  pens  of  defendant 
company  being  muddy,  the  calves  were  removed  therefrom  on  the 
evening  of  arrival,  and  were  driven  some  distance  that  night.  The 
shipment  was  made  under  a  special  live-stock  contract,  copy  of 
which  was  attached  to  plaintiff's  bill  of  particulars  in  justice  court, 
where  the  action  was  instituted.  This  contract,  among  other  things, 
provides :  ' '  The  shipper  further  expressly  agrees  that,  as  a  condition 
precedent  to  his  right  to  recover  any  damages  for  any  loss  or  injury 
to  said  cattle  resulting  from  carrier's  negligence  as  aforesaid, 
including  delays,  he  will  give  notice  in  writing  to  the  conductor  in 
charge  of  the  train,  or  the  nearest  station  or  freight  agent  of  the 
carrier  on  whose  line  the  injuries  occur,  before  said  cars  leave  that 
carrier's  line,  or  before  the  cattle  are  mingled  with  other  cattle,  or 
removed  from  pens  at  destination.  In  his  notice  he  shall  state 
place  and  nature  of  the  injuries  complained  of,  to  the  end  that  they 
may  be  fully  and  fairly  investigated ;  and  said  shipper  shall,  within 
thirty  days  after  the  happening  of  the  injuries  complained  of,  file 
with  some  freight  or  station  agent  of  the  carrier  on  whose  line  the 
injury  occurred  his  claim  therefor,  giving  the  amount.  Shipper's 
failure  to  comply  with  the  requirements  of  this  section  shall  abso- 
utely  defeat  and  bar  any  cause  of  action  for  any  injuries  resulting 
to  said  cattle  as  aforesaid.  *  *  *  No  agent  of  this  company 
has  any  authority  to  waive,  modify  or  amend  any  of  the  provisions 
of  this  contract,'*  etc.  No  notice  or  claim  of  damages  was  made 
to  the  conductor  in  charge  of  the  train  at  Burlington,  or  to  the  sta- 
tion agent  at  said  place,  until  the  following  day,  and  until  the  cattle 
had  been  removed  from  the  pens  at  point  of  destination.  Plaintiff 
had  judgment  in  Justice  Court,  and  the  railway  company  appealed. 
Upon  a  trial  in  the  District  Court  plaintiff  had  judgment,  and  the 
railway  company  prosecutes  this  proceeding  in  error. 

It  was  found  by  the  jury  that  plaintiff  overloaded  the  car;  that 
sixty- five  of  the  calves  shipped  was  as  many  as  could  properly  be 
loaded  into  the  car  in  which  they  were  shipped.  The  principal 
ground  of  error  claimed  is  in  the  instructions  of  the  court.     Among 
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others,  the  court  gave  the  following  instructions:  "  3.  The  contract 
entered  into  between  the  plaintiff  and  the  defendant  for  the  ship- 
ment of  the  calves  is  in  writing,  and  is  attached  to  the  plaintiff's  bill 
of  particulars  in  this  case;  and  the  conditions  of  such  contract  are 
binding  upon  the  parties,  unless  for  some  reason  the  terms  and  con- 
ditions have  been  waived,  or  the  performance  of  the  conditions  ren- 
dered impossible  or  unnecessary,  by  the  action  ot  the  parties  or  one 
of  them."  "5.  If  you  find  that  the  said  calves  in  question  were 
killed  by  the  carelessness  and  negligence  of  the  defendant  railway 
company,  and  that  the  plaintiff  himself  was  not  guilty  of  negligence 
in  loading  the  calves,  and  that  due  notice  of  the  claim  for  damages 
was  given  as  required  by  the  contract,  or  that  the  necessity  for  giv- 
ing such  notice  was  waived,  then  you  will  find  for  the  plaintiff  in 
the  sum  the  evidence  shows  he  was  damaged."  "  9.  If,  when  the 
car  came  into  Burlington,  and  the  plaintiff  discovered  the  calves 
were  dead,  or  that  he  wanted  to  claim  damages  for  any  reason,  it 
was  his  duty  to  make  a  claim  in  writing  for  such  damages  of  the 
conductor  of  the  train  or  the  station  agent.  If  the  station  agent 
was  not  at  the  station  when  the  calves  were  unloaded,  and  he  could 
not,  for  that  reason,  give  notice  on  that  day,  and,  before  mingling 
the  stock  with  other  cattle,  he  gave  such  notice,  even  though  the 
cattle  were  removed  from  the  yards  of  the  company  a  short  distance 
at  the  time  of  such  notice,  that  would  be  sufficient.  If  the  station 
agent  was  at  the  station,  and  saw  the  condition  of  the  stock,  and 
plaintiff  at  once  drove  them  away,  and  then  on  the  next  day  the 
plaintiff  made  the  demand  in  writing,  that  would  be  sufficient  as  to 
the  written  notice,  as  required  by  the  contract,  in  this  case."  Live- 
stock contracts  similar  in  their  nature  to  the  one  here  involved  have 
received  the  consideration  of  this  court,  and,  where  fairly  entered 
into  by  both  parties,  in  the  absence  of  fraud,  have  been  held  con- 
clusive and  binding  upon  the  parties.  Goggin  v  Railway  Co.,  12 
Kan.  416;  Sprague  v.  Railway  Co.,  34  Kan.  347,  8  Pac.  Rep.  465. 
Hence  it  must  be  held  that  the  terms  and  conditions  of  this  special 
contract  were  binding  upon  these  parties,  and  should  have  been  so 
declared  by  the  court.  This  contract  also  expressly  provides  that 
"  no  agent  of  this  company  has  any  authority  to  waive,  modify,  or 
amend  the  provisions  of  this  contract."  In  the  face  of  th's  express 
provision  in  the  contract,  which  was  binding  upon  the  parties, 
neither  the  station  agent  in  charge  of  the  company's  station  at  the 
city  of  Burlington  nor  the  conductor  in  charge  of  the  train  had  any 
authority  to  waive  the  notice  in  writing  stipulated  for  in  the  con- 
tract; and  the  instructions  of  the  court  above  quoted,  based  upon  a 
waiver  of  the  conditions  of  the  contract  by  the  station  agent  on 
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account  of  his  knowledge  of  the  death  of  the  calves  upon  the  arrival 
of  the  train,  or  any  other  waiver  of  the  terms  and  conditions  of  the 
contract  by  the  agent  of  the  company  attempted  to  be  shown  in 
this  case,  was  error,  for  which  error  the  judgment  is  reversed.  All 
the  justices  concurring. 


MOORE  v.  PARKER  et  al. 

Supreme  Cturt,  Kansas,  May>  igoi. 


LANDLORD  AND  TENANT  —  DANGEROUS  PREMISES  —  TENANT 
INJURED  BY  FALLING  INTO  WELL.  —  A  landlord  is  not  an  insurer  or 
warrantor,  nor  is  he  compelled  to  exercise  constant  care  and  inspection; 
but  if  he  knows  that  the  premises  which  he  is  about  to  let  are  defective  and 
in  a  dangerous  condition,  and  especially  if  such  dangerous  or  defective 
place  is  not  obvious,  or  is  not  discoverable  to  the  tenant  by  the  exercise  of 
ordinary  care,  and  he  does  not  inform  the  tenant  of  such  defective  or  dan- 
gerous place,  and  injury  is  occasioned  thereby  to  the  tenant  or  a  member 
of  his  family  who  is  not  aware  of  such  defective  or  dangerous  place,  while 
in  the  exercise  of  ordinary  care,  the  landlord  is  liable  in  damages.  The 
law  requires  good  faith  on  (he  part  of  the  landlord  towards  his  tenant  (i). 
(Syllabus  by  the  Court). 

Error  from  District  Court,  Johnson  County. 

Action  by  Anna  A.  Moore  against  M.  V.  B.  Parker  and  others. 
From  judgment  for  defendants,  plaintiff  brings  error.  Judgment 
reversed. 

A.  Smith  Devenney,  for  plaintiff  in  error. 

M.  V.  B.  Parker  and  I.  O.  Pickering,  for  defendants  in  error. 

Greene,  J.  —  The  plaintiff  in  error  and  her  husband  are  tenants 
of  the  defendants,  occupying  a  farm  leased  by  Jerome  Moore  from 
defendants  in  error  on  the  3d  day  of  March,  1899.  While  the  plain- 
tiff in  error  was  about  her  household  duties  upon  said  premises, 
drawing  water  from  a  well  used  for  domestic  purposes,  and  located 
at  the  residence,  the  platform  around  the  well  gave  way,  precipitat- 
ing her  into  the  well,  from  which  she  sustained  personal  injuries. 
She  brought  this  action  against  the  defendants  in  error,  the  owners 
and  lessors  of  the  property,  to  recover  damages.  The  defendants 
filed  a  demurrer  to  her  petition  in  the  court  below,  which  was  sus- 
tained. She  brings  the  case  here,  alleging  this  as  error.  The  peti- 
tion, after  setting  out  the  lease  made  by  defendants  in  error  to  the 

1.  For  actions  between  Landlord  and  1-10  Am.  Neg.  Rep.,  and  the  current 
Tenant,  from  1897  to  date,  see  vols,     numbers  of  that  series  of  Reports. 
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husband,  and  the  taking  possession  and  occupancy  by  her  husband, 
herself,  and  their  family,  on  or  about  the  3d  day  of  March,  1899, 
alleges,  in  substance,  that  the  well  that  was  intended  for  use  for 
domestic  purposes,  and  situated  at  the  porch  of  the  residence,  was 
covered  with  a  wooden  platform  or  planks ;  that  the  defendants  in 
error  had  built  the  platform  over  this  well,  and  had  constructed  it 
of  inferior  and  unsuitable  material,  selected  by  them  for  that  pur- 
pose, and  used  in  its  construction  by  their  direction;  that  the  sleep- 
ers or  stringers  under  this  platform  were  in  a  defective  and  unsafe 
condition  at  the  time  of  the  leasing  and  taking  possession  by  plaintiff 
in  error;  that  the  defendants  in  error  knew  this,  and,  notwith- 
standing their  knowledge,  they  negligently,  fraudulently,  and  care- 
lessly concealed  it  from  the  plaintiff,  as  well  as  from  her  husband, 
the  lessee,  and  failed  to  disclose  said  knowledge  to  the  plaintiff  or 
her  husband;  that  the  defects  in  the  sleepers  or  stringers  were  not 
obvious,  and  could  not  be  discovered  by  the  exercise  of  ordinary 
care;  that  the  plaintiff  in  error  did  not  know  of  such  defective 
material  or  the  dangerous  condition  of  the  platform;  that  in  the  per- 
formance of  her  household  duties  she  was  required  to,  and  fre- 
quently did,  draw  water  from  this  well;  and  that  upon  this  occasion, 
about  two  months  after  they  had  gone  into  possession,  she  was  in 
the  exercise  of  ordinary  care,  and  while  performing  her  household 
duties,  and  in  attempting  to  draw  water  from  this  well,  the  sleepers 
or  stringers  under  the  platform  around  the  well  gave  way,  and  she 
was  precipitated  into  the  well,  whereby  she  sustained  personal 
injuries. 

In  deciding  this  question,  we  are  not  called  upon  to  determine  the 
liability  of  the  landlord  where  he  did  not  have  actual  knowledge  of 
the  defective  condition  of  the  premises.  A  landlord  is  not  an 
insurer  or  warrantor,  nor  is  he  compelled  to  exercise  constant 
care  and  inspection;  but  if  he  knows  that  the  premises  which  he  is 
about  to  let  are  in  a  dangerous  condition,  and  especially  if  such  dan- 
ger or  defect  is  not  obvious,  or  is  not  discoverable  by  the  tenant  by 
the  exercise  of  ordinary  care,  and  does  not  inform  him  of  such  dan- 
ger, and  injury  is  occasioned  thereby  to  the  tenant  or  a  member  of 
his  family,  the  landlord  is  liable  in  damages.  The  law  requires  good 
faith  on  the  part  of  the  landlord  towards  his  tenant.  The  defect 
existed  when  the  premises  were  leased,  and  the  defendants  in  error 
knew  this,  and  intentionally  concealed  it  from  their  lessee;  and,  it 
being  a  defect  not  discoverable  by  the  lessee  or  his  family  in  the 
exercise  of  ordinary  care  and  reasonable  diligence,  we  have  been 
unable  to  find  any  principle  upon  which  the  demurrer  should  have 
been  sustained.    The  rule  seems  to  be  that  in  the  absence  of  a 
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contract  to  repair,  or  warranty  of  condition,  both  landlord  and  tenant 
must  use  reasonable  care  and  diligence.  If  the  tenant  neglects 
such  reasonable  care  and  diligence  to  ascertain  the  condition  of  the 
premises,  or  knowing  their  condition  assumes  the  risk,  then  he  can- 
not recover  against  the  landlord.  On  the  other  hand,  if  the  land- 
lord actually  knows  they  are  unsafe,  and  conceals  or  misrepresents, 
their  condition,  then  he  is  liable;  the  tenant  being  in  no  fault.  We 
quote  from  Wood,  Landl.  &  Ten. :  "  Where  there  are  defects  in  the 
premises,  not  open  to  ordinary  observation,  of  the  existence  of 
which  the  landlord  knows,  or  ought  to  know,  which  are  dangerous 
to  the  person  of  the  tenant,  it  is  his  duty  to  disclose  them  to  the 
tenant;  and  if  he  fails  to  do  so,  and  the  tenant  is  injured  thereby, 
the  landlord  is  responsible  for  all  the  damages."  In  Wilcox  v. 
Hines  (Tenn.),  reported  in  46  S.  W.  Rep.  297  (1),  the  court 
said:  "  Although,  in  the  absence  of  fraud  or  warranty,  a  landlord 
is  not  liable  on  his  contract  to  a  tenant  for  injuries  resulting  from  a 
defective  condition  of  the  leased  premises,  a  liability  arises  out  of 
the  wrong  of  the  landlord  in  leasing  premises  dangerous  at  the  time, 
where  the  danger  is  not  patent,  but  is  known  to  the  landlord,  or 
could  be  known  to  him  by  the  exercise  of  reasonable  care  and  dili- 
gence, and  could  not  be  ascertained  by  the  tenant  by  the  exercise 
of  reasonable  care  and  diligence  (2)."     In  Edwards  v.  Railroad  Co., 

1.  See  also  former  decision  in  Wil-  secret  defect   not  discoverable  by  the 
cox  v.  Hines  (Tenn.),  reported  104  Am.  tenant,  he  was  bound  to  disclose  it. 
Neg.  Rep.  226.  M  Notwithstanding    plaintiff's   agent 

2.  Defective  staircase — Landlord  not  agreed  to  repair  the  stairs,  nothing  was 
liable.  —  In  Shackford  v.  Coffin  done  towards  it.  Plaintiff  knew  this. 
(Maine,  February,  iqoi),  49  Atl.  Rep.  Yet  he  moved  in  and  accepted  the 
57,  motion  for  new  trial  in  action  by  premises.  He  placed  props  under  the 
tenant  against  landlord  for  alleged  de-  stairs  because  of  that  knowledge, 
fective  staircase  where  verdict  was  "  In  this  state  of  facts  as  disclosed 
rendered  for  plaintiff,  the  motion  was  by  the  evidence,  defendant  is  not  liable 
sustained,  the  court  (per  Strout,  J.),  to  plaintiff.  Whitmore  v.  Paper  Co., 
stating  the  case  as  follows:  "  Plain-  91  Me.  297,  39  Atl.  Rep.  1032.  Motion 
tiff  aras  injured  by  a  defective  stairway  sustained." 

to  a  tenement  leased  by  defendant  to  Dangerous  premises  —  Sub-tenant  fall- 

plaintiff.      Whatever  the   defect   was,  ing  down  hatchway  —  Licensee  —  Invito- 

—  whether  from  rotting  of  the  timber  Hon — Contributory  negligence — Question 

or  planking  or  otherwise, —there  is  for  jury.— \n  McCormick  v.  Anistaki 

no  evidence  that  defendant  knew  of  its  ( New  Jersey,  Err.  <5r»  App.t  June%  rgoij, 

existence.     In  such  case  the  rule  caveat  49  Atl.  Rep.  505,  action  for  injuries  to 

emptor  applies.    The  plaintiff  had  as  a  sub-tenant  who  fell  down  defective 

much  knowledge  in  regard  to  it  as  the  hatchway  in    building,    judgment  for 

defendant.     All    that    was   visible   or  defendant  was  reversed     The   case  is 

known  to  the  defendant  or  bis  agent  stated  by  Depue,  Ch.  J.,  as   follows: 

was  visible  to  the  plaintiff.  "This  action  was  brought  to  recover 

"  If  the  landlord  had  known  of  a  damages  for  an  injury  sustained  by  the 
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98  N.  Y.  245,  249,  50  Am.  Rep.  659,  the  court  says:  "  The  responsi- 
bility of  the  landlord  is  the  same  in  all  cases.  If  guilty  of  negli- 
gence or  other  delictum  which  leads  directly  to  the  accident  and 

plaintiff  Id  falling  through  an  open  in  the  rear  of  the  drug  store,  and  was- 
hatchway  in  the  hallway  of  a  building  used  by  the  tenants  of  the  defendant 
located  at  the  corner  of  Hanover  and  to  whom  the  upper  stories  had  been 
Broad  streets,  in  the  city  of  Trenton,  let,  and  by  the  defendant  himself.  In 
The  building  had  its  front  on  Broad  the  hallway,  close  to  the  door  leading 
street,  and  the  hallway  in  question  led  to  Hanover  street,  was  a  hatchway, 
from  the  Hanover  street  entrance  to  which  was  used  by  the  defendant  in 
the  stairs,  which  were  constructed  for  connection  with  his  drug  business,  as 
the  purpose  of  reaching  the  second  and  a  hoistway  for  the  purpose  of  raising 
third  stories.  The  building  was  owned  and  lowering  merchandise  to  and  from 
by  Edward  Stokes,  as  trustee,  and  was  the  cellar  under  his  drug  store.  This 
known  as  '  No.  101  North  Broad  hoistway  was  about  four  or  five  feet 
Street.'  Stokes  was  also  the  owner  of  square,  and  was  co-extensive  with  the 
the  next  adjoining  building,  known  as  floor  of  the  hallway,  extending  from 
4  No.  103  North  Broad  Street.1  The  the  doorsill  of  the  street  doors  to  the 
adjoining  building  was  leased  by  bottom  riser  of  the  flight  of  stairs. 
Stokes  to  one  Charles  Johnson.  The  When  not  used  for  the  purpose  of 
letting  was  by  a  written  lease  made  hoisting  or  lowering  goods,  the  batch- 
January  22,  1804,  for  the  term  of  three  way  was  covered  with  a  trap  door, 
years,  with  the  privilege  of  renewal  for  When  the  trap  door  was  up,  the  entire 
two  additional  years.  On  the  back  of  floor  space  was  open,  and  when  it  was 
this  lease  was  a  consent,  signed  by  closed  it  formed  a  passageway  between 
Stokes,  that  the  lessee  might  relet  the  the  street  doors  and  the  stairs.  The 
premises  to  parties  agreeable  to  the  Hanover  street  doors  opened  in  over 
landlord.  The  plaintiff,  at  the  time  of  the  hatchway.  The  evidence  was  that 
the  accident  in  question,  was  a  tenant  it  was  the  practice  of  the  defendant, 
of  the  second  story  of  the  Johnson  while  using  the  hatchay  as  a  hoistway, 
building.  He  testified  that  he  had  oc-  to  have  the  Hanover  street  doors 
cupied  that  place  since  the  summer  of  always  locked  and  securely  fastened, 
1893,  and  that  he  is  the  tenant  of  and  the  defendant's  clerks  would  be 
Johnson.  The  defendant  was  the  ten-  stationed  inside  to  warn  people  going 
ant  of  No.  101,  which  was  the  building  downstairs.  The  plaintiff  had  access 
at  the  corner  of  Broad  and  Hanover  to  the  part  of  the  premises  leased  to 
streets,  by  a  lease  from  Stokes,  which  him  through  the  Hanover  street  en- 
was  dated  January  18,  1897,  and  was  trance  and  through  the  hallway  and  up 
for  a  term  of  five  years  from  the  1st  the  stairway.  He  testified  that  he  has 
day  of  April,  1897.  The  term  created  always  been  going  into  his  place  of 
by  this  lease  will  not  expire  until  April  business  in  that  way;  that  he  never 
x,  1902.  The  letting  of  these  premises  went  in  any  other  way  since  he  occu- 
to  the  defendant  was  for  use  and  occu-  pied  the  premises.  He  testified  that 
patioo  as  a  drug  store  and  business  ap-  when  he  got  to  the  bead  of  the  stairs 
pertaining  thereto,  with  the  privilege  at  the  landing  on  the  second  story,  a 
of  reletting  the  upper  floors.  The  room  narrow  hallway  led  from  the  stairway 
on  the  Broad  street  front  was  occupied  to  a  door  leading  into  his  rooms, 
by  the  defend  ant  as  a  drug  store.  The  Stokes  testified  that  the  stairway  bad 
upper  stories  were  sublet  by  him  to  teen  there  since  the  premises  were 
tenants.    The  hallway  in  question  was  built,  fifty  years  ago,  but  the  entrance 
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wrong  complained  of,  he  is  liable.  If  not  so  guilty,  no  liability 
attaches  to  him.  If  he  lets  a  building  for  a  warehouse,  knowing 
that  it  is  so  weak  and  imperfectly  constructed  that  the  floors  will 

from  the  stairway  to  the  second  story  so  as  to  enable  the  tenants  of  the  upper 
of  the  Johnston  building  was  made  stories  of  the  Johnson  building  to  have 
about  eleven  years  ago.  It  was  made  access  to  the  street  through  this  hall- 
for  the  purpose  of  enabling  the  tenants  way  and  the  Hanover  street  entiance, 
of  the  second  story  of  the  Johnson  his  lease  to  Johnson  created  in  the 
building  to  use  the  Hanover  street  en-  latter  and  his  undertenants  a  right  to 
trance.  He  also  testified  that  the  de-  the  use  of  the  hallway  and  doorway  in 
fendant  was  his  tenant  at  the  time  the  nature  of  an  easement,  of  which 
when  the  door  which  was  the  entrance-  neither  (ohnson  nor  his  undertenants 
way  to  the  second  story  of  the  Johnson  could  be  deprived  by  the  subsequent 
building  was  cut  through,  and  that  he  lease  to  the  defendant.  The  defend- 
had  been  his  tenant  ever  since.  Eleven  ant,  by  his  lease,  took  a  leasehold  es- 
years  before  the  day  of  trial  would  fix  tate,  subject  to  such  alterations  and 
the  time  at  which  this  connection  was  changes  as  had  been  made  by  the 
made  as  in  1888.  The  defendant's  owner  antecedently  in  the  premises 
lease  produced  was  dated  1897.  The  demised  for  the  advantage  of  the  John- 
plaintiff  became  a  tenant  of  the  son  building.  In  this  view  of  the  case 
premises  in  1892,  which  was  two  years  the  plaintiff  was  lawfully  in  the  use  of 
prior  to  the  date  of  the  lease  to  John-  this  hallway  at  the  time  of  this  occur- 
-son  produced  at  the  trial,  and  five  rence  under  a  right  derived  from  the 
years  before  the  date  of  the  defendant's  owner  of  both  premises,  and  not  in  any 
lease  that  is  in  evidence.  The  Han-  manner  by  license,  permission,  or  con- 
over  street  entrance  to  the  second  story  sent  of  the  defendant.  Both  parties 
of  the  Johnson  building  was  made  and  were  entitled  to  the  use  of  the  hallway, 
in  use  four  years  before  the  plaintiff  and,  inasmuch  as  the  hatchway  was 
became  the  tenant.  At  the  time  the  for  the  use  of  the  defendant,  the  duty 
entrance  to  the  second  story  of  the  devolved  upon  him  to  use  reasonable 
Johnson  building  was  constructed,  care  to  keep  the  place  of  entrance  safe 
Stokes  was  the  owner  of  both  build-  for  the  use  of  the  tenants  of  the  second 
ings,  and  the  fair  inference  from  his  story  of  the  Johnson  building.  The 
evidence  is  that  this  mode  of  access  plaintiff  testified  that  on  the  31st  of 
was  constructed  either  by  him  or  with  May,  1898,  about  half-past  eight  o'clock 
his  consent.  By  the  record  it  appears  in  the  morning,  he  went  from  his  home 
that  Johnson,  as  the  principal  tenant,  to  his  place  of  business,  as  usual;  that 
acquired  a  right  to  the  use  of  this  hall-  the  doors  of  the  Hanover  street  en- 
way  and  stairs  as  an  entrance  to  his  trance  were  simply  closed;  that  he 
second-story  rooms,  as  between  him  stepped  up  to  the  door,  touched  the 
and  Stokes,  three  years  before  the  de-  knob,  and  gave  a  push;  that  the  door 
fendant  acquired  his  rights  in  the  pass-  opened,  and  he  was  precipitated  down 
ageway  under  the  lease  in  evidence,  in  the  cellar,  sustaining  serious  injury; 
and  that  the  plaintiff  had  acquired  a  that  the  front  doors  were  not  fastened; 
right  to  use  the  hallway  for  the  pur-  and  that  the  cause  of  his  fall  was  that 
poses  for  which  he  was  using  it  at  the  the  trap  door  was  raised,  the  hatchway 
time  of  this  accident  five  years  before  being  used  at  the  time  as  a  hoistway 
the  defendant's  rights  accrued.  Stokes  by  one  of  the  defendant'*,  clerks.  It  is 
being  the  owner  of  both  buildings,  and  quite  clear  that  leaving  the  hatchway 
having  made  changes  in  their  structure  open,  as  disclosed  by  the  evidence. 
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break  down  from  the  weight  necessarily  to  be  placed  upon  them,  his 

negligence  imposes  liability  upon  him  for  injury  to  the  person  or 
property  of  any  one  who  may  be  upon  the  premises,  using  them  for 

a  negligent  act,  for  which  the  defend-  the  owner,  except  to  refrain  from  acts 

ant  would  be  liable  to  the  plaintiff  in  wilfully  injurious.     But  the  owner  or 

damages,  provided  the  situation  was  occupier  of  lands   who  by  invitation, 

snch  that  the  plaintiff  was  entitled  to  express  or  implied,  induces  persons  to 

maintain  an  action.    The  case  was  so  come  upon  the  premises,  is  under  a 

regarded  at  the  trial  and  by  counsel  duty  to  exercise  ordinary  care  to  render 

-on  the  argument  here.    At  the  trial  the  the  premises  reasonably  safe  for  such 

plaintiff  was  nonsuited.    The   motion  purposes,  or  at  least  to  abstain  from 

to  nonsuit  was  made  upon  two  grounds:  any  act  that  will  make  the  entry  upon 

First.  That  it  appears  by  the  plaintiff's  or    use  of    the    premises    dangerous. 

own  showing  that  he  is  a  mere  licensee,  Phillips  v.  Library  Co.,  55  N.  J.  Law, 

to  whom  no  duty  is  owed  by  the  de-  307,  27  Atl.  Rep.  478;  Devoe  v.  N.  Y., 

fendani.    The  plaintiff  has  failed  to  Ontario  &  W.  R'y  Co.,  63  N.  J.  Law, 

present  any  evidence  that  shows  that  176,  6  Am.  Neg.  Rep.  607, 43  Atl.  Rep. 

his  entry  at  the  time  of  the  accident,  899.     In  Turess  v.  N.  Y.,  Susq.  &  W. 

over  the  premises  of  the  defendant,  R.  R.  Co.,  61  N.  J.  Law,  314.  318,  4 

was  by  right,  or  that  he  made  such  Am.  Neg.   Rep.  520,  40  Atl.  Rep.  614, 

entry  by  the  inducement  or  invitation.  615,  Chief  Justice  Magie  said:    "  Invi- 

expressed  or  implied,  of  the  defendant;  tation  which  creates  such  a  relation 

and  that,   therefore,  the  plaintiff,  by  may  be  express,  as  when  the  owner  or 

his  own  showing,  occupies  the  position  occupier  of  land,   by   words,   invites 

of  a  mere  licensee.    Second.  On  the  another  to  come  on  it,  or  make  use  of 

ground    of    contributory    negligence,  it  or  something  thereon ;  or  it  may  be 

The  court  granted  the  nonsuit  without  implied,  as  when  such  owner  or  occu- 

Jndicating  upon  which  of  the  grounds  pier,  by  acts  or  conduct,  leads  another 

it  was  granted.    It  has  already  been  to  believe  that  the  land  or  something 

said  that  by  the  record  the  plaintiff  was  thereon  was  intended  to  be  used  as  he 

in  the  lawful  use  of  this  passageway  uses  them,  and  that  such  use  is  not 

for  the  purpose  of  access  to  his  rooms,  only  acquiesced  in  by  the  owner  or  oc- 

under  a  right  derived  from  Stokes,  the  cupier,  but  is  in  accordance  with  the 

landlord,    and    independent    of    any  intention  or  design  for  which  the  way 

license,  permission,  or  consent  of  the  or  place  or  thing  was  adopted  and  pre- 

defendant.     But  the  case  was  argued  pared  or  allowed  to  be  used."    This 

here  by  the  defendant's  counsel  on  the  definition     was    originally    given    in 

theory  that  the  plaintiff  was  a  mere  Sweeny  v.  Railroad  Co.,  10  Allen,  368, 

licensee,  to  whom  the  defendant  was  87  Am.   Dec.  644,  and  was  approved 

under  no  obligation  to  provide  a  safe  and  adopted  by  this  court  in  Phillips 

hallway  or  a  safe  passage  over  the  v.  Library  Co.    The  chief  justice  then 

hatchway.    The  law  on  this  subject  is  continued:    "  It  will  be  observed  that 

entirely  settled  in  this  State.    A  mere  in  the  case  of  an  implied  invitation  the 

licensee  has  no  cause  of  action  on  ac-  relation  is  imposed  upon  the  owner  or 

«ount  of  the  dangers  existing  in  the  occupier  of  land  only  when   he  has 

place  he  is  permitted  to  enter.     Mere  done  something    which  justifies  one 

permission   to   pass    over    dangerous  who  enters  upon  the  land  and  makes 

lands,  or  acquiescence  in  such  passage  use  of  it  or  something  upon  it  in  be- 

for  the  benefit  or  convenience  of  the  lieving  that  he  intended  such  use  to  be 

licensee,  creates  no  duty  on  the  part  of  made;  and  he  who  makes  such  use  can 

Vol.  X  — 18 
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the  purposes  for  which  they  are  demised."  Coke  v.  Gutkese,  80 
Ky.  598,  44  Am.  Rep.  499,  was  an  action  by  the  daughter  of  the 
lessee,  by  her  next  friend,  for  personal  injuries  which  she  received. 
It  was  alleged  in  the  petition  that  the  lessor  knew  when  he  rented 
the  building  that  the  timbers  upholding  the  floor  were  defective, 
rotten,  and  dangerous,  and  suppressed  his  knowledge  of  its  conditioa 
from  the  father;  that  neither  she  nor  her  father  could  discover  the 
dangerous  condition  of  the  floor,  by  reason  of  the  character  of  its 
construction ;  that  she  fell  through  the  floor,  which  broke  under  her, 
and  was  precipitated  into  the  vault  below,  and  was  damaged  physi- 
cally and  mentally.  To  this  petition  a  demurrer  was  filed  and  sus- 
tained. The  court,  in  passing  upon  it,  said:  "Although  the  law 
presumes  it  was  her  father's  duty  to  repair  the  premises,  in  the 

claim  the  relation  only  when  he  is  tiff  is  a  printer,  and  carried  on  his  busi- 
justified  by  the  acts  or  conduct  of  the  ness  in  the  second  story  of  the  Johnson 
owner  or  occupier  in  believing  that  building.  He  testified  that  when  he 
such  use  was  intended.  And  entry  moved  in  and  took  possession  of  the 
and  use  by  such  invitation  are  thus  premises  he  had  some  heavy  presses, 
distinguished  from  entry  and  use  by  castings,  and  paper  cutters  to  put  in 
mere  permission.'*  It  is  sometimes  the  premises,  and  that  the  defendant 
difficult  to  determine  whether  the  cir-  allowed  him  to  use  his  elevator  and 
cumstances  make  a  case  of  invitation  hoisting  apparatus  for  that  purpose, 
or  of  a  license  only.  The  proof  neces-  He  testified  also  that  a  week  or  two 
sary  to  sustain  the  action  must  be  after  he  had  been  in  there  he  wanted 
found  in  the  circumstances  of  the  to  put  up  signs  for  his  business  on  the 
particular  case.  In  such  cases,  if  there  Hanover  street  front;  that  he  wanted 
be  evidence  tending  to  show  induce-  to  put  up  signs  on  both  of  the  door* 
ment  or  invitation,  it  becomes  a  ques-  jambs,  and  the  defendant  objected  that 
tlon  of  fact  for  the  jury  whether  the  his  tenants  would  need  some  room  for 
conditions  exist  under  which  a  legal  signs;  and  that  he  had  a  sign  put  up 
duty  is  Imposed  upon  the  owner  of  at  the  defendants'  suggestion,  having 
the  premises  to  exercise  care  for  the  it  put  high  up  on  the  westerly  door- 
plaintiff's  safety.  The  plaintiff  testi-  jamb.  This  evidence  was  competent 
fied  that  since  1892,  during  which  time  on  the  question  as  to  whether  the  use 
he  had  occupied  the  premises,  he  had  of  this  entrance  and  hallway  was  not 
used  the  hallway  and  passageway  by  invitation  of  the  defendant,  taking 
at  his  pleasure,  without  interference  that  word  in  its  legal  sense,  as  an  in- 
or  molestation.  That  circumstance,  ducement  to  the  plaintiff  to  use  this 
standing  alone,  would  not  create  in  hallway  for  an  entrance.  Nor  was 
him  a  right  in  the  premises;  for  ac-  the  evidence  sufficient  to  justify  the 
quiescence  by  the  owner  is  not  suffi-  inference,  as  a  matter  of  law,  that  the 
cient  to  impose  on  him  liability  for  an  plaintiff  was  guilty  of  contributory 
injury  resulting  from  the  situation  of  negligence.  In  any  view  that  may  be 
the  premises.  Thus  far  the  utmost  taken  of  this  case,  the  nonsuit  was  not 
that  could  be  said  of  him  is  that,  as  a  justified.  The  judgment  should  be  re. 
licensee,  he  was  not  a  trespasser  in  the  versed."  John  H.  Backxs  appeared  for 
use  of  the  hallway.  But  there  is  other  plaintiff  in  error;  Jambs  Buchanan,. 
evidence  on  this  subject.    The  plain-  for  defendant  in  error. 
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absence  of  an  agreement  otherwise,  still  we  are  of  the  opinion  that 
if  the  appellee  rented  the  premises,  knowing  that  the  floor  was  in 
the  dangerous  condition  alleged,  it  was  his  duty  to  disclose  his 
knowledge,  because  it  was  a  portion  of  the  premises  which  he  knew, 
as  all  men  know,  would  be  in  daily  use  by  his  tenant  and  family, 
and,  unless  apprised  of  the  hidden  danger,  they  would  inevitably  be 
injured,  and  the  younger  and  more  helpless  perhaps  lose  their  lives. 
And  if,  as  alleged,  he  failed  to  disclose  his  knowledge,  but  neverthe- 
less rented  the  dangerous  tenement  to  the  plaintiff's  father,  with 
whom  she  lived,  he  is  responsible  for  the  injury  which  she  sus- 
tained." When  the  defendants  in  error  rented  the  farm,  they  knew 
that  the  tenant  was  going  to  occupy  it  for  the  purpose  for  which 
farms  are  generally  occupied.  They  knew  that  the  well  was  intended 
to,  and  would,  be  used  to  furnish  water  for  family  purposes,  and 
that  necessarily  the  members  of  the  family  of  the  tenant,  in. the  dis- 
charge of  their  household  duties,  would  be  required  to  go  to  this 
well  frequently  for  water.  The  landlord  contracted  with  reference 
to  this  use  of  the  premises  by  all  members  of  the  tenant's  family, 
and  withheld  from  them  the  knowledge  of  the  fact  that  the  place 
which  they  would  be  compelled  to  visit  more  frequently  than  any 
other  on  the  premises  was  almost  fatally  dangerous.  The  owner  of 
premises  upon  which  is  situated  a  structure  or  building  dangerous 
either  by  reason  of  defective  construction  or  from  long  use,  of 
which  the  owner  has  knowledge,  and  which  defect  is  not  obvious  or 
discoverable  by  the  exercise  of  ordinary  care,  cannot  escape  liability 
to  a  tenant  from  whom  he  conceals  such  defect,  or  a  member  of  his 
family,  who,  not  knowing  of  such  defect,  and  while  in  the  exercise 
of  ordinary  care,  is  injured  by  the  falling  of  such  building  or 
structure. 

The  judgment  of  the  court  below  is  reversed.     All  the  justices 
concurring. 


ATCHISON,  TOPEKA  AND  SANTA  FE  RAILWAY 

COMPANY  V.  ARTHURS. 

Supreme  Court,  Kansas,  July,  ipoi. 


RAILROAD  FIRE  —  EVIDENCE  —  REVIEW  —  APPEAL.  —  i.  Where  the 
evidence  proved  that  three  engines,  hauling  separate  trains  passed  within 
a  few  minutes  over  a  railway  through  a  farm  to  which  a  fire  from  the 
right  of  way  was  found  by  the  jury  to  have  escaped,  and  where  much  of 


276  American  Negligence  Reports. 

the  testimony  in  the  case  tended  to  show  that  the  fire  was  set  by  the  engine 
drawing  the  last  train,  and  when  the  jury,  in  answer  to  special  questions, 
fully  exonerated  the  railway  company  from  negligence  in  the  operation  of 
the  engines  drawing  the  first  two  trains,  but  were  not  asked  to  make  any 
findings  as  to  the  condition  or  manner  of  managing  the  third  engine,  and 
did  not  do  so,  and  when,  in  such  case,  a  general  verdict  was  rendered 
against  the  railway  company,  it  will  be  presumed,  in  order  to  sustain  such 
verdict,  that  the  jury  based  the  same  upon  the  evidence  relating  to  the  last 
engine,  and  the  action  of  the  trial  court  in  refusing  to  render  judgment  on 
the  special  findings  in  favor  of  the  railway  company,  notwithstanding  the 
general  verdict,  will  be  upheld  (i). 
3.  The  rule  laid  down  in  the  third  paragraph  of  the  syllabus  in  Mo.,  Kan.  & 
Tex.  R'y  Co.  v.  Lycan,  57  Kan.  635,  r  Am.  Neg.  Rep.  43,  47  Pac.  Rep.  526, 
as  to  the  evidence  of  injury  to  particular  things  attached  to  the  soil,  fol- 
lowed and  applied  where  the  property  injured  was  a  hedge  fence  and  tim- 
othy meadow. 
(Syllabus  by  the  Court). 

Error  from  District  Court,  Neosho  County. 

Action  by  Joseph  W.  Arthurs  against  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company.  From  judgment  for  plaintiff,  defend- 
ant brings  error.     Judgment  affirmed, 

"  The  defendant  in  error  brought  this  action  to  recover  damages 
for  the  loss  of  property  destroyed  by  fire  by  and  through  the  negli- 
gence of  the  railway  company  and  its  employees  in  running  one  of 
its  freight  trains  on  the  17th  day  of  November,  1897,  on  a  division 
of  its  road  which  runs  through  the  farm  of  plaintiff  below,  near 

1.  For  actions  relating  to  Railroad  verdict    directed    for    defendant    was 

Fires,  from  1897  to  date,  see  vols.  1-10  affirmed.    The  syllabus  by  the  court 

Am.  Nbg.  Rep.,  and  the  current  num-  states  the  case  as  follows: 

bers  of  that  series  of  Reports.  "  1.  In  an  action  against  a  railroad 

See  also  note  on  Liability  for  Fire  company  for  negligently  scattering  fire 

Caused  by  Sparks  from  Engines,  8  by  which  property  adjoining  its  tracks 

Am.  Nbg.  Rep.  614-619.  was  destroyed,  it  is  necessary  to  go 

Fire  caused  by  locomotive  —  Evidence —  further  than  to  show  a  mere  possibility 

Statute — Directing  verdict.—  In  Minne-  or  conjecture  that  such  fire  was  scat- 

apolis  Sash  &  Door  Co.  v.  Great  tered  by  one  of  its  engines,  to  require 

Northern  R'y  Co.  (Minnesota,  June,  the  submission  of  that  issue  to  a  jury 

iQOi)y  86  N.  W.  Rep.  451,  action  to  re-  under  section  2700,  Gen.  St.  1894. 

cover  for  a  stock  of  sash  and  doors  *'  2.  Upon   the   contention   that  fire 

destroyed  by  fire,  upon  the  claim  that  was  scattered  by  one  of  defendant's 

the  fire  was  scattered  by  a  locomotive  engines,   causing    the    destruction  of 

engine  of  defendant  passing  over  one  plaintiff's     property,     evidence     con- 

of  its  tracks  adjacent  to  the  property,  sidered  in  this  case,  and  held  insuffi- 

through  its  negligence  In  failing  to  use  cient  to  require  the  submission  of  that 

proper  appliances  on  such  engine,  as  issue  to  a  jury,  and  that  the  trial  court 

well  as  in  the  negligent  operation  of  properly  directed  a  verdict  is  defend- 

the  same  by  its  servants,  judgment  on  ant's  favor." 
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Chanute.  Many  specific  allegations  of  negligence  were  made  in  the 
petition,  but  the  only  ones  necessary  to  be  here  stated  are  the  fol- 
lowing: '  i.  That  the  defendant  negligently  used  and  employed  in 
the  operation  of  its  said  engine  and  train  of  cars  unskilful  and  neg- 
ligent employees;  2,  that  the  engineer  and  fireman  in  charge  of 
said  engine  were  guilty  of  negligence  in  so  firing  and  operating  said 
engine  as  to  cause  the  fire  and  sparks  to  escape  through  said  net- 
ting and  ash  pan,  and  other  appliances  to  prevent  the  escape  of  fire; 
3,  used  an  engine  having  defective  fire  appliances.'  The  injury 
complained  of  occurred  during  a  drought.  There  was  a  strong  wind 
blowing  from  the  south,  and  at  the  point  where  the  fire  was  discov- 
ered there  is  an  up  grade  in  the  track.  It  is  admitted  that  within  a 
short  time  before  the  fire  three  freight  trains  passed  through 
Arthurs'  premises,  and  the  trains  were  comparatively  heavy,  though 
not  inordinately  so.  Soon  after  the  last  engine  went  by,  Arthurs' 
employees  noticed  a  fire  upon  the  right  of  way,  and,  going  there 
quickly,  attempted  to  extinguish  it.  Upon  their  arrival  on  the 
scene,  or  soon  afterwards,  they  found  two  separate  fires,  and  the 
sectionmen  of  the  railway  company  were  engaged  in  trying  to  put 
out  one  of  them.  Although  these  fires  did  not  come  together,  both 
escaped  from  the  right  of  way,  and  went  upon  Arthurs'  premises. 
Upon  the  trial  of  the  case  the  jury  allowed  him  for  damages  to 
about  400  rods  of  hedge  fence,  $370;  about  eighty  acres  of  timothy 
meadow,  $300;  and  sundry  other  items,  $30;  making  a  total  of 
$700.  It  is  not  claimed  that  the  damages  were  excessive  in  any 
particular,  or  that  the  several  items  thereof  were  not  fully  sustained 
by  the  evidence.  The  specifications  of  error  alleged  by  the  railway 
company,  so  far  as  they  will  be  referred  to  in  the  opinion,  are  that 
the  trial  court  erred,  1,  in  admitting  certain  illegal  and  incompetent 
testimony;  2,  in  giving  to  the  jury  certain  improper  instructions; 
and,  3,  in  overruling  the  motion  of  the  railway  company  for  judg- 
ment in  its  favor  on  the  findings  of  fact,  notwithstanding  the  gen- 
eral verdict  to  the  contrary.  Upon  a  verdict  and  the  rendition  of 
judgment  against  it,  and  a  denial  of  its  motion  for  a  new  trial,  the 
railway  company  brings  the  case  here  for  review." 

A.  A.  Hurd,  O.  J.  Wood  and  W.  Littlefield,  for  plaintiff  in 
error. 

J.  B.  F.  Cates  and  W.  J.  Walker,  for  defendant  in  error. 

Ellis,  J.  —  It  is  insisted  that  the  trial  court  erred  in  permitting 
the  counsel  for  plaintiff  below  to  elicit  from  Mr.  Heller,  an  engineer, 
upon  cross-examination,  the  following  testimony:  "  Q.  You  may 
state  whether  or  not  these  engines  are  not  fired  up  with  wood  when 
they  begin  to  make  fires  in  the  engines.     A.  They  put  some  kind  of 
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wood  in  —  enough  to  get  the  fire  started  —  and  then  they  put  in 
coal.  Q.  Well,  now,  when  wood  is  mixed  in  with  the  coal,  the  fire 
is  more  liable  to  escape —  It  is  more  liable  to  emit  sparks  when 
fired  with  coal  and  wood  than  when  fired  with  coal?  A.  Yes,  sir; 
if —  But  we  did  not  get  right  out  of  the  yard.  It  was  quite  a  while 
after  she  was  fired  up.  Q.  Well,  your  engines  were  handled  in  that 
way,  and  made  ready  for  them  to  start?  A.  Yes,  sir."  By  this 
witness  and  others  the  railway  company  had  shown  that  its  engines 
were  fired  with  Frontenac  coal,  and  on  his  direct  examination  this 
witness  had  testified  at  the  instance  of  the  company's  counsel  as 
follows:  "  Q.  Now,  you  may  state  to  the  jury,  when  you  are  using 
coal  —  Frontenac  coal  —  and  these  particles  are  thrown  from  the 
smokestack,  if  they  ignite  immediately,  or  how.  A.  If  they  don't 
start  a  fire  as  soon  as  they  hit,  they  don't  start  at  all,  because  they 
are  red  hot  when  they  first  strike;  and,  of  course,  if  they  do  not 
start  when  they  come  down  red  hot,  they  do  not  start  at  all."  This 
testimony  was  evidently  offered  by  the  railway  company  for  the  pur- 
pose of  showing  due  care  in  the  selection  of  its  fuel,  and  also  to 
prove  that  one  or  both  of  the  fires  could  not  have  been  started  by 
the  engines  drawing  the  first  two  trains  without  being  discovered 
earlier.  Whether  those  were  the  objects  sought  to  be  attained  by 
the  testimony  or  not,  the  cross-examination  was  pertinent  to  the 
statement  made  in  the  direct  examination,  and  to  permit  the  wit- 
ness to  be  thus  cross-examined  was  not  error. 

It  is  also  urged  that  the  court  below  erred  in  permitting  witnesses 
to  testify  as  to  the  value  of  the  hedge  and  meadow,  and  it  is  claimed 
that  the  measure  of  damages  in  such  case  is  the  difference  in  the 
value  of  the  land  before  and  after  the  fire,  wherefore  the  testimony 
of  witnesses  should  have  been  confined  to  that  subject.  It  would 
suffice  to  say  that  the  testimony  complained  of  was  admitted  by  the 
trial  court  without  objection,  and  that  the  point  above  suggested 
does  not  appear  by  the  record  to  have  been  raised  at  all  in  the  court 
below.  However,  the  course  pursued  by  such  court  in  the  admis- 
sion of  evidence  and  in  giving  instructions  to  the  jury  was  not  viola- 
tive of  the  rule  laid  down  by  this  court  in  the  case  of  Mo.,  Kan.  & 
Tex.  R'y  Co.  v.  Lycan,  57  Kan.  635,  1  Am.  Neg.  Rep.  48,  47  Pac. 
Rep.  526,  as  follows:  "  In  such  an  action,  evidence  as  to  the  value 
of  the  trees  while  growing  on  the  land,  and  as  a  part  of  it,  is  com- 
petent for  the  purpose  of  showing  the  amount  of  the  plaintiff's  dam- 
ages Where  a  particular  thing  attached  to  the  soil,  and  therefore 
a  part  of  the  realty,  but  which  has  a  distinct  value  as  such,  suscept- 
ible of  definite  measurements,  is  injured  or  destroyed,  the  evidence 
in  an  action  to  recover  damages  therefor  may  properly  be  directed 
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to  the  value  of  such  specific  thing  as  a  part  of  the  land,  and  in 
actions  of  this  kind  is  ordinarily  the  best  and  most  satisfactory  evi- 
dence. It  is  only  where  the  damages  to  one  part  of  the  land  affect 
other  parts,  and  are  incapable  of  more  definite  and  direct  proof, 
that  the  evidence  is  necessarily  confined  to  proof  of  the  value  of  the 
whole  tract  before  and  after  the  injury,  though  the  actual  damages 
can  never  in  any  case  exceed  the  difference  between  such  values." 
And  in  the  case  of  Atch.,  Top.  &  Santa  Fe  R.  R.  Co.  v.  Owens,  6 
Kan.  App.  515,  50  Pac.  Rep.  962  (3  Am.  Neg.  Rep.  705/*),  the  above 
rule  enunciated  by  this  court  was  directly  applied  "  to  proof  of 
value  of  hedge  fence  and  clover  field  destroyed  by  fire  resulting 
from  negligence  of  a  railroad  company."  The  instructions  com- 
plained of  relate  to  the  making  out  of  a  prima  facie  case  by  the  land- 
owner against  the  railway  company,  and  are  clearly  authorized  by  the 
decision  of  this  court  in  the  case  of  Railroad  Co.  v.  Gibson,  42  Kan. 
34,  21  Pac.  Rep.  788. 

The  jury  returned  answers  to  eighteen  special  questions  of  fact, 
sixteen  of  which  related  to  the  condition  and  management  of  two 
of  the  engines,  and  the  competency  of  and  degree  of  care  exercised 
by  the  engineers  and  firemen  operating  the  same,  and  therein  the 
jury  found  that  the  said  engines  were  supplied  with  approved  appli- 
ances, and  had  been  inspected  only  a  short  time  before  the  fire;  that 
no  repairs  were  made  upon  either  of  them  at  the  time  of  the  next 
inspection,  and  that  the  engineers  and  firemen  were  competent;  and 
that  they  carefully  and  skilfully  managed  and  operated  said  engines 
at  the  time  of  passing  the  place  where  the  fires  occurred.  Upon 
these  findings  of  the  jury  the  plaintiff  in  error  based  its  motion  for 
judgment  notwithstanding  the  general  verdict  in  the  court  below, 
and  of  the  refusal  of  the  trial  court  to  sustain  such  motion  they  here 
complain.  The  questions  and  answers  of  the  jury  above  referred 
to  relate  solely  to  the  engines  drawing  the  first  two  trains  on  the 
day  that  the  fires  occurred,  and  although  the  engineer  of  the  last 
engine,  Mr.  Heller,  testified  that  he  saw  a  fire  on  the  right  of  way 
about  a  half  mile  from  Chanute,  no  attempt  was  made  to  identify 
that  fire  as  one  of  those  which  did  the  injury  to  the  premises  of 
plaintiff  below;  and,  indeed,  much  of  the  evidence  supported  the 
contention  of  Arthurs'  counsel  that  the  fires  causing  such  injury 
were  set  out  by  the  engine  drawing  the  third  train,  and  the  jury 
undoubtedly  adopted  that  theory.  In  this  court  the  learned  coun- 
sel for  plaintiff  in  error  argue  the  case  as  though  such  findings 
related  to  all  three  of  the  engines  and  their  crews.  They  say  that 
the  jury  found  "  the  three  engines  passing  at  and  before  the  fire 
~were  perfect  engines  and  in  good  condition."     Again  they  say: 
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*'  These  findings  show  that  not  only  one  engine,  bat  all  three  of  the 
engines  which  passed  the  place  at  the  time  of  the  fire,  were  provided 
with  the  most  approved  appliances  to  prevent  the  escape  of  fire;  that 
the  ash  pan,  stack,  and  netting  at  that  time  were  in  good  condition; 
that  no  repairs  of  any  kind  had  been  made  upon  the  netting,  dam- 
pers, or  ash  pan,  nor  was  there  any  necessity  therefor;  that  each  of 
the  engineers  and  firemen  operating  the  engines  were  competent 
and  skilful  employees,  and  were  carefully  and  skilfully  managing 
the  engines  at  the  time  they  passed  the  plaintiff's  premises.  These 
findings  fully  and  completely  exonerate  the  company  from  any  neg- 
ligence in  the  premises."  Based  upon  these  propositions,  counsel 
for  the  company  make  an  able  and  exhaustive  argument,  proving 
quite  clearly  that  the  court  erred  in  overruling  their  motion  for 
judgment.  Indeed,  the  only  criticism  that  can  well  be  made  of  the 
argument  is  that  its  premises  are  not  true.  In  explanation  of  this- 
conduct  on  the  part  of  counsel,  it  ought  to  be  said  that  those  who 
present  the  case  here  were  not  present  at  the  trial  in  the  court  below, 
and  therefore  doubtless  have  been  misled  by  the  fact  that  the  record 
in  one  place  gives  a  wrong  number  of  one  of  the  engines,  namely, 
that  of  No.  76,  when  78  is  intended.  Such  error  clearly  appears 
where  the  findings  themselves  are  carefully  perused,  and  an  examin- 
ation of  the  evidence  itself  proves  beyond  doubt  that  the  findings 
relate,  as  the  evidence  did,  to  engines  numbered  78  and  118,  while 
the  only  important  evidence  in  relation  to  No.  83,  which  drew  the 
last  train,  was  that  of  the  engineer,  Heller,  who  testified  that  it 
had  been  out  of  repair  the  day  before  the  fire,  that  it  had  been 
throwing  fire;  that  its  draught  was  too  strong,  that  he  reported  its 
condition,  and  that  when  he  received  it,  on  the  morning  of  Novem- 
ber 17th,  he  inferred  that  the  requisite  repairs  had  been  made 
because  its  draught  had  been  reduced,  but  he  made  no  examination 
to  learn  the  extent  of  such  repairs.  The  evidence  did  not  show  any- 
thing as  to  the  qualifications  of  the  fireman  on  that  engine,  nor  how 
the  engine  was  operated  past  the  farm  of  plaintiff  in  error;  and  a 
significant  fact,  which  doubtless  impressed  the  jury,  was  that,  while 
the  inspector  who  examined  the  other  two  engines  was  placed  upon 
the  witness  stand  to  show  their  condition  before  and  after  the  fire,  the 
inspector  who  examined  engine  No.  83,  and  should  have  caused 
it  to  be  repaired  the  day  before  the  fire,  although  shown  to  be  still 
in  the  employ  of  the  company,  was  not  produced  as  a  witness  at  all. 
It  is  perfectly  evident  that  the  counsel  for  the.  railway  company  who 
present  the  case  here  have,  while  acting  in  entire  good  faith,  failed 
to  examine  the  case  critically,  and  discover  this  variance  between 
the  facts  shown  in  the  record  and  the  statements  and  arguments 
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contained  in  their  brief.  The  other  two  findings  of  the  jury  sustain 
the  verdict,  and,  as  no  questions  were  propounded  to  them  touching 
the  state  or  manner  of  control  of  the  engine  hauling  the  last  train, 
the  sixteen  findings  in  regard  to  the  other  engines  and  crews  were 
unimportant. 

The  other  matters  referred  to  in  the  brief  of  plaintiff  in  error  da 
not  appear  to  us  to  be  of  sufficient  moment  to  require  a  reversal  of 
the  judgment,  which,  for  the  foregoing  reasons,  is  affirmed.  All 
the  justices  concurring. 


DALY  V.  KIEL. 

Supreme  Court,  Louisiana,  June,  ipoi. 


CAVE-IN  OF  GRAVEL  PIT  —  LABORER  INJURED  —  ASSUMPTION  OF 

RISK  —  FAILURE  OF  MASTER  TO  WARN  SERVANT  OF  DANGER. 

—  i.  One  cannot  be  understood  as  contracting  to  take  upon  himself  risks 

which  are  not  apparent,  and  of  which  he  has  not  been  informed  or  warned 

against  at  the  time  of  his  employment. 
3.  The  warning  required  to  be  given  is  an  unequivocal  one.     It  should  not  be 

left  to  inference.    The  situation  should  be  explained,  the  danger  pointed 

out,  and  the  employee  cautioned  to  be  on  his  guard. 
3.  When  this  is  not  done,  and  the  danger  develops,  comes  real  and  actual,  and 

the  servant  is  injured,  the  master  is  answerable  in  damages  (i). 
(Syllabus  by  the  Court). 

Appeal  from  Judicial  District  Court,  Parish  of  Rapides. 

Action  by  Frank  Daly  against  Christ  Kiel.  From  judgment  for 
plaintiff,  defendant  appeals.    Judgment  affirmed. 

Andrews  &  Hakknyos,  for  appellant. 

Ryan  &  Blackman,  for  appellee. 

Blanchard,  J.  —  Defendant,  under  contract  with  a  railroad  com* 
pany,  worked  a  gravel  pit.  He  was  getting  out  gravel  for  the  com- 
pany. The  means  employed  to  get  it  out  was  a  steam  shovel,  which 
was  operated  by  an  engine.  This  engine  was  placed  upon  a  kind  of 
car  which  was  run  on  wheels  on  a  track  laid  after  the  fashion  of  rail- 
way tracks,  and  which  had  its  connection  with  the  main  railway 
line.  The  gravel  was  dug  or  scooped  out  of  the  hillside  by  the 
steam  shovel,  which  was  attached  to  what  is  called  a  "crane." 
This  crane  was  a  movable  lift,  which  transferred  the  steam  shovel, 

i.  For     Cavb-in     Accidents     and    current    numbers   of    that   series   of 
Gravel  Pit  Cases,  from  1897  to  date.     Reports. 
see  vols.  1-10  Am.  Neg.  Rep.,  and  the 
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with  its  load  of  gravel,  to  open  cars  stationed  on  the  improvised 
track,  where  it  was  damped,  thus  loading  the  cars,  and  then  the 
crane  conveyed  the  steam  shovel  back  to  the  gravel  bank,  where 
the  scooping  process  was  gone  through  with  again,  and  soon.  The 
track  on  which  the  engine  and  cars  moved  had  to  be  extended  grad- 
ually as  the  steam  shovel  worked  its  way  into  the  bank  of  gravel. 
For  this  purpose  the  ground  about  the  machine  and  in  front  of  the 
engine  had  to  be  leveled,  and  this  work  of  leveling  and  of  track 
laying  devolved  on  three  laborers,  who  were  employed  for  the  pur- 
pose. The  plaintiff  was  one  of  these  laborers.  He  had  never  before 
worked  in  the  gravel  pit,  and  was  a  stranger  in  the  neighborhood. 
The  evening  before  the  day  of  the  accident  he  reached,  for  the  first 
time,  the  locality  in  question.  He  went  •  there  in  quest  of  work. 
He  applied  to  the  superintendent  in  charge,  representing  the  defend- 
ant, who  engaged  him  as  a  laborer,  telling  him  to  report  at  the  pit 
for  duty  the  next  morning.  He  did  so,  was  assigned  to  work,  and 
within  an  hour  after  beginning  work  met  with  the  injury  for  which 
damages  are  herein  claimed.  The  amount  sued  for  was  $10,000. 
The  case  was  tried  by  jury,  who  returned  a  verdict  in  favor  of  plain- 
tiff for  $1,500,  and  defendant  appeals.  Plaintiff,  answering  the 
appeal,  prays  an  increase  in  the  amount  awarded  him. 

The  allegation  of  the  petition  is  that  plaintiff  was  placed  in  a 
perilous  and  dangerous  position;  that  defendant,  or  his  foreman  in 
charge,  knew  it  to  be  such;  that  plaintiff  was  ignorant  of  the  dan- 
ger; and  that  no  warning  was  given  him  of  the  same.  It  is  explained 
that  the  danger  of  the  situation  grew  out  of  the  fact  that  the  gravel 
was  being  quarried  by  means  of  steam  power  from  a  perpendicular 
bank  some  twenty  feet  high,  and  that  this  bank  was  liable  to  cave, 
bringing  down  great  masses  of  gravel  and  earth.  The  averment  is 
that  plaintiff  was  assigned  to  service  under  or  in  close  proximity  to 
this  bank,  that  it  caved  without  warning,  that  he  was  caught  under 
it,  and  received  severe  injuries.  He  represents  he  suffered  greatly, 
is  a  cripple  for  life,  and  incapacitated  from  earning  his  livelihood  by 
labor,  and  is  otherwise  without  means  of  support.  The  defense  is 
that  plaintiff  was  aware  of  whatever  danger  there  was  incident  to 
the  service  in  which  he  accepted  employment,  was  duly  and  suffi- 
ciently warned  of  the  same,  and  that  he  was  injured  as  the  result 
of  his  own  negligence  and  want  of  care. 

Ruling:  Whether  or  not  plaintiff  was  given  sufficient  warning  of 
the  dangers  of  the  situation  in  which  he  was  placed  is  the  controlling 
question  in  the  case.  That  the  danger  was  not  readily  apparent; 
that  plaintiff  did  not  himself  know  of  it,  and  thus  needed  to  be 
warned  —  are,  we  think,  sufficiently  shown.     His  statement  as  a 
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witness  is  that  when  Mr.  Self,  the  foreman  of  defendant,  engaged 
him  the  evening  before  the  day  of  his  injury,  he  directed  him  to  a 
boarding  house,  where  he  would  find  lodging,  etc.  And  then,  in 
answer  to  a  question  of  his  counsel  as  to  the  warning,  if  any,  given 
him,  he  says:  "  No,  sir;  he  never  gave  me  any  warning.  When  I 
left  the  boarding  house  he  said  go  down  with  Mr.  Black,  and  one 
side  is  the  bank  where  it  caves,  and  the  other  side  is  the  car  side, 
and  there  ain't  much  danger."  About  seven  in  the  morning,  at  the 
time  the  work  commenced,  it  seems  Self  himself  went  to  the  pit. 
He  was  engineer  in  charge  of  the  work,  and  with  reference  to  his 
presence  there  plaintiff  testifies:  "  Mr.  Self  came  down,  and  told  me 
to  go  over  on  the  other  side  (meaning  of  the  car  on  which  the 
engine  was),  and  dig  that  block  out;  that  there  was  a  rope  attached, 
and  I  could  pull  the  block.  He  told  me  to  keep  both  eyes  on  him 
and  one  on  the  bank.  '  Watch  him,'  he  says,  '  and  you  will  know 
all  about  it.'  That  was  all  the  warning  I  got."  The  "  block  " 
referred  to  was,  as  we  understand  it,  a  short,  thick  piece  of  timber, 
through  which  a  jackscrew  penetrated.  There  was  one,  perhaps 
two,  on  either  side  of  the  engine  car,  and  their  purpose  was  to  hold 
the  machine  steady.  The  Mr.  Black  referred  to  was  an  employee 
at  the  pit.  He  had  charge  of  the  "  crane."  His  testimony  is  that 
where  plaintiff  was  assigned  to  work  was  a  dangerous  place,  because 
of  the  fact  that  the  perpendicular  bank  of  gravel  was  liable  to  cave 
at  any  time,  and  did  do  so  several  times  daily.  To  the  eye,  how- 
ever, he  states  it  did  not  particularly  present  the  idea  of  danger; 
that  it  looked  safe.  He  corroborates  plaintiff's  statement  as  to  what 
Self  said  to  the  latter;  that  is,  that  Self  told  him  to  go  over  to  that 
side  of  the  engine  car  next  to  the  bank  and  work,  and  to  keep  one 
eye  on  the  bank  and  two  on  him;  that  he  "could  tell  more  by 
watching  me  (him)  than  by  watching  the  dipper  on  the  steam 
shovel."  Asked  in  what  manner  was  that  said  to  Daly  (the  plain- 
tiff), he  replied:  "  Well,  I  don't  know.  I  would  take  it  in  rather  a 
light  way,  as  though  there  was  not  much  meaning  to  it."  And  he 
further  states  he  did  not  consider  it  "as  any  warning  particularly." 
Mr.  Self,  defendant's  engineer,  who  employed  the  plaintiff,  testifies 
that  the  morning  the  latter  started  to  work  he  was  assigned  to  no 
particular  place  further  than  to  level  off  the  ground  in  front  of  the 
shovel.  Asked  if,  before  plaintiff  started  to  work,  he  (Self)  had 
given  him  any  warning  as  to  the  danger,  he  replied:  "  He  and  two 
other  men  were  standing  in  front  of  the  shovel,  and  I  looked  at  him, 
and  said,  '  Your  main  work  is  to  keep  two  eyes  on  the  bank,  and  the 
other  on  me.'  "  Considering  that  the  plaintiff  was  a  new  hand, 
just  employed;  that  he  knew  little  of  the  character  of  the  work, 
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and  nothing  of  the  dangers  attendant  on  the  same ;  that  he  was  a 
stranger  to  the  locality,  and  had  never  seen  the  gravel  pit  until  the 
evening  before;  that  he  had  not  been  around  it  or  on  the  hill  from 
which  the  gravel  was  being  dug;  that  be  had  not  seen  a  caving  of 
the  bank,  and  had  not  been  apprised  of  the  danger  to  be  appre- 
hended from  that  source  —  we  are  of  the  opinion  that  what  was  said 
to  him  by  the  engineer  and  foreman  the  morning  he  started  to  work 
was  not  sufficient  to  warn  him  of  the  danger.  The  caving  of  the 
bank  was  apprehended  and  expected  by  defendant.  The  danger 
from  that  cause  was  foreseen  by  him.  It  was  not  by  the  plaintiff. 
Had  the  latter  been  sufficiently  warned,  had  the  situation  been 
intelligently  explained  to  him,  and  yet  he  had  been  caught  and 
injured  by  the  falling  bank,  he  could  not  recover.  But,  since  he 
had  no  warning  sufficient  to  put  him  on  his  guard,  he  is  entitled  to 
recover.  McCarthy  v.  Iron  Works  Co.,  48  La.  Ann.  980,  20  So. 
Rep.  171;  James  v.  Lumber  Co.,  50  La.  Ann.  717,  23  So.  Rep.  469. 

The  principle  that  the  servant  assumes  the  ordinary  risks  and  dan- 
gers of  his  employment,  and  cannot  hold  the  master  responsible  for 
an  injury  sustained  in  consequence  of  one  of  the  risks  incident  to 
the  service  in  which  he  engages,  is  recognized;  but  this  case  is 
regarded  as  not  being  within  the  rule.  One  cannot  be  understood 
as  contracting  to  take  upon  himself  risks  of  which  he  has  not  been 
informed  or  warned  against.  Stucke  v.  Railroad  Co.,  50  La.  Ann. 
189,  23  So.  Rep.  342.  Telling  the  plaintiff  simply  to  keep  two  eyes 
on  him  (the  engineer)  and  one  on  the  bank,  or  one  on  him  and  two 
on  the  bank,  is  not  deemed  a  sufficient  explanation  to  a  new  hand 
of  the  danger  to  be  apprehended  from  the  bank.  The  words  did 
not  clearly  convey  the  meaning  which  might  have  been  intended. 
At  most,  they  left  it  to  inference  to  be  drawn  by  plaintiff  that  he 
meant  the  bank  was  expected  to  cave,  to  look  out  for  its  fall,  and 
avoid  it.  It  should  not  have  been  left  to  inference.  The  situation 
should  have  been  explained,  the  danger  pointed  out,  and  unequiv- 
ocally warned  against.  Myhanv.  Power  Co.,  41  La.  Ann.  964,  6  So. 
Rep.  799. 

Plaintiff  should  have  been  given  to  understand  clearly  by  plain 
words  that  the  bank  was  dangerous,  and  he  must  first  of  all  be  on 
his  guard  against  it.  To  a  workman  who  had  had  experience  the 
words  of  the  engineer  might  have  sufficed;  to  one  who  had  only 
entered  the  service  that  moment,  and  who  was  injured  within  an 
hour  of  accepting  the  employment,  they  are  held  insufficient.  In 
not  thus  definitely  warning  the  plaintiff,  the  master  subjected  his 
servant  to  greater  risks  than  fairly  pertained  to  the  employment, 
and  this  constitutes  negligence  which  entitles  the  servant  to  recover. 
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41  Ld.  Ann.  966,  6  So.  Rep.  799;  Lynn  v.  Lumber  Co.,  (La.) 
29  So.  Rep.  874.  The  facts  of  this  case  distinguish  it  from  the 
Gravel  Pit  Cases  cited  by  defendant,  and  found  in  Griffin  v.  Rail- 
way Co.,  124  Ind.  326,  24  N.  £.  Rep.  888,  and  Naylor  v.  Railway 
Co.,  53  Wis.  661,  n  N.  W.  Rep.  24. 

The  contention  of  defendant  that  plaintiff  was  not  at  his  proper 
place  when  the  bank  caved,  or  that  he  should  not  have  been  where 
he  was  at  the  time,  is  not  borne  out  by  the  testimony.  Nor  is  there 
force  in  his  other  contention  that  plaintiff  could  have  escaped  injury 
by  running,  even  when  the  bank  began  to  cave,  by  the  exercise  of 
reasonable  care  and  agility. 

With  regard  to  the  estimate  of  the  jury  in  the  amount  allowed  as 
damages,  while  it  is  thought  to  be  a  low  figure,  we  are  not  inclined 
to  increase  it,  in  view  of  the  fact  that  the  jury  saw  the  plaintiff, 
had  him  before  them,  and,  doubtless,  gauged  his  injuries  from  the 
way  he  appeared  and  handled  himself.  The  doctor  who  testified 
said  he  considered  him  "  temporarily  "  injured,  though  there  would 
"  always  be  a  limping  or  laming."  The  evidence  on  the  ability  of 
the  defendant  to  respond  in  damages  is  meager,  but  the  impression 
made  by  it  is  that  he  is  a  man  of  limited  means,  and  it  is  likely  the 
jury  took  this  into  consideration,  as  they  could  do,  in  arriving  at  the 
amount  of  their  verdict. 

Judgment  affirmed. 


DEMPSEY  v.  SAWYER. 

Supreme  Judicial  Court,  Maine,  May,  ipoi. 


MASTER  AND  SERVANT  —  EMPLOYEE  INJURED  BY  DEFECTIVE 
MACHINERY  — ASSUMPTION  OF  RISK  — QUESTION  FOR  JURY  — 
PROMISE  TO  REMEDY  DEFECT.  —  i.  The  risk  of  injury  to  a  servant 
from  defective  machinery  is  primarily  upon  the  master  and  remains  upon 
him  unless  the  servant  voluntarily  assumes  it. 

a.  The  servant  may  voluntarily  assume  such  risk,  and  relieve  the  master  from 
it,  but  such  assumption  is  his  voluntary  act,  not  his  legal  duty. 

3.  Whethei  the  servant  has  voluntarily  assumed  such  risk  is  a  question  of  fact 

to  be  determined  by  the  jury. 

4.  When,  however,  the  servant  knows  and  appreciates  the  danger  of  injury  from 

defective  machinery,  and  yet  enters  or  continues  in  the  dangerous  service 
without  protest,  the  necessary  inference  is  that  he  has  voluntarily  assumed 
the  risk  (i). 

5.  Although  the  servant  may  have  once  taken  such  risk  upon  himself,  he  may 

1.  See  note  on  Assumption  of  Risk,    note  on  the  same  question,   10  Am. 
7  Am.  Nbg.  Rbp.  97-111;  and  a  further    Neg.  Rep.  212-220,  ante. 


i 
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throw  it  back  upon  the  master,  by  a  notification  that  he  will  no  longer  carry 
it.  Whether  the  risk,  once  assumed,  has  been  thus  thrown  off,  is  a  ques- 
tion of  fact  for  the  jury. 

6.  When  a  servant  has  thrown  off  the  risk  once  assumed,  he  may  voluntarily 

reassume  it,  and  whether  he  has  re  assumed  it  is  also  a  question  of  fact  for 
the  jury. 

7.  When  a  servant  has  notified  the  master  that  he  will  no  longer  carry  a  risk 

once  assumed,  and  is  requested  by  the  master  to  continue  in  the  service 
with  the  assurance  that  the  defects  shall  be  speedily  remedied,  and  the 
servant  thereupon  does  continue  in  the  service,  it  is  a  question  of  fact  for 
the  jury  whether  the  servant  has  thereby  reassumed  the  risk,  pending  the 
removal  of  the  defects,  or  whether  it  remains  upon  the  master.  There  is 
no  necessary  inference  either  way. 

8.  In  this  case  the  jury  has  found  for  the  plaintiff  upon  all  these  questions  of 

fact,  and  the  court  is  not  convinced  that  the  jury  was  unmistakably  wrong 
in  so  doing  (1). 
(Official). 

Action  by  Michael  Dempsey  against  John  G.  Sawyer  for  personal 
injuries.  Verdict  for  plaintiff  for  $950.  Motion  for  new  trial. 
Overruled, 

Argued  before  Wiswell,  Ch.  J.t  and  Emery,  Whitehousk 
Savage,  Fogler  and  Powers,  JJ. 

W.  H.  Powell  and  L.  C.  Stearns,  for  plaintiff. 

C.  A.  Bailey,  for  defendant. 

Emery,  J.  —  After  studying  the  evidence,  with  the  valuable  aid 
of  the  full  analysis  made  by  the  counsel,  our  conclusion  is  that  we 
cannot  hold  the  jury  to  have  been  unmistakably  wrong  in  believing, 
and  basing  their  verdict  upon,  the  plaintiff's  version  of  the  events, 
and  in  drawing  inferences  therefrom  favorable  to  the  plaintiff.  The 
counsel  for  the  defendant  has  argued  strenuously  upon  the  facts  and 
inferences,  but  the  verdict  of  the  jury  outweighs  even  his  weighty 
argument.  The  version  thus  sustained  is  substantially  as  follows: 
The  plaintiff  was  thirty  years  old,  and  was  accustomed  to  the  work 
of  running  mill  saws  of  various  kinds,  including  lath  saws.  He  was 
in  the  employ  of  the  defendant  as  a  workman  in  his  mill,  and  was 
running  there  a  circular  saw  machine  like  a  lath  machine,  and  with 
it  sawing  birch  bolts  into  spool-wood  bars.  There  were  several 
saws  pertaining  to  this  machine,  and  as  the  one  in  use  became  worn 
it  would  be  taken  out  to  be  filed  or  recut,  and  another  and  freshly-filed 
or  recut  saw  would  be  substituted.  This  filing  or  recutting  of  the 
saws  was  done  by  the  defendant,  and  the  plaintiff  had  nothing  to  do 
with  it. 

1.  For  Machinery  Accidents,  from    Rep.,  and  the  current  numbers  of  that 
1897  to  date,  see  vols.  1-10  Am.  Neg.    series  of  Reports. 
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Some  of  these  saws  were  so  filed  or  cut  that  the  teeth  were  too 
long  and  slim  to  endure  the  contact  with  the  hard  wood  without 
danger  of  breaking  and  flying  out,  or  of  bending  in  the  wood  and 
throwing  out  splinters.  This  was  found  by  the  jury  to  be  a  defect 
in  the  saws,  fraught  with  danger  of  personal  injury  to  the  workman 
running  them  carefully,  and  a  defect  known  to  the  defendant.  The 
plaintiff,  however,  before  he  was  injured,  also  knew  of  the  defect, 
and  fully  appreciated  its  nature  and  the  danger  of  personal  injury 
from  it. 

After  he  had  been  working  at  this  machine  for  seventeen  days, 
and  while  running  it  in  the  course  of  his  employment  with  due  care 
upon  his  own  part,  a  saw  tooth  was  broken  off  and  thrown  out  into 
his  face  to  his  injury,  or  a  splinter  was  thrown  out  by  a  bent  tooth 
with  the  same  result.  This  event  was  the  direct  result  of  the  above- 
described  defective  method  of  filing  or  cutting  the  saws  for  that 
kind  of  work.  The  plaintiff  knew  that  this  particular  saw  was 
defective  as  stated,  and  knew  that  the  injury  suffered  was  to  be 
apprehended  from  that  defect,  however  carefully  he  might  work. 

If  the  above  were  all  the  material  facts,  there  would  be  only  one 
defense  to  this  action,  as  all  the  other  necessary  elements  of  a  right 
of  action  are  established  by  the  verdict,  viz. :  the  defendant's  neg- 
ligence or  breach  of  duty,  the  resulting  injury  to  the  plaintiff,  and 
the  absence  of  any  contributory  negligence  upon  his  part.  That 
one  defense  is  this,  viz.,  that  the  plaintiff  had  assumed  the  risk  of 
the  injury  as  his  own  risk.  The  danger  of  such  an  injury  was  a 
danger  directly  attendant  upon  even  the  careful  use  of  a  saw  with 
such  teeth  in  such  work.  The  plaintiff  knew  of  the  defect,  and 
appreciated  the  attendant  danger. 

Other  facts,  however,  do  appear  in  the  plaintiff's  version,  which 
the  jury  have  found  to  be  true,  viz. :  After  seeing  the  defect  in  the 
saws  and  the  consequent  danger,  but  before  the  injury,  the  plaintiff 
told  the  defendant  that  the  teeth  of  the  saw  he  was  then  using  were 
too  slim  to  stand  the  hard  wood.  The  defendant  shut  down  the 
machine  and  substituted  another  saw.  This  and  the  other  saws 
after  awhile  showed  the  same  defect.  Finally,  on  the  morning  of 
the  injury,  the  plaintiff  noticed  that  three  teeth  were  gone  from  the 
saw  then  in  the  machine.  He  started  the  saw,  and  went  to  work 
with  it,  and  in  a  few  minutes  a  tooth  bent  over  and  tore  through  the 
wood.  He  then  went  to  the  defendant,  and  had  with  him  the  fol- 
lowing conversation:  "  I  told  Mr.  Sawyer  I  was  not  going  to  work 
any  longer  with  teeth  bent  in  the  saw,  unless  he  would  go  up  and  fix 
it.  He  wanted  to  know  what  the  matter  was.  I  told  him  there  was 
a  tooth  bent  over  in  the  saw.     I  told  him  I  would  not  work  unless 
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he  would  go  up  and  fix  it.  He  said  he  would  go  up  and  fix  it  some 
time  in  the  forenoon,  and  for  me  to  go  back  and  go  to  work,  and 
work  it  as  easy  as  I  could."  The  plaintiff  thereupon  went  back  to 
his  work,  and,  while  running  the  saw  as  easily  and  carefully  as  he 
could,  was  injured  from  a  tooth  breaking  or  bending  as  above 
described. 

Did  these  additional  facts  authorize  the  jury  to  find  that  at  the 
time  of  the  injury  the  plaintiff  had  thrown  off  the  risk  he  had  at  first 
assumed? 

There  is  an  essential  difference  between  the  defense  of  contribu- 
tory negligence  and  the  defense  of  assumption  of  risk  —  a  difference 
often  obscured,  but  which  should  be  kept  clear  in  the  mind,  for  a 
correct  understanding  of  the  relative  rights  and  duties  of  master 
and  servant,  as  to  the  dangers  arising  from  the  use  of  defective 
machinery  or  appliances.  Contributory  negligence  is  a  breach  of  the 
legal  duty  of  due  care  imposed  by  law  upon  the  servant,  however 
unwilling  or  protesting  he  may  be.  Assumption  of  risk  is  not  a 
duty,  but  is  purely  voluntary  upon  the  part  of  the  servant.  The  risk 
from  the  master's  breach  of  duty  never  rests  upon  the  protesting  or 
even  unwilling  servant.  Volens^  not  sa'ens,  is  the  test.  Mundle  v. 
Manufacturing  Co.,  S6  Me.  400,  30  Atl.  Rep.  16;  Conley  v.  Express 
Co.,  87  Me.  352,  32  Atl.  Rep.  965;  Jones  v.  Investment  Co.,  92  Me. 
565,  569,  43  Atl.  Rep.  512,  69  Am.  St.  Rep.  535.  The  risk  of  injury 
to  a  servant  from  known  defects  in  machinery  or  appliances  is  pri- 
marily upon  the  master,  imposed  upon  him  by  law  even  against  his 
protest,  as  the  legal  consequence  of  his  breach  of  his  legal  duty  to 
at  once  remedy  such  known  defects.  The  risk  attends  the  duty. 
The  servant,  however,  may,  if  he  will,  agree  to  bear  such  risk  him- 
self, and  thus  relieve  the  master  from  that  risk,  but  until  he  does 
in  fact  so  agree  the  risk  remains  upon  him  who  has  the  duty;  also, 
when  the  servant  effectually  throws  off  the  risk  he  had  once  volun- 
tarily assumed,  it  falls  back  where  the  law  first  placed  it,  /.  *.,  upon 
tht  master. 

There  is  rarely  any  such  stipulation  expressed  in  any  contract  of 
employment,  but  it  is  usually  implied  like  many  other  stipulations. 
Nothing  appearing  to  the  contrary,  in  such  a  contract  the  servant  is 
understood  to  agree  to  take  upon  himself  the  risk  of  injury  from  dan- 
gers visible  and  appreciated,  even  when  impending  from  known  and 
understood  defects  in  the  machinery  or  appliances  furnished  by  the 
master.  If  such  defects  and  dangers  first  appear  after  the  servant 
has  entered  upon  his  work,  and  he  makes  no  complaint  nor  request 
to  have  the  defects  remedied,  he  is  still  understood  to  accept  the 
risk  of  them.     Indeed,  under  such  circumstances,  the  presumption 
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that  he  has  assumed  the  risk  is  practically  conclusive.  Nevertheless 
it  is  competent  for  the  parties  in  their  contract  of  employment  to 
negative  such  an  understanding,  and  have  it  expressed  or  understood 
that  the  risk  shall  remain,  with  the  duty,  upon  the  master.  It  is 
also  competent  for  them  afterwards  to  cancel  such  an  agreement, 
actual  or  presumed,  once  made,  and  thereby  let  the  risk  fall  back 
upon  the  master.  Indeed,  the  servant  can  himself  terminate  such 
an  implied,  presumed,  or  even  expressed,  agreement  by  giving  notice 
to  the  master  that  he  will  no  longer  bear  the  risk.  The  law  does 
not  require  the  servant  to  bear  such  a  risk,  /.  *.,  a  risk  from  defects, 
a  moment  longer  than  he  is  willing  to,  whatever  may  have  been  his 
original  contract.  When  the  servant  does  terminate  his  agreement 
to  bear  the  risk,  it  at  once  reverts,  nolens  volens,  upon  the  master, 
whose  breach  of  legal  duty  occasions  the  risk.  Of  course,  however, 
after  the  servant  has  once  thus  terminated  his  agreement  to  bear 
the  risk,  he  may  renew  it,  and  such  renewal  may  be  implied  from 
circumstances  as  well  as  expressed  in  words.  If  renewed,  the  risk 
is  again  assumed  by  the  servant,  until  he  again  terminates  the  agree- 
ment of  assumption. 

Whether  and  when  such  an  agreement  once  made,  either  by 
express  words  or  by  implication,  is  canceled  or  terminated,  is  a  ques- 
tion of  fact  for  the  jury.  Such  cancellation  or  termination,  like  the 
agreement  itself,  may  be  inferred  from  circumstances  as  well  as 
established  by  express  words.  If  it  appear  from  any  competent  evi- 
dence that  the  agreement  was  canceled  or  terminated,  then  the  risk 
for  the  future  by  operation  of  law  falls  back  where  the  law  primarily 
placed  it,  upon  the  master,  and  there  it  remains  until  there  is  shown 
a  new  agreement,  or  a  renewal  of  the  original  agreement,  by  the 
servant  to  assume  the  risk.  Whether  and  when  such  a  renewal  or 
new  agreement  is  made  is  also  a  question  of  fact  for  the  jury. 

Recurring  now  to  the  facts  of  this  case:  The  plaintiff,  in  sub- 
stance, distinctly  notified  the  defendant  of  the  dangerous  defects  in 
the  saw,  and  that  he  would  not  continue  working  with  it  in  that 
defective  condition.  Surely,  the  jury  could  properly  find  from  this, 
as  they  did,  that  the  plaintiff's  original  agreement  to  assume  the 
risk  of  injury  from  that  defect  was  then  effectually  terminated,  and 
that  the  defendant  must  have  so  understood.  The  risk  was  then 
upon  the  defendant,  imposed  upon  him  by  law.  It  was  then  his 
duty  to  guard  against  that  danger.  He  was  in  control  of  the  situ- 
ation. He  could  remove  the  defect  or  stop  the  work.  He  did 
neither.  He  preferred  to  have  the  work  go  on  with  the  perilous 
defect  still  existing.  The  future  risk  from  that  defect  was  plainly 
upon  him,  unless,  indeed,  the  plaintiff  agreed  anew  to  assume  it. 
Vol.  X  — 19 
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Whether  the  plaintiff  did  so  agree  anew  is  a  question  of  fact,  and  is 
the  final,  and  perhaps  pivotal,  question  in  this  case. 

Upon  this  question  the  facts  found  are  these:  After  the  termina- 
tion of  the  plaintiff's  original  agreement  to  assume  the  risk,  the 
defendant  promised  to  remove  the  defect  from  the  saw  later  that 
forenoon,  presumably  at  a  time  more  convenient  for  him,  but 
directed  the  plaintiff  to  return  at  once  to  the  saw,  and  to  run  it  in 
the  meantime  as  easily  and  carefully  as  he  could  in  its  defective  con- 
dition. The  plaintiff,  making  no  reply  or  other  protest,  at  once 
went  back  to  work  with  the  saw  as  directed,  and  was  soon  injured 
thereby  as  above  stated. 

When  more  than  one  inference  of  fact  is  reasonably  deducible  from 
proven  facts,  the  question  which  is  the  correct  or  more  reasonable 
inference  is  for  the  jury.  Whether  or  not  these  facts  show  an  agree- 
ment by  the  plaintiff  to  reassume  the  risk,  which  he  had  just  before 
thrown  back  on  the  defendant,  was  primarily  a  question  for  the 
jury,  which  they  have  answered  in  the  negative.  We  cannot  render 
a  contrary  judgment  merely  because  the  facts  seem  to  us  to  show 
such  an  agreement.  The  question  for  us  is  whether  such  an  agree- 
ment is  so  evident  that  no  other  conclusion  is  reasonable,  bearing 
in  mind  all  the  time  that  twelve  men  of  affairs  have  held  the 
contrary. 

There  are  published  cases  in  which  it  has  been  properly  held  that, 
under  the  circumstances  of  the  particular  case,  the  return  to  work 
by  the  servant  after  he  had  notified  the  master  of  the  defects  and 
danger  was  conclusive  evidence  that  he  reassumed  the  risk.  There 
are  other  published  cases  in  which  it  has  been  held,  as  matter  of 
law,  that  under  the  circumstances  of  the  particular  case  the  servant, 
though  going  back  to  work  after  such  notification,  did  not  reassume 
the  risk.  The  reasoning  of  all  those  cases  must  be  confined  to  the 
facts  of  each  case,  and  cannot  control  us  here.  In  this  case  we 
think  there  are  some  facts  which  preclude  us  from  holding  either 
way  as  a  conclusive  presumption  or  matter  of  law. 

The  risk  was  not  one  attendant  upon  the  general  nature  of  the 
master's  business  or  the  servant's  employment.  It  arose  solely 
from  a  dangerous  defect  in  the  machinery  known  to  the  master,  and 
which  it  was  his  duty  to  instantly  remedy.  The  servant  had  no 
special  department  in  which  he  was  to  exercise  his  own  judgment. 
The  nature  of  the  business  and  of  his  employment  was  such  that 
he  was,  in  a  measure,  subject  to  the  master's  varying  directions  in 
the  varying  exigencies  of  the  business.  As  such  servant  his  natural 
impulse  was  to  obey  such  directions.  He  had  done  his  duty  in 
notifying  the  master  of  the  defects  in  the  machinery,  and  of  his- 
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unwillingness  to  bear  the  risk  from  them.  The  master  made  no 
suggestion  of  increased  compensation  for  such  risk,  nor  of  any 
other  inducement  for  the  servant  to  reassume  the  risk.  There  was 
no  parleying  whatever.  He  promised  to  soon  remedy  the  defects, 
but  practically  told  the  servant  to  go  back  to  work  at  the  defective 
saw  until  he  should  have  time  to  do  so.  This  might  seem  to  men  of 
affairs  to  savor  as  much  of  an  order  to  be  obeyed  without  question 
as  of  a  proposal  to  be  considered  or  as  of  an  inquiry  as  to  his  wil- 
lingness. The  servant  did  not  question  the  order,  but  at  once  did 
as  he  was  bid. 

Again,  it  might  seem  to  men  of  affairs  that  under  all  the  circum- 
stances such  a  direction  by  the  master,  accompanied  by  an  express 
assurance  that  the  defect  would  soon  be  remedied,  contained  an 
implied  assurance  to  the  servant  that  in  the  meantime  he  would  be 
working  at  the  master's  risk,  or,  at  least,  that  the  servant  assumed, 
and  was  justified  in  assuming,  that,  pending  the  promised  repairs, 
the  master  carried  the  risk  of  the  want  of  repair.  The  defect  was 
brought  to  the  master's  notice.  The  risk  was  thrown  back  upon 
him.  He  acknowledged  the  defect  and  the  risk.  For  his  own 
profit,  he  directed  the  work  to  go  on  until  he  could  more  con- 
veniently repair.  Might  not  the  servant  reasonably  understand 
from  this  that  the  master  chose  to  bear  the  risk  for  a  time,  rather 
than  stop  the  work  at  once  ?  At  least,  might  not  a  jury  reasonably 
so  find  ? 

Under  these  and  all  the  other  circumstances  of  the  case,  it  does 
not  seem  to  us  beyond  question  that  the  servant's  return  to  the  saw 
and  the  peril  was  in  pursuance  of  an  agreement,  or  even  willingness, 
to  reassume  the  risk,  rather  than  in  unwilling,  or  at  least  unreflect- 
ing, obedience  to  an  order  to  return,  or  with  an  understanding  by 
him  that  the  risk  was  on  the  master.  With  what  mind  he  returned 
was  a  question  for  the  jury,  and,  whatever  our  own  views,  our  judg- 
ment must  follow  their  verdict. 

Since  every  case  of  this  nature  must  be  determined  upon  its  own 
peculiar  facts,  we  have  abstained  from  quoting  from  decided 
cases.  The  legal  propositions  stated  are  supported  by  numerous 
judicial  opinions.  Among  these  may  be  cited  Yarmouth  v.  France, 
19    Q.    B.    Div.     647  (1);     Smith    v.    Baker    [1891],    App.    Cas. 

1.  In  Yarmouth  v.  France  (Queen's  and  to  load  and    unload    the  goods 

Bench  Division,   1887),  L.  R.  19  Q.  B.  carried  in  them.    Among  the  horses 

D.  647,  it  appeared  that  plaintiff  was  was  one  of  a  vicious  nature,  and  unfit 

in  the  employment  of  the  defendant,  to  be  driven  by  a  careful  driver.     The 

who  was  a  wharfinger  and  owned  carts  plaintiff  objected  to  driving  this  horse, 

and  horses  for  use  in  his  business,  and  told  the  foreman  of  the  stable  of 

Plaintiff's  duty  was  to  drive  the  carts  its  unfitness,  to  which  the  foreman  re- 
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325  (1);  Hough  v.  Railway  Co.,  100  U.  S.  213;  Fitzgerald  v.  Conn. 
River  Paper  Co.,  155  Mass.  155,  26  N.  E.  Rep.  464;  Mahoney  v.  Dore, 
155  Mass.  513,  39  N.  E.  Rep.  366;  Narramore  v.  Railway  Co.,  37 
C.  C.  A.  499,  96  Fed.  Rep.  298;  Roux  v.  Lumber  Co.,  85  Mich.  519; 

plied  that  if  any  accident  happened  his  son  engaged  by  them  to  look  after  the 

employer  would  be  responsible.    Plain-  condition   of    the    works,   etc.),    were 

tiff  continued  to  drive  the  horse,  and  guilty  of  negligence  in  not  remedying 

while  sitting  on  his  proper  place  in  the  the  defect;  that  the  plaintiff  was  not 

cart  was  kicked  by  the  animal  and  his  guilty  of  contributory  negligence;  that 

leg  was  broken.     The  case  was  tried  he   did    not   voluntarily   undertake  a 

in  the  City  of  London  Court  without  a  risky  employment  with  a  knowledge  of 

jury,    and   the  judge  (after  deciding  its  risks;  and  gave  a  verdict  for  plain- 

a    question     under    the     Employer's  tiff   for  £100.     The  Court  of   Appeal 

Liability   Act,   1880),   gave    judgment  reversed  the  judgment.      Defendants 

for  defendant.      Upon    appeal   to   the  asked  to  have  judgment  on  the  ground 

Queen's  Bench  a  majority  of  the  court  that  the  case  ought  not  to  have  gone  to 

held  that  upon  the  facts  a  jury  might  the  jury,  plaintiff  having  admitted  that 

find   the   defendant  to  be  liable,   for  he  knew  of   the  risk  and  voluntarily 

there  was  evidence  of  negligence  on  incurred  it.     Held  (reversing  decision 

the  part  of  his  foreman,  and  the  cir-  in  Court  of  Appeal;,  that  the  mere  fact 

cumstances  did  not  conclusively  show  that  plaintiff  undertook  and  continued 

that  the  risk  was  voluntarily  incurred  in  the  employment  with  full  knowledge 

by  the   plaintiff.     Lopes,    L.   J.,   dis-  and  understanding  of  the  danger  aris- 

sented.  ing  from  the  systematic  neglect  to  give 

warning  did  pot  preclude  him  from  re- 

1.  The    facts    in    Smith    v.    Baker  covering;    that    the    evidence    would 

(House  of  Lords,   1891),  L.  R.  1  App.  justify  a  finding  that  the  plaintiff  did 

Cas.   325,   were  as   follows:     Plaintiff  not  voluntarily  undertake  the  risk  of 

was  employed  by  railway  contractors  injury;  that  the  maxim  "  Volenti  nan 

to  drill  holes  in  a  rock  cutting  near  a  fit  injuria  "  did  not  apply,  and  that  the 

crane  worked  by  men  in  the  employ  of  action  was  maintainable.     Lord  Bram- 

the  contractors.  The  crane  lifted  stones  well  dissented,  holding   that  plaintiff 

and  at  times  swung  them  over  plain-  having     voluntarily    undertaken    the 

tiff's    head  without  warning      Plain-  work  with  knowledge  of  the  risk,  the 

tiff  was  fully  aware  of  the  danger  to  maxim  "  Volenti  non  Jit  injuria  "  ap- 

which  he  was  exposed  by  thus  working  plied. 

near  the  crane  without  any  warning  See    also    Thrussell    v.    Handyside 

being  given,  and  had  been  thus  em-  (Queen's  Bench  Division,  1888),  L.  R. 

ployed   for  months.     A  stone   having  20  Q.   B.   D.  359,  where  plaintiff  was 

fallen    from    the    crane    and    injured  directed  by  his  employer  to  work  in  a 

plaintiff,  he  sued  his  employers  in  the  particular  place.     The  defendants  were 

County  Court  under   the   Employer's  contractors  engaged  in  work  above  the 

Liability  Act,   1880.     The  jury  found  place  where  the  plaintiff  was  working, 

that  the  machinery  for  lifting  the  stone,  The  defendants'   work  was  of  such  a 

taken  as  a  whole,  was  not  reasonably  nature  as  to  be  dangerous  to  persons 

fit  for  the  purpose  for  which  it  was  ap-  working  below,  unless  proper  precau- 

plied;    that    the    omission   to    supply  tions    were    taken     for    their    safety, 

special  means  of  warning  was  a  defect  Plaintiff   was    aware  of    the    danger, 

in  the   ways,    works,    machinery  and  While  working  where  he  was  directed 

plant;  that  the  employers  (or  some  per-  by  his  employer,  plaintiff  was  injured 
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McFarlan  Carriage  Co.  v.  Potter  (Ind.  App.),  51  N.  E.  Rep.  737  (1). 
These  last  three  cases  cited  contain  many  quotations  from  numerous 
other  opinions.  The  reader  is  also  referred  to  exhaustive  notes  in 
Steel  Co.  v.  Mann,  40  L.  R.  A.  781  (s.  c.  [111.  Sup.]  48  N.  E.  Rep. 
417);  O'Maley  v.  Gaslight  Co.,  47  L.  R.  A.  161  (s.  c.  [Mass.]  32 
N.  E.  Rep.  1 1 19);  and  in  Limberg  v.  Lumber  Co.,  49  L.  R.  A.  33 
(s.  c.  [Cal.]  60  Pac.  Rep.  176,  7  Am.  Neg.  Rep.  588). 

It  should  be  borne  in  mind  that  our  reasoning  and  statements  in 
this  opinion  are  limited  to  the  specific  facts  of  this  case.  A  differ- 
ent verdict  might  have  required  a  different  judgment.  Even  a  small 
variation  in  the  material  facts  might  require  different  reasoning  or 
a  different  conclusion. 

Our  decision  is  merely,  1,  that  the  disputed  questions  in  this  case 
were  for  the  jury,  and,  2,  that  upon  these  questions  their  findings 
are  not  unmistakably  wrong. 

Motion  overruled.     Judgment  on  the  verdict. 


KREUZER  V.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

Supreme  Court,  Minnesota,  June,  ipoi. 


RAILROAD  EMPLOYEE  INJURED  WHILE  CLEARING  RAILROAD 
WRECK—  FELLOW-SERV ANT  —STATUTE.—  The  plaintiff,  while  at 
work  clearing  a  wrecked  train  from  the  defendant's  railway  tracks,  was 
injured  by  the  alleged  negligence  of  his  fellow-servants,  which  caused  the 
roof  of  a  disabled  car  to  fall  upon  him.  Held  that,  upon  the  evidence  in 
this  case,  it  was  a  question  for  the  jury  whether  or  not  the  work  was  being 
executed  under  such  conditions  and  circumstances  as  to  expose  the  plaintiff 

by  a  piece  of  iron  dropped  by  the  de-  not  apply,  and  he  was  entitled  to  re- 

fendants'  workmen,  and  brought  action  cover. 

for  damages  therefor.     The  jury  found  On  the  question  of   assumption  of 

that  defendants  were  guilty  of  negli-  risk  and  the  application  of  the  maxim 

gence  in  not  taking  proper  precautions,  "  Volenti  non  fit injuria ,"  see  Davis  v. 

that  there  was  no  contributory  negli-  Forbes  (Mass.),  4  Am.   Neg.  Rep.  289, 

gence  on  part  of  plaintiff,  and  that  he  the  decision  in  which  case  has  attracted 

did   not  voluntarily    incur    the    risk,  considerable  attention  from  the  legal 

Held,  that  the  case  was  rightly  left  to  profession. 

the  jury,  and   that  although  plaintiff 

was  aware  of  the  danger,  yet,  as  he  1.  See  also    decisions    in    Supreme 

was  compelled  by  the  orders  of  his  em-  Court  of  Indiana  in  McFarlan  Carriage 

ployer  to  work  where  he  was  working  Co.  v.  Potter,  5  Am.  Neg.  Rep.  132  and 

when     the    accident     happened,    the  6  Am.  Neg.  Rep.  254. 

maxim  "  Volenti  non  fit  injuria  "  did 


J 
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to  the  peculiar  hazards  of  railroad  service,  within  the  meaning  of  Gen.  St. 
1804,  sec.  2701.  making  railway  companies  liable  to  an  injured  employee  for 
the  negligence  of  his  fellow-servant. 
(Syllabus  by  the  Court). 

Appeal  from  District  Court,  Ottertail  County. 

Action  by  George  Kreuzer  against  the  Great  Northern  Railway 
Company.  Verdict  for  plaintiff.  From  an  order  denying  a  motion 
by  defendant  for  judgment,  and  granting  a  new  trial,  defendant 
appeals.     Affirmed. 

W.  E.  Dodge  and  J.  W.  Mason,  for  appellant. 

Parsons  &  Brown  and  C.  C.  Houpt,  for  respondent. 

Start,  Ch.  J.  —  The  complaint  in  this  (a  personal  injury)  action 
alleges,  in  substance,  these  facts:  The  plaintiff,  on  October  7,  1899, 
was,  and  had  been  for  a  number  of  years  prior  thereto,  in  the  serv- 
ice of  the  defendant  as  a  section  hand.  On  the  night  of  the  day 
named  he  was  engaged,  as  one  of  a  crew  of  men  under  the  direc- 
tion of  the  defendant's  division  road  master,  in  the  work  of  clearing 
away  a  wreck  on  the  railway  track.  Extraordinary  haste  was  used 
in  the  execution  of  the  work,  and  the  plaintiff  and  others  were 
directed  by  the  road  master  to  enter  a  wrecked  freight  car  then  on 
the  track,  and  remove  its  load  of  cord  wood.  They  complied  with 
the  order,  and  while  so  engaged  in  the  inside  of  the  car  the  road 
master  ordered  a  large  number  of  men  upon  the  broken  and  loose 
roof  of  the  car,  which  caused  the  roof  to  sag  and  fall  upon  the  plain- 
tiff, whereby  he  was  injured.  The  acts  of  the  road  master  in  order- 
ing the  men  upon  the  roof  of  the  car,  and  the  acts  of  the  men  in  so 
crowding  upon  the  roof  of  the  car,  were  negligent,  and  were  caused 
by  the  extreme  haste  and  urgency  with  which  the  work  of  clearing 
away  the  wreck  was  executed.  The  plaintiff's  injuries  were  caused 
by  such  negligence,  whereby  he  sustained  damages  in  the  sum  of 
$15,000.  The  answer,  so  far  as  here  material,  alleges  that  the 
plaintiff's  injuries  were  caused  by  his  own  negligence,  and  denies 
all  allegations  of  negligence  in  the  premises  on  the  part  of  the 
defendant.  The  trial  resulted  in  a  verdict  of  $8,000  for  the  plain- 
tiff, and  the  defendant  made  a  blended  motion  for  judgment  in  its 
favor  or  for  a  new  trial.  The  trial  court  made  its  order  denying  the 
motion  for  judgment,  but  granting  a  new  trial.  The  defendant 
appealed  from  the  whole  of  the  order,  and  here  claims  that,  upon 
the  undisputed  evidence,  it  was,  as  a  matter  of  law,  entitled  to  a 
directed  verdict  in  its  favor;  hence  it  is  here  entitled  to  an  order 
for  judgment  in  its  favor  notwithstanding  the  verdict,  pursuant  to 
Laws  1895,  c.  320. 

There  was  little  or  no  conflict  of  evidence  as  to  many  of  the 
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material  facts.  The  undisputed  evidence  establishes  these  facts:  A 
collision  occurred  between  two  of  the  defendant's  freight  trains 
near  Ashby,  this  State,  October  7,  1899,  resulting  in  a  disastrous 
wreck,  and  the  obstruction  of  the  railway  tracks  by  the  disabled 
cars  so  that  no  trains  could  pass  until  they  were  removed,  and  it 
was  necessary  to  do  so  with  haste.  The  section  crew,  of  whom  the 
plaintiff  was  one,  were  ordered  out  to  clear  away  the  wreck,  which 
they  reached  about  eleven  o'clock  at  night,  and  commenced  work. 
Among  the  cars  to  be  removed  was  a  box  car  some  thirty-eight  feet 
long,  and  loaded  with  cordwood,  which  was  next  to  the  coal  tender 
on  the  engine.  The  tender  had  been  driven  by  the  collision  into 
the  front  end  of  the  car  about  five  feet,  shoving  the  wood  together 
and  raising  the  front  end  of  the  roof  some  five  feet,  and  left  it  rest- 
ing on  the  wood  on  the  tender,  which,  with  the  rear  end  of  the  car, 
was  all  that  supported  the  roof,  for  the  reason  that  both  sides  of  the 
car  were  spread  out.  The  doors  of  the  car  could  not  be  opened, 
and  the  only  way  to  get  into  it  was  through  the  top,  where  it  had 
been  raised  up  and  the  sides  bulged  out.  The  road  master  ordered 
the  men  to  get  up  on  the  car  and  unload  the  wood,  and  to  hurry  up. 
The  plaintiff,  with  four  others,  got  into  the  car  and  commenced 
passing  the  wood  up  to  five  other  men  on  the  roof  of  the  car.  The 
number  on  the  roof,  however,  was  increased  to  some  ten  or  more, 
when  the  roof  sagged  and  pressed  down  upon  the  plaintiff,  causing 
the  injury  complained  of.  The  road  master  gave  no  directions  as 
to  the  manner  of  executing  his  order  to  clear  the  car,  but  he  repeat- 
edly told  the  men  to  hurry  the  work.  It  is  not  entirely  clear  from 
the  evidence  whether  the  roof  fell  because  the  wood  was  removed 
from  the  car,  or  because  the  roof  was  overweighted  with  men,  or 
from  both  causes.  If  the  former,  as  the  defendant  claims,  was  the 
cause  of  the  roof  falling,  the  plaintiff  would  not  be  entitled  to 
recover,  in  any  view  of  the  case ;  for  he  was  an  experienced  sec- 
tion man  of  eleven  years,  and  must  be  held  to  have  known,  appre- 
ciated, and  assumed  the  risks  of  removing  the  wood  which  sup- 
ported the  roof,  if  he  did  so.  Reiter  v.  Winona  &  St.  Peter  R.  R. 
Co.,  72  Minn.  225,  75  N.  W.  Rep.  219  (7  Am.  Neg.  Rep.  io6n); 
Kletschka  v.  Minn.  &  St.  L.  R'y  Co.  (Minn.),  8  Am.  Neg.  Rep.  68, 
83  N.  W.  Rep.  133. 

The  evidence,  however,  is  not  conclusive  on  this  point.  But  if 
the  roof  fell  upon  the  plaintiff  by  reason  of  its  being  overweighted 
by  the  men  thereon,  and  this  condition  was  due  to  the  negligence  of 
the  road  master  or  of  the  men  themselves,  as  alleged  in  the  com- 
plaint, then  it  was  the  negligence  of  the  plaintiff's  fellow-servants, 
and  he  cannot  recover,  and  the  defendant  is  entitled  to  judgment 
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as  claimed,  unless  the  work  in  which  the  plaintiff  was  engaged 
involved  an  element  of  hazard  or  condition  of  danger  peculiar  to 
the  business  of  railroading,  so  as  to  bring  the  case  within  the  pro- 
visions of  Gen.  St.  1894,  sec.  2701,  making  railroad  companies  liable 
to  an  employee  injured  in  their  service  by  the  negligence  of  his  fel- 
low-servants. The  defendant  insists  that  there  is  no  evidence  in 
this  case  to  show  that  the  plaintiff  was  engaged  in  work  involving 
any  railroad  dangers.  In  Blomquist  v.  Railway  Co.,  65  Minn.  69, 
67  N.  W.  Rep.  804,  it  was  held  that  a  section  man  who  was  engaged 
with  his  crew  in  the  work  of  repairing  a  railway  track,  the  execu- 
tion of  which  required  extraordinary  haste,  and  who  was  injured  by 
the  negligence  of  his  fellow-servant  in  sudddenly  dropping  a  rail, 
was  entitled  to  recover.  The  case  was  followed  in  Anderson  v. 
Great  Northern  R'y  Co.,  74  Minn.  432,  77  N.  W.  Rep.  240  (7  Am. 
Neg.  Rep.  io6n),  where  one  of  a  railway  crew  engaged  in  repairing 
a  washout  in  the  defendant's  road  was  injured  by  the  negligence  of 
his  fellow-servant  in  releasing  without  warning  a  track  jack  which 
held  up  a  part  of  the  track,  which  by  reason  thereof  fell  upon  the 
plaintiff's  foot.  And  it  was  held  in  that  case  that  it  was  a  question 
of  fact  for  the  jury  whether  or  not  the  work  was  being  executed 
under  such  circumstances  and  conditions  as  to  expose  the  injured 
party  to  railroad  hazards.  The  present  case  cannot  be  distinguished 
in  principle  from  those  cited,  for  the  evidence  tends  to  show  that 
the  wreck  was  an  extensive  one,  and  that  the  tracks  were  covered 
with  the  ruins  of  the  wreck,  including  disabled  cars,  and,  further, 
that  the  work  was  urgent,  and  great  haste  required  in  its  execution, 
so  as  to  clear  the  tracks  for  the  passage  of  expected  trains.  The 
fact  that  the  crew  was  called  out  in  the  night-time  to  do  the  work 
indicates  that  it  was  unusual  and  urgent  in  its  character.  We  there- 
fore hold  that,  under  the  evidence  in  this  case,  it  was  a  question  for 
the  jury  whether  the  work  was  being  executed  under  such  circum- 
stances as  to  expose  the  plaintiff  to  the  peculiar  hazards  of  railroad, 
ing.  Such  being  the  case,  the  defendant  was  not,  as  a  matter  of 
law,  entitled  to  a  directed  verdict  in  its  favor,  and  the  order  appealed 
from  must  be,  and  is,  affirmed. 
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ODDIE  v.  MENDENHALL,  Receiver. 

Supreme  Court  y  Minnesota,  June,  ipoi. 


COLLISION  BETWEEN  STREET  CAR  AND  VEHICLE—  HORSE  FRIGHT  - 
ENED  BY  NOISE  —  CONTRIBUTORY  NEGLIGENCE—  QUESTION 
FOR  JURY  —  EVIDENCE  —VIOLATION  OF  ORDINANCE  —  WAIVER 
—  INSTRUCTIONS.  —  i.  Evidence  considered  and  held  that  the  question 
of  plaintiff's  contributory  negligence  was  an  issue  of  fact  for  the  jury,  and  it 
was  not  error  for  the  court  to  refuse  to  withdraw  that  question  from  their 
consideration  (i). 

a.  The  violation  of  a  city  ordinance  requiring  the  performance  of  a  duty  may 
furnish  evidence  of  negligence,  although  such  ordinance  is  not,  as  a  matter 
of  law,  conclusive  upon  that  issue,  which  must  be  determined  in  connection 
with  all  the  evidence  in  the  case. 

3.  Where  instructions  are  presented  to  the  court  at  the  close  of  the  evidence, 
and  either  party  waives  objections  to  any  request  of  the  opposite  party, 
which  the  court  thereupon  gives,  the  party  so  waiving  objection  may  not 
afterwards  reserve  an  exception  thereto  without  leave  of  court  first 
obtained. 
(Syllabus  by  the  Court). 

Appeal  from  District  Court,  St.  Louis  County. 

Action  by  Lizzie  Oddie  against  Luther  Mendenhall,  receiver  of 
the  Duluth  Street-Railway  Company.  Verdict  for  plaintiff.  From 
an  order  denying  a  new  trial  or  judgment  notwithstanding  the  ver- 
dict, defendant  appeals.     Affirmed. 

Green  &  Wood,   for  appellant. 

John  Jenswold,  Jr.,  for  respondent. 

Lovely,  J.  — Action  for  personal  injuries  sustained  by  plaintiff, 
who  was  run  upon  and  thrown  from  a  carriage  by  one  of  defendant's 
street  cars.  She  recovered  a  verdict.  Defendant  moved  for  a  new 
trial  or  judgment  in  the  alternative,  which  was  denied.  From  this 
order  the  cause  is  brought  here  for  review  upon  the  entire  record. 

Plaintiff  resided  at  Duluth.  Her  brother,  Harry  George,  who 
was  visiting  that  city,  invited  her  to  take  an  evening  ride.  He  pro- 
cured a  horse  and  carriage  from  a  livery,  and  in  company  with  his 

1.  For  actions   arising  out  of  Col-  period  to  1897,  see  vols.  11  and  12  Am. 

lisions  between  Street  Cars  and  Vehi-  Nhg.  Cas.,  where  the  same  are  chrono- 

cles,  caused  by  Horse  being  Frightened  logically    grouped    and    arranged    in 

by  Noise  of  Street  Car,  see  vols.  1-10  alphabetical  order  of  States.    Subse- 

Am.  Nbg.  Rep.,  and  the  current  nam-  quent  actions  to  date  appear  in  vols, 

bers  of  that  series  of  Reports.  1-10  Am.  Neg.  Rep.,  and  the  current 

For   Collisions    Between    Street  numbers  of  that  series  of  Reports. 
Cars  and  Vehicles,  from  the  earliest 


5598  American  Negligence  Reports. 

sister  drove  through  the  city  towards  West  Duluth,  until  they  reached 
theAsbury  Methodist  Church,  on  Raleigh  street,  over  which  street, 
at  this  place,  there  was  a  single  track  of  defendant's  electric  street 
railway.  The  distance  between  the  sidewalk  curbs  of  the  street  at 
the  church  was  forty-two  feet.  It  was  twelve  feet  between  the 
north  rail  and  the  curb  next  to  the  church  where  the  injury  to  plain- 
tiff occurred.  The  plaintiff  was  wholly  unaccustomed  to  the  use  of 
horses  or  their  management,  but  relied  entirely  upon  her  brother, 
who  drove.  When  the  carriage  arrived  at  the  curb  in  front  of  the 
church,  the  brother,  having  occasion  to  stop  there,  threw  the  lines 
upon  the  dashboard,  leaving  the  horse  facing  west  and  his  sister  in 
the  carriage,  stepped  out,  ran  up  the  church  steps  (nine  in  number), 
and  went  into  the  vestibule,  when  he  was  recalled  by  an  outcry  from 
his  sister,  who  was  alarmed  at  the  actions  of  the  horse,  occasioned 
by  noise  produced  from  a  street  car  coming  from  the  rear,  which 
was  operated  by  a  motorman,  and  run  at  the  speed  of  twelve  miles 
an  hour.  The  motorman  saw  the  carriage,  with  the  lady,  about  126 
feet  before  reaching  it.  He  continued  to  sound  the  gong,  frighten- 
ing the  horse,  which  became  fractious,  and  alarmed  plaintiff,  who 
called  to  her  brotner  twice.  The  brother  immediately  turned  from 
the  church,  rushed  down  to  the  sidewalk,  seized  the  horse  by  the 
bridle,  and  succeeded  in  getting  the  hind  wheel  of  the  carriage  from 
the  track,  but  the  horse  again  backed  the  carriage  wheels  upon  the 
rails.  The  motorman  kept  pounding  the  gong,  and  rushed  his  car 
upon  the  carriage,  and  struck  and  overturned  it,  throwing  plaintiff 
upon  the  sidewalk,  from  which  she  received  the  injuries  complained 
of.  About  the  time  of  the  collision  the  motorman  put  on  the 
brakes,  stopping  the  car  with  a  jerk,  after  it  had  run  its  length  after 
striking  the  carriage.  The  above  summary  of  the  evidence  states 
the  facts  most  favorable  to  the  plaintiff,  as  the  verdict  requires. 
Upon  these  facts  defendant  insists  that  plaintiff  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in  remaining  in  the  carriage 
after  her  brother  left  it  to  enter  the  church;  and  that  it  was  the 
duty  of  the  court  to  have  taken  the  case  from  the  jury,  and  ordered 
a  verdict  in  defendant's  favor,  or  to  have  ordered  judgment  for 
defendant  after  the  trial.  The  rather  subtle  process  of  reasoning 
by  which  defendant  reaches  this  conclusion  is  based  partly  upon  the 
effect  of  an  ordinance  of  the  city  of  Duluth,  and  upon  the  conduct 
of  the  plaintiff  in  remaining  in  the  carriage.  The  ordinance  referred 
to  provides  that  it  shall  be  unlawful  for  any  person  to  leave  any 
horse  attached  to  a  vehicle  in  a  street  without  fastening  such  animal 
in  the  manner  provided  for  therein.  A  reasonable  construction 
must  be  given  to  this  ordinance.     Its  object  was  obviously  to 
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prevent  drivers  from  leaving  horses  standing  in  the  streets  without 
control.  It  cannot  be  held  that  this  ordinance  must  be  construed 
to  require  a  person  getting  out  of  a  wagon  or  carriage  to  hitch  the 
horse  attached  thereto,  even  though  occupants  of  the  carriage  are 
left  therein.  Such  a  view  would  forbid  any  one  as  a  passenger  get- 
ting out  of  a  wagon  or  carriage,  though  the  driver,  holding  the 
reins,  remained  to  control  the  horse;  and  would  have  made  the 
plaintiff  amenable  thereto  if  she  had  left  the  buggy  after  her  brother 
had  got  out  without  herself  hitching  the  horse.  This  construction 
would  be  absurd.  Strictly  speaking,  plaintiff's  brother  did  not 
violate  the  ordinance  when  he  left  the  carriage,  since  his  sister 
remained  therein,  and,  as  he  might  reasonably  have  supposed,  with- 
out danger  or  knowledge  that  a  car  would  pass  during  the  few  sec- 
onds while  he  could  go  into  the  church  and  return  therefrom. 
Again,  counsel  is  mistaken  in  the  claim  that  the  violation  of  an 
ordinance  in  such  a  case  is  conclusive  evidence  of  negligence.  In 
any  case  where  a  duty  is  imposed  by  ordinance,  the  violation  of 
which  is  made  the  basis  of  personal  duty  to  secure  public  safety,  its 
disregard  furnishes  proof  of  negligence,  the  effect  of  which,  after 
all,  is  to  be  determined  by  the  jury.  Ericson  v.  Railroad  Co.,  57 
Minn.  26,  58  N.  W.  Rep.  822.  It  has  also  been  held  by  this  court 
that  leaving  a  horse  unhitched  in  the  street,  while  it  might  be  con- 
sidered by  the  jury  as  evidence  of  negligence,  is  not  conclusive  of 
want  of  ordinary  care  in  that  respect.  Griggs  v.  Fieckenstein,  14 
Minn.  81  (Gil.  62),  100  Am.  Dec.  199.  Clearly,  there  was  no  such 
community  of  interest  between  the  plaintiff  and  her  brother  in  the 
control  of  the  horse  as  imputed  the  brother's  negligence  to  the  sis- 
ter, and,  conceding,  without  deciding,  that  he  was  negligent  in  any 
respect  when  he  left  the  carriage,  it  was  still  a  question  for  the  jury 
to  determine  the  course  of  action  this  plaintiff  should  have  pursued 
under  all  the  circumstances;  and  we  cannot  say,  as  a  matter  of  law, 
that  on  a  clear  evening,  during  the  twilight  hour,  it  was  her  duty  to 
get  out  of  the  carriage  as  soon  as  her  brother  did;  n^rcan  we  impute 
negligence  to  her,  after  the  horse  became  fractious,  because  she  did 
not  jump  out.  What  should  have  been  her  conduct  in  such  a  case, 
either  in  remaining  in  or  leaving  the  buggy,  is  a  question  of  fact 
particularly  within  the  province  of  the  jury.  It  must  not  be  doubted, 
in  view  of  the  verdict,  that  she  did  the  wisest  thing  apparent,  even 
though  her  actions  may  have  added  to  her  peril,  as  disclosed  in  the 
retrospect  after  the  accident.     Carroll  v.  Railroad  Co.,  14  Minn.  57 

<Gil.  42). 

The  two  instructions  asked  for  by  defendant,  which  were  made 
the  principal  ground  of  contention  on  the  argument  in  this  court* 
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would  require  us  to  hold  that  the  plaintiff  was  negligent  in  not  leav- 
ing the  carriage  immediately  after  her  brother;  and  we  cannot,  for 
the  reasons  stated,  adopt  this  view. 

The  thirteenth  instruction  asked  for  plaintiff,  to  the  effect  that,  if 
the  jury  should  conclude  plaintiff's  brother  was  negligent,  she  was 
not  responsible  for  such  negligence,  which  was  given.  A  large 
number  of  instructions  were  asked  on  both  sides.  They  were  pre- 
sented to  the  court  at  the  close  of  the  evidence,  under  section  5403, 
Gen.  St.  1894.  At  this  time  the  defendant's  counsel  withdrew 
objection  to  this  instruction.  The  court  acted  upon  such  conces- 
sion, and  gave  the  instruction  referred  to.  After  it  was  given, 
defendant's  counsel  excepted.  We  think  that,  while  it  is  very 
doubtful  whether  the  giving  of  this  instruction  was  error  upon  the 
evidence,  yet  the  statute  cited  controls  this  matter.  It  was  intended 
for  a  wise  purpose  in  the  trial  of  causes  —  to  enable  counsel  to  have 
information  of  the  issues  that  are  to  be  discussed  before  the  jury, 
and  to  give  the  court  aid  in  the  preparation  of  its  general  charge, 
as  well  as  to  reserve  such  exceptions  as  are  desired;  hence  we  must 
hold  that  counsel  are  to  be  concluded  by  their  waiver  of  objections 
to  an  instruction,  and  we  decline  to  consider  this  exception  for  that 
reason. 

Other  assignments  of  error  are  not  of  sufficient  merit  to  require 
consideration.     Order  affirmed. 


SWIFT  &  CO.  V.  HOLOUBEK  ET  AL(i), 

Supreme  Court,  Nebraska,  June,  rpoi. 


EMPLOYEE  INJURED  BY  MACHINERY  —DANGEROUS  PREMISES  — 
DUTY  AND  LIABILITY  OF  MASTER  —  INSTRUCTIONS.  —  1.  Judg- 
ment for  an  employee  will  not  be  reversed,  at  suit  of  employer,  for  the 
giving  of  an  instruction  that  the  burden  of  proof  is  on  employee  to  show 
both  defect  in  machine,  with  negligence  in  providingjit,  and  also  negligence 
in  permitting  floor  on  which  he  stood  to  operate  it  to  be  wet  and  slippery, 
when  accompanied,  also,  by  instruction  to  find  for  employer  if  the  machine 
was  not  defective,  although  there  was  no  evidence  that  the  admittedly  wet 
and  slippery  condition  of  the  floor  was  due  to  negligence. 

a.  A  statement  of  the  employer's  duty  to  furnish  "  a  reasonably  safe  place  to 
work,"  where  evidence  shows  employee  worked  at  rear  of  machine,  close 

1.  See  former  decision  in  the  Holou-  and  also  decision  reported  io  4  Am. 

bek  case,  9  Am.  Nbg.  Rep.,  87,  where  Neg.   Rep.   509,   where  judgment   for 

judgment  for  plaintiff  for  $11,500  was  plaintiff  for  $5,000  was  also  reversed  for 

reversed  for    erroneous    instructions,  erroneous  instructions. 
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to  two  swiftly- revolving  scrapers,  each  furnished  with  several  knives, 
which  worked  against  a  drum  revolving  beneath  them,  against  which 
latter  it  was  the  duty  of  the  employee,  with  his  left  hand,  to  press  entrails 
to  draw  them  out  beneath  the  scrapers,  and  where  it  tends  to  show  a 
defective  shield  over  the  scrapers,  is  not  contradictory  of  an  instruction  to 
find  for  the  employer  if  machine  was  not  defective,  and  does  not  assume 
the  existence  of  negligence  in  other  respects. 
3.  An  instruction  that  the  defendant  would  not  be  liable,  if  the  machine  oper- 
ated by  plaintiff  was  the  one  in  general  use  for  its  purpose  and  in  good 
repair,  even  if  the  jury  should  find  the  shield  would  admit  plaintiff's  fingers 
and  hand  between  it  and  the  drum,  was  not  erroneously  refused.  The 
court  was  not  called  upon  to  decide  as  to  the  possibility  of  such  a  machine's 
admitting  plaintiff's  hand  (i). 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County. 

Action  by  Frank  Holoubek  and  others  against  Swift  &  Co.  From 
judgment  for  plaintiffs,  defendant  brings  error.  Affirmed  on  conditions. 

I.  R.  Andrews  and  Brome  &  Burnett,  for  plaintiff  in  error. 

J.  L.  Kaley,  for  defendants  in  error. 

Hastings,  C.  —  This  case  is  presented  on  a  rehearing  from  the 
decision  filed  last  November,  and  published  in  84  N.  W.  Rep.  249, 
9  Am.  Neg.  Rep.  87,  which  was  the  second  reversal  of  judgment  in 
favor  of  plaintiff.  A  somewhat  careful  re-examination  of  the  record 
shows  no  ground  for  changing  the  conclusion  that  there  is  evidence 
from  which  a  jury  might  reasonably  conclude  that  the  machine  the 
plaintiff  was  operating  was  improperly  and  defectively  constructed, 
and  the  furnishing  of  it  to  him  by  defendant  for  use  at  the  place  and 
under  the  circumstances  indicated  by  the  testimony  on  his  behalf 
would  constitute  negligence,  and  render  the  defendant  liable  for 
resulting  damage.  Neither  does  there  appear  any  reason  to  alter 
the  statement  that  there  is  no  evidence  to  show  that  the  condition 
of  the  floor  was  due  to  anything  but  the  necessary  effect  of  working 
the  machine.  The  last  reversal  was  for  the  giving  by  the  trial  court 
of  instructions  numbered  3  and  11.  It  was  thought  they,  without 
evidence,  submitted  to  the  jury  questions  of  negligence  on  the  part 

I.  Employee  injured  by  machinery —  "2.  One  who  undertakes,  for  a  con- 
Erroneous  instruction.  —  In  Van  Nort-  sideration,  to  do  work  requiring  special 
wick  v.  Holbine  (Nebraska^  June,  skill,  impliedly  represents  that  he  pos- 
igoiJ%  86  N.  W.  Rep.  1057,  employee  sesses  and  will  exercise  such  reason- 
injured  by  threshing  machine,  judg-  able  degree  of  skill  as  the  nature  of  the 
ment  for  plaintiff  was  reversed  for  services  may  require;  and,  if  he  is  to 
erroneous  instruction.  The  syllabus  furnish  his  own  tools,  implements,  or 
by  the  court  states  the  case  and  points  machinery,  there  is  an  implied  repre- 
decided  as  follows:  sentation  as  to  their  fitness  for  the  use 

"  1.  In  an  action  to  recover  damages  to  which  they  are  to  be  put. 

for  negligence  in  threshing  grain,  an  "  3.  An   instruction  which,  without 

averment  that  the  thresher  represented  warrant,  assumes  the  possible  existence 

he  had  a  good  machine,  and  could  and  of  a  material  fact,  is  erroneous." 
would   do  a  good  job,  is  immaterial, 
and  need  not  be  established  by  proof. 
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of  defendant  in  permitting  the  floor  where  plaintiff  was  standing  to 
become  wet  and  slippery,  and  also  in  not  providing  a  reasonably 
safe  working  place  for  the  plaintiff.  The  doctrines  that  instructions 
must  be  applicable  to  the  pleadings  and  the  evidence,  and  that  they 
must  not  assume  the  existence  of  facts  as  to  which  there  is  no  evi- 
dence, were  thought  to  require  the  reversal  of  the  case.  This  con- 
clusion is  earnestly  assailed  by  the  plaintiff  below,  and  will  be 
re-examined. 

Assuming,  then,  that  this  verdict  should  be  sustained  if  based 
upon  negligence  in  furnishing  the  machine  in  question,  and  that  it 
should  be  reversed  if  based  upon  negligence  in  permitting  the  floor 
to  become  slippery,  are  the  instructions,  taken  as  a  whole,  fairly 
open  to  the  objections  urged  ?  The  two  held  erroneous  are  in  terms 
as  follows:  "3.  The  burden  of  proof  is  upon  the  plaintiff  in  this 
case  to  establish  by  a  preponderance  of  the  evidence  the  material 
allegations  in  his  petition  which  are  denied  in  defendant's  answer; 
that  is,  that  the  defendant  negligently  furnished  plaintiff,  for  his  use 
and  operation,  a  defective  machine,  as  alleged,  and  negligently 
permitted  the  floor  on  which  plaintiff  stood  when  operating  the 
machine  to  be  slippery,  as  alleged,  whereby  plaintiff,  without  any 
negligence  on  his  part,  was  injured;  and  the  extent  of  the  injury 
and  the  damages  caused  thereby."  "11.  It  is  the  duty  of  every 
master  to  conduct  his  business  with  reasonable  care  and  prudence, 
so  as  not  to  negligently  or  carelessly  subject  his  servant  to  any  dan- 
ger not  ordinarily  incident  to  or  connected  with  his  employment; 
and  it  is  the  duty  of  the  master  to  provide  his  servant  with  a  reason- 
ably safe  working  place,  and  with  reasonably  safe  machinery  and 
appliances  with  which  to  work ;  and  if  the  master  fails  in  this  regard 
(that  is,  fails  to  exercise  such  reasonable  care  and  prudence  in  the 
conduct  of  his  business,  and  fails  to  provide  his  servant  with  a 
reasonably  safe  working  place,  and  with  reasonably  safe  machinery 
for  the  prosecution  of  his  work),  and  the  servant  is  injured  thereby, 
and  for  such  reason,  then  the  master  is  liable  in  damages  for  such 
injury,  unless  negligence  or  want  of  ordinary  care  of  plaintiff  con- 
tributed to  his  injury."  By  themselves,  they  certainly  seem  to  indi- 
cate that  the  question  of  negligence  in  the  condition  of  the  floor  is- 
in  the  case.  They  must,  however,  be  considered  in  connection  with 
the  others  given ;  and  the  question  to  be  determined  is  whether  or 
not,  in  connection  with  those  others,  they  fairly  submit  to  the 
jury  the  questions  of  negligence  raised  by  the  pleadings,  and  as 
to  which  evidence  was  produced,  and  no  others.  Paragraph  1  of 
instructions  given  by  the  court  on  its  own  motion  summarized  the 
pleadings.      Paragraph  2  states  the  action  to  have  been  properly 
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brought  by  a  next  friend.  Paragraph  3  is  as  given  above.  Para- 
graph 4  defines  "preponderance  of  evidence."  By  paragraph  5 
the  jury  were  instructed  that  if  the  machine  was  defective,  and 
defendant  negligent  in  providing  it,  and  thereby  plaintiff  was 
injured,  and  there  was  no  contributory  negligence,  he  should 
recover  damages  proven,  unless  he  had  assumed  the  risk.  By 
paragraph  6  the  jury  were  told  that  if  the  machine  was  not  defec- 
tive, or  defendant  not  negligent  in  providing  it,  or  if  plaintiff  did 
not  exercise  ordinary  prudence  in  its  use,  or  if  he  assumed  the 
risk,  in  either  case  the  verdict  should  be  for  defendant,  and  that  the 
fact  of  injury  while  using  the  machine  was  not  evidence  of  defend- 
ant's negligence.  By  paragraph  7  the  jury  were  told  to  take  into 
consideration  the  age  and  experience  of  plaintiff,  the  nature  and 
operation  of  the  machine,  instructions  given,  condition  of  the  floor, 
whether  or  not  plaintiff  was  exercising  due  care,  and  all  other  cir- 
cumstances bearing  on  the  questions  of  contributory  negligence. 
By  instructions  8  and  9  "  negligence  "  and  "  contributory  negli- 
gence "  were  briefly  defined;  and  by  No.  10  the  jury  were  informed 
that  the  relation  of  employer  and  employee  existed  between  the  par- 
ti s,  and  that  defendant  was  responsible  in  certain  respects  for  acts 
of  Foreman  Wollweber.  No.  11  was  as  given  above.  No.  12  was 
in  terms  following:  "  And,  in  determining  whether  the  machine  and 
appliances  referred  to  in  the  evidence  of  this  case  were  reasonably 
safe  and  fit  for  plaintiff  to  operate  at  the  time  of  his  injury,  you 
should  take  into  consideration  all  of  the  evidence  relating  to  such 
machinery  and  appliances,  and  more  especially  the  shield  in  ques- 
tion, including  the  fact  whether  or  not  such  machinery  and  appli- 
ances, and  their  conditions  at  the  time  of  the  injury,  were  those 
ordinarily  used  and  existing  in  business  of  a  like  and  similar  nature, 
and  that  at  the  time  of  the  injury  the  machine,  in  its  condition,  was 
one  ordinarily  used  in  such  business,  and  was  reasonably  safe  for 
the  operation  of  the  plaintiff,  all  as  it  appears  in  the  evidence." 
No.  13  informed  the  jury  that  not  the  safest,  but  only  reasonably 
safe,  machinery  and  appliances,  are  required;  No.  14,  that  there 
could  be  no  recovery  for  injury  that  might  have  been  avoided  by 
the  exercise  of  ordinary  care  and  prudence  on  the  part  of  plaintiff. 
No.  15  instructed  them  that  known  risks  from  defective  machinery 
and  appliances  and  conditions  in  which  he  is  to  work,  or  such  as 
would  be  apparent,  the  servant  assumes,  if  he  voluntarily  engages 
in  the  work,  or  continues  it  without  objection.  No.  16  instructed 
the  jury  that  offers  of  compromise  were  not  to  be  considered  for 
the  purpose  of  establishing  defendant's  liability.  No.  17  stated  the 
effect  of  wilful  misstatements  by  witnesses;  No.  18,  that  the  jury 
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should  pass  upon  the  credibility  of  witnesses.  No.  19  was  as  to  the 
measure  of  damages ;  and  No.  20,  the  form  of  verdict.  Instruction 
No.  3  asked  by  defendant,  and  given,  told  the  jury  no  evidence  had 
been  produced  of  its  being  usual  or  necessary  to  sprinkle  salt  to 
prevent  slipping  on  the  floor,  and  the  allegations  of  negligence  in 
that  respect  were  to  be  disregarded. 

Assuming  that  there  was  no  evidence  that  the  wet  and  slippery 
condition  of  the  floor  was  due  to  negligence  on  the  part  of  defend- 
ant, and  granting  that  such  condition  is  the  ordinary  and  necessary 
result  of  the  operation  of  the  machine,  is  paragraph  3  of  the  court's 
own  instructions  to  be  taken  as  an  assumption  that  such  condition, 
by  itself,  was  negligence,  and  an  intimation  that  recovery  might  be 
had  on  that  ground  ?  The  jury  were  told  that  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  negligence  in  furnishing  a  defec- 
tive machine.  They  were  told  that  the  burden  of  showing  negli- 
gence in  the  condition  of  the  floor  was  also  on  the  plaintiff.  Was 
this  to  be  taken  as  an  intimation  that  there  was  evidence  to  sustain 
a  finding  that  the  condition  of  the  floor  was  due  to  the  negligence 
of  defendant  ?  In  connection  with  the  instruction  in  No.  6  to  find 
for  the  defendant  if  the  machine  was  not  found  defective,  this  state- 
ment would  seem  to  have  been  intended  and  only  reasonably  under- 
stood to  mean  that  such  burden  was  upon  the  plaintiff,  in  order  to 
enable  him  to  recover  on  the  grounds  mentioned.  No  court  would 
intentionally  declare  that,  in  order  to  recover  on  one  ground  of 
negligence,  a  party  must  prove  two,  and  no  jury  should  be  taken  to 
have  so  understood  an  instruction  unless  clearly  necessary.  In 
view  of  the  close  connection  with  instruction  No.  6,  it  would  seem 
that  the  natural  meaning  would  be  that,  to  warrant  a  recovery  on 
either  ground,  negligence  in  the  respect  indicated  must  be  estab- 
lished. Instruction  No.  3  does  not  expressly  say  that,  to  find  any 
verdict  for  plaintiff,  the  jury  must  find  both  conditions  to  be  met. 
The  natural  inference  from  the  phraseology  that  such  a  requirement 
is  made  must  have  been  prevented  by  the  sixth  instruction,  to  find 
for  defendant  unless  the  machine  was  defective.  It  does  not  seem, 
upon  careful  reconsideration,  that  these  instructions  are  so  contra- 
dictory in  terms  that  they  cannot  be  reasonably  understood  together, 
and  to  bear  the  meaning  required  by  the  case  and  intended  by  the 
court.  Of  course,  if  this  view  is  taken  of  the  meaning  of  the  instruc- 
tions as  a  whole,  there  can  be  no  complaint,  under  our  view  of  the 
evidence,  that  the  verdict  is  contrary  to  the  instructions  taken 
together.  The  fact  that  no  one  thought  of  raising  this  objection  at 
the  trial,  nor  until  after  the  application  for  a  rehearing,  indicates 
that  no  one  then  understood  the  court1  as  requiring  the  plaintiff  to 
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prove  two  grounds  of  negligence  in  order  to  recover  on  the  one  as 
to  which  evidence  appears.  Instruction  No.  n,  at  two  places,  refers 
to  the  duty  of  furnishing  "  a  reasonably  safe  working  place,"  and 
it  speaks  of  the  liability  for  injury  caused  by  a  failure  to  do  so.  It 
purports  to  be  simply  a  statement  of  abstract  law.  Its  application 
to  this  case  is  apparently  sought  to  be  made  by  instruction  No.  12. 
In  that  the  jury  were  expressly  referred  to  the  machinery  and  appli- 
ances, and  especially  to  the  shield,  "  and  their  condition  at  the 
time  of  the  injury."  The  jury  had  been,  as  indicated  above, 
directed  in  instruction  No.  6  to  find  for  the  defendant  in  case  they 
should  decide  the  machine  was  not  defective;  and  in  view  of  the 
facts  that  the  condition  of  the  floor  could  not  be  wholly  eliminated 
from  the  case  so  long  as  the  plaintiff  was  employed  to  stand  upon 
this  wet  floor  in  the  rear  of  this  machine,  within  two  feet  of  the 
revolving  knives,  and  that  the  evidence  discloses  his  slipping  as  one 
of  the  circumstances  of  the  injury,  a  mention  of  the  duty  of  an 
employer  to  provide  a  "  reasonably  safe  place  to  work  "  would  seem 
more  naturally  referable  to  the  machine  and  its  surroundings.  It 
does  not  seem  necessary  to  regard  it  as  an  intimation  to  the  jury 
that  they  were  at  liberty  to  find  negligence  in  the  condition  of  the 
floor  taken  by  itself.  These  two  instructions,  when  taken  in  con- 
nection with  the  others  given,  and  especially  No.  6,  instructing  the 
jury  to  find  for  defendant  in  case  they  should  decide  the  machine 
was  not  defective,  and  No.  12,  referring  the  jury  particularly  to  the 
machine  and  its  appliances  as  what  they  were  to  pass  on,  do  not 
seem,  on  careful  reconsideration,  to  call  for  the  reversal  of  the 
case.  Briefly,  an  instruction  that  the  burden  of  proof  of  the  slip- 
pery condition  of  the  floor  was  on  plaintiff  ought  not  to  be  construed 
as  saying  that  a  verdict  might  be  found  on  such  proof  alone,  nor  as 
contradictory  of  an  instruction  to  find  for  defendant  unless  the 
machine  was  defective.  Nor  should  a  mere  declaration  that  it  is 
the  employer's  duty  to  provide  a  reasonably  safe  place  to  work  in 
be  taken  as  equivalent  to  submitting  the  question  of  negligence  in 
relation  to  the  floor,  unconnected  with  the  machine.  We  do  not 
find  anything  in  the  instructions  refused  that  calls  for  the  reversal 
of  the  case,  any  more  than  did  the  court  at  the  former  hearing. 
No.  1  instructed  a  verdict  for  defendant,  and,  of  course,  could  not 
be  given,  under  our  view  of  the  evidence.  No.  2  was  to  the  effect 
that  there  was  no  evidence  of  undue  hurrying,  "and  upon  that 
issue  of  negligence  charged  in  the  petition  your  verdict  will  be  for 
defendant."  No.  3  was  given.  No.  4  was  sufficiently  discussed  in 
the  former  opinion.  No.  5  was  to  the  effect  that  employment  of  a 
boy  of  plaintiff's  years,  and  instructing  him  to  work  at  this  machine, 
Vol.  X  —  20 
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was  not  negligence.  As  to  these  instructions,  it  has  already  been, 
remarked  that  the  court,  in  the  plainest  language,  in  No.  6  of  its  own. 
instructions,  told  the  jury  to  find  for  defendant  unless  they  found  the. 
machine  defective,  and  unless  they  found  defendant  negligent  in. 
supplying  it.  It  could  not  be  prejudicial  to  refuse  to  go  further,  and 
expressly  caution  the  jury  against  all  other  allegations.  No.  2  and. 
No.  5,  too,  share  with  No.  4  the  defect  of  calling  for  a  verdict  in  disre. 
gard  of  any  defect  in  the  machine.  No.  6,  in  effect,  told  the  jury  that 
the  only  complaint  as  to  the  machine  was  that  the  shield  was  raised 
an  inch  or  more  in  front  of  the  knives,  and,  if  they  found  that  the 
machine  was  the  one  in  ordinary  use  and  in  good  repair,  defendant 
would  not  be  liable,  though  the  shield  was  high  enough  above  the 
drum  to  admit  plaintiff's  fingers  and  hand.  It  was  not  error  to- 
refuse  this  instruction.  All  the  evidence  as  to  the  ordinary  distance 
between  the  drum  and  shield  in  these  machines  fixes  it  at  from  one- 
eighth  to  one-quarter  of  an  inch.  It  was  not  for  the  court  to  deter- 
mine whether  this  would  admit  plaintiff's  hand. 

The  damages  assessed,  in  the  sum  of  $11,500,  are  claimed  to  be 
excessive.  A  former  jury  in  this  case  assessed  the  damages  at 
$5,000,  and  that  verdict  was  set  aside  because  of  an  instruction  that- 
practically  declared  the  defendant  liable  unless  there  was  contribu- 
tory negligence  on  plaintiff's  part.  It  appears  that  the  plaintiff  was 
a  day  laborer,  and  at  the  time  of  the  accident  was  earning  $1.25  per 
day.  His  expectancy  of  life  at  that  time  is  given  as  forty -six  years. 
A  much  smaller  sum  than  the  amount  of  this  verdict,  at  current 
rates  of  interest,  would  purchase  an  annuity  greater  than  his  earn- 
ings as  a  laborer.  He  is,  of  course,  not  totally  disabled.  Under  the 
rule  of  damages  announced  by  the  trial  court  on  the  evidence,  plain- 
tiff would  be  entitled  to  compensation  for  pain  suffered,  for  dis- 
figurement, and  for  loss  of  earning  capacity  subsequent  to  his 
majority.  Of  course,  none  of  these  can  be  exactly  estimated,  but 
it  seems  clear  that  the  amount  found  is  much  in  excess  of  the 
ordinary  rule  in  such  cases,  and  that  there  should  be  a  remittitur  of 
a  considerable  amount  of  this  verdict,  and  judgment  entered  for  the 
remainder,  rather  than  send  this  case  back  for  another  trial,  where 
two  juries  have  found  there  was  a  meritorious  cause  of  action,  and 
this  court  has  said  that  their  finding  is  based  upon  the  evidence. 
Plaintiff  testifies  to  suffering  severe  pain  for  "  the  first  week,"  and 
that  he  was  confined  to  his  bed  some  three  weeks,  and  to  the  house 
for  about  two  months.  No  medical  expenses  are  shown,  and  it 
appears  a  surgeon  was  supplied  by  defendant.  It  is  recommended 
that  plaintiff  below  be  allowed  to  file  a  remittitur  within  thirty  days, 
of  $4,000,  and  upon  filing  of  the  same  the  judgment  for  the  remainder 
be  affirmed,  and  in  default  thereof  that  the  judgment  be  reversed. 
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Day  and  Kirkpatrick,  CC,  concur. 

Per  Curiam:  —  For  the  reasons  above  given,  it  is  ordered  that 
the  plaintiff  be  allowed  to  file  a  remittitur  in  thirty  days  of  $4,000, 
and  that  the  remainder  of  the  judgment,  with  interest  on  such 
remainder  from  date  of  its  rendition,  be  affirmed,  and  in  default  of 
such  remittitur  the  judgment  to  be  reversed  and  the  cause  remanded. 


TUCKER  V.  DRAPER. 

Supreme  Court,  Nebraska,  June,  ipoi. 


CHILD  KILLED  BY  FALLING  INTO  WELL  —  DANGEROUS  PREMISES 

—  DUTY  AND  LIABILITY  OF  OWNER  OF  PREMISES— PLEADING 

—  PECUNIARY  INJURY  —  IMPUTED  NEGLIGENCE  OF  PARENT.  — 
x.  One  who  goes  upon  the  premises  of  another  by  express  or  implied  invi- 
:ation  of  the  owner  may  recover  damages  for  an  injury  caused  by  a  failure 
on  the  part  of  such  owner  to  keep  the  premises  in  a  reasonably  safe 
condition. 

S.  In  an  action  by  an  administrator  to  recover  damages  for  the  death  of  his 
intestate,  under  chapter  ai,  Comp.  St.,  the  petition  must  show  a  pecuniary 
injury  to  the  widow  or  next  of  kin,  but  as  against  a  general  demurrer  it  is 
sufficient  in  that  regard  to  allege,  that,  "  by  reason  of  the  death  of  the  intes- 
tate, and  the  loss  of  the  service  and  society  and  fellowship  of  the  said 
intestate,  the  plaintiff  has  been  damaged  in  the  sum  of  $5,000." 

3.  In  such  action,  unless  the  facts  are  undisputed,  and  are  of  such  a  nature 

that  ordinary  minds  would  not  differ  in  their  judgment  of  them,  the  ques- 
tion of  negligence  must  be  submitted  to  the  jury. 

4.  Evidence  examined  and  found  sufficient  to  warrant  the  trial  court  in  sub 

mining  the  question  of  negligence  to  the  jury. 

5.  In  such  action  for  the  death  of  a  child,  the  father,  as  administrator,  being 

plaintiff,  it  is  error  to  instruct  the  jury  that  contributory  negligence  of  the 
father  is  no  defense  (1). 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Lancaster  County. 

Action  by  Thomas  S.  Draper,  as  administrator,  etc.,  against  Nancy 
J.  Tucker,  as  administratrix,  etc.,  to  recover  for  the  death  of  plain- 
tiff's intestate.  From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.     Judgment  reversed. 

1.  For  actions  relating  to  children  in-  As  to  the  liability  for  in j  uries  to  chil- 

jured  on   dangerous  premises  and  the  dren  on  dangerous  premises,  see  Note 

liability  therefor,  from  1897  to  date,  see  on  the  Liability  for  Accidents  to 

vols.  1-10  Am.  Neg.  Rep.,  and  the  cur-  Children  on  Turntables,  9  Am.  Neg. 

rent  numbers  of  that  series  of  Reports.  Rep.  61 1-6 16. 


308  American  Negligence  Reports. 

Field  &  Brown,  for  plaintiff  in  error. 

Geo.  A.  Adams  and  £.  J.  Burkett,  for  defendant  in  error. 

Sedgwick,  C.  —  The  plaintiff  sued  as  administrator  of  his  son,  a 
child  three  years  and  three  months  of  age,  who  was  killed  by  fall- 
ing into  a  well  on  the  premises  of  the  defendant.  There  was  a  trial 
with  a  jury,  and  verdict  for  the  plaintiff.  The  defendant's  motion 
for  a  new  trial  was  overruled,  and  judgment  entered  on  the  verdict. 
The  case  is  brought  here  upon  petition  in  error. 

The  defendant  insists  that  the  petition  was  insufficient,  and  that 
the  general  demurrer  thereto  ought  to  have  been  sustained  by  the 
court;  and  the  first  ground  of  this  objection  is  that,  as  the  accident 
occurred  on  the  private  property  of  the  defendant,  and  in  the 
absence  of  an  express  or  implied  invitation  to  the  deceased  child  to 
go  upon  the  premises,  there  can  be  no  recovery;  and  that  the  facts 
alleged  in  the  petition  fail  to  show  such  invitation.  There  is  some 
repetition  and  some  incoherency  in  the  petition,  but  it  contains  the 
allegations  that  defendant  permitted  the  public  in  general  to  use  the 
lots  for  hitching  horses  and  teams,  and  permitted  their  use  by 
the  patrons  of  the  saloon  and  other  persons  desiring  places  to  hitch 
horses  and  teams  during  their  temporary  stay  in  the  city  of  Lincoln, 
and  the  lots  were  thrown  open  to  the  public  in  connection  with  said 
saloon  so  as  to  better  enable  the  tenant  to  rent  said  saloon,  and 
make  it  bring  a  better  rental  and  more  money  to  the  owners;  and 
for  said  reason  the  public  was,  by  defendant,  notified  and  invited 
to  go  upon  said  lots  and  use  them  as  above  stated;  and  said  lots 
and  premises  were  by  defendants  thrown  open  to  the  public  in  gen- 
eral, and  the  general  public  was,  by  defendant,  invited  to  enter  and 
use  the  same  as  public  property.  As  against  a  general  demurrer, 
we  think  there  is  here  an  allegation  that  the  lots  were  thrown  open 
to  the  general  public,  and  the  general  public  was  invited  to  use  the 
lots  as  public  property;  and  the  deceased  child,  being  one  of  the 
general  public,  he  was,  of  course,  embraced  in  the  invitation. 

The  second  objection  to  the  sufficiency  of  the  petition  is,  that 
there  is  no  sufficient  allegation  of  pecuniary  loss  to  the  plaintiff. 
The  allegation  is  that,  "  By  reason  of  the  death  of  the  said  Harry 
Draper,  the  plaintiff  has  been  damaged  by  reason  of  the  loss  of  the 
service  and  society  and  fellowship  of  the  said  Harry  Draper  in  the 
sum  of  $5,000."  It  is  assumed  that  the  society  and  fellowship  of 
one's  children  have  no  pecuniary  value.  Some  courts  have  so 
expressed  themselves,  but  we  do  not  find  it  necessary  to  discuss 
that  proposition.  In  Hurst  v.  Railway  Co.,  84  Mich.  539,  48  N.  W. 
Rep.  44,  the  Supreme  Court  of  Michigan  in  a  well-reasoned  opinion, 
citing  many  authorities,  concludes  that  "  pecuniary  injury   must 
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he  alleged  and  proved.' '  There  was  no  allegation  of  loss  of  service, 
nor  of  actual  pecuniary  damage.  The  allegation  was,  "  By  reason 
of  which  negligence  of  said  defendant  and  injury  to  and  death  of 
said  Lorenzo  Hurst  an  action  has  accrued  to  said  plaintiff,  as  repre- 
sentative of  the  next  of  kin  of  said  Lorenzo  Hurst,  and  in  which  he 
claims  damages  from  said  defendant  in  the  sum  of  $10,000."  The 
court  said:  "It  is  argued,  however,  by  counsel,  that  this  statute 
declares  the  liability  of  the  person  or  corporation  whose  negligence 
caused  the  death,  and  that,  therefore,  no  evidence  of  pecuniary  dam- 
ages was  requisite  to  entitle  the  next  of  kin  to  maintain  the  action, 
and  recover  such  damages.  The  statute  leaves  it  to  the  jury  to  give 
such  damages  as  they  shall  deem  fair  and  just;"  and  held  that 
there  must  be  a  special  allegation  of  pecuniary  loss  in  the  petition, 
which  must  be  supported  by  proof.  See  also  Orgail  v.  Railroad 
Co.,  46  Neb.  4,  64  N.  W.  Rep.  450;  Electric  Co.  v.  Laughlin,  45 
Neb.  391,  63  N.  W.  Rep.  941.  In  Railroad  Co.  v.  Van  Buskirk,  58 
Neb.  252,  78  N.  W.  Rep.  514,  the  action  was  brought  by  the  admin- 
istrator of  the  estate  of  Charles  P.  Van  Buskirk,  deceased,  and  the 
petition  alleged  that  "  the  said  Charles  P.  Van  Buskirk  has  neither 
wife  nor  children,  but  left  Alonzo  J.  Van  Buskirk  and  Mary  P.  Van 
Buskirk,  his  parents,  and  Gertrude  G.  Eledge,  Lewis  G.  Van  Bus- 
kirk, *  *  *  brothers  and  sisters,  who  are  heirs  at  law  and  next 
of  kin,  who  have  been  damaged  in  the  sum  of  $5,000"  (1).  This 
petition  was  precisely  within  the  rule  announced  in  Hurst  v.  Rail- 
way Co.,  84  Mich.  539,  48  N.  W.  Rep.  44,  and  other  cases,  and  was 
clearly  insufficient,  and  was  so  held.  In  the  opinion  it  is  said  that 
it  is  necessary  to  aver  a  loss  of  means  of  support  where,  from  the 
relation  of  the  survivors,  the  law  would  not  presume  that  from  his 
death  such  survivors  had  been  deprived  of  their  means  of  support; 
but  it  was  not  intended  to  declare  the  rule  that  the  action  cannot  be 
maintained  unless  it  in  some  way  appears  that  the  survivors  of  the 
deceased  have  lost  their  means  of  support.  Loss  of  means  of  sup- 
port is  pecuniary  injury,  but  it  by  no  means  follows  that  it  is  the 
only  pecuniary  injury  for  which  a  recovery  may  be  had  in  such 
actions.  City  of  Friend  v.  Burleigh,  53  Neb.  674,  74  N.  W.  Rep. 
50  (5  Am.  Neg.  Rep.  271  n).  The  services  might  be  valuable  to  a 
parent  entitled  thereto,  who  was  in  such  financial  condition  as  not 
to  be  dependent  upon  such  services. 

The  defendant  insists  that  there  was  not  sufficient  evidence  to 
warrant  the  submission  of  the  issues  to  the  jury.  The  case  of  Rich- 
ards v.  Connell,  45  Neb.  467,  63  N.  W.  Rep.  915,  is  cited  as  decisive 

1.  See  also  C.  B.  &  Q.  R.  R.  Co.  v.  where  R.  R.  Co.  v.  Van  Buskirk,  58 
Bond  (Neb.),  6  Am.  Neg.  Rep.   116,     Neb.  252,  is  approved  and  followed. 
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of  this  question.  In  that  case  the  court  said:  "The  owner  of  a 
vacant  lot  upon  which  is  situated  a  pond  of  water  or  dangerous 
excavation  is  not  required  to  fence  it,  or  otherwise  insure  the  safety 
of  strangers,  old  or  young,  who  may  resort  to  said  premises  not  by 
invitation,  express  or  implied,  but  for  the  purpose  of  amusement, 
or  from  motives  of  curiosity."  A  boy  of  about  ten  years  of  age, 
who  was  accustomed  to  play  in  and  about  a  pond  of  water  in  a 
vacant  lot,  the  property  of  defendant,  fell  from  a  section  of  sidewalk 
which  he  was  using  as  a  raft  on  the  pond,  and  was  drowned.  The 
defendant  had  permitted  the  surface  water  to  accumulate  on  this 
lot.  He  had  nothing  to  do  with  causing  it  to  accumulate  there. 
The  pond  was  formed  in  the  course  of  nature.  The  boy  formed  a 
raft,  and  "  went  on  said  pond,  floating  thereon."  He  was  capable 
of  constructing  and  did  construct  the  "  raft  "  that  caused  his  death. 
Negligence,  and  even  recklessness,  was  properly  chargeable  against 
him,  and  it  was  held  that  the  defendant  was  not  liable.  We  have 
no  doubt  that  under  the  facts  in  that  case  the  law  was  correctly 
applied.  The  case  of  City  of  Omaha  v.  Bowman,  52  Neb.  293,  72 
N.  W.  Rep.  316,  is  similar  in  character.  "A  body  of  water  —  either 
standing,  as  in  ponds  and  lakes,  or  running,  as  in  rivers  and  creeks, 
or  ebbing  and  flowing,  as  on  the  shores  of  seas  and  bays  —  is  a 
natural  object,  incident  to  all  countries  which  are  not  deserts. 
Such  a  body  of  water  may  be  found  in  or  close  to  nearly  every  city 
or  town  in  the  land.  The  danger  of  drowning  in  it  is  an  apparent, 
open  danger,  the  knowledge  of  which  is  common  to  all;  and  there 
is  no  just  view,  consistent  with  recognized  rights  of  property  own- 
ers, which  would  compel  one  owning  land  upon  which  such  water,  or 
part  of  it,  stands  or  flows,  to  fill  it  up,  or  surround  it  with  an 
impenetrable  wall."  Peters  v.  Bowman,  115  Cal.  345,  1  Am.  Neg. 
Rep.  345,  47  Pac.  Rep.  113,  114;  City  of  Omaha  v.  Bowman,  52  Neb. 
293,  72  N.  W.  Rep.  316  (1).  There  is  no  hard  and  fast  rule  applica- 
ble to  every  one  under  like  circumstances.  To  an  adult  in  full  pos- 
session of  his  mental  and  physical  powers,  one  standard  may  be 
applied;  to  a  boy,  particularly  if  he  be  of  limited  intelligence, 
another  standard;  and  to  an  infant  not  sui juris,  and  totally  ignorant 
of  danger,  still  another.  Railroad  Co.  v.  Cumberland,  20  Sup.  Ct. 
Rep.  380,  382;  Huff  v.  Ames,  16  Neb.  139,  19  N.  W.  Rep.  623,  49 
Am.  Rep.  719.  "Much  may  depend  upon  the  character  of  the 
injury,  the  circumstances  under  which  it  occurred,  and  the  size, 
intelligence,  and  maturity  of  the  child.     In  such  cases  the  jury  must 

1.  See  also  subsequent  decision  in  dismissing  action  was  reversed,  follow* 
Bowman  v.  City  of  Omaha  (Neb.),  6  ing  City  of  Omaha  v.  Richards,  49  Neb. 
Am.  Neg.  Rep.  597,  in  which  judgment    244. 
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toe  allowed  to  pass  upon  the  question  of  contributory  negligence. 
It  is  error  to  rule  it  as  a  question  of  law."  Gillespie  v.  McGowan, 
ioo  Pa.  St.  144,  45  Am.  Rep.  365,  368.  It  is  only  where  the  facts 
.are  undisputed,  and  are  of  such  a  nature  that  ordinary  minds  would 
not  differ  in  their  judgment  of  them,  that  the  question  is  one  of  law 
for  the  court.  In  Richards  v.  Connell,  supray  it  is  said  "  that  plain* 
tiff  can  recover  in  case  where  the  plaintiff  was  injured  while  upon 
defendant's  premises  by  invitation  of  the  latter,  and  where  the 
negligence  consists  in  a  failure  to  keep  such  premises  in  a  reason- 
ably safe  condition."  It  appears  that  these  premises,  consisting  of 
three  lots  in  the  heart  of  the  city  of  Lincoln,  had  a  saloon  located 
at  one  corner  of  the  tract;  that  the  lots  were  so  situated  that  teams 
could  drive  thereon  immediately  from  the  principal  streets  of  the 
city,  and  that  people  had  frequently  been  invited  by  the  owner  to 
use  the  lots  for  the  purpose  of  hitching  their  teams,  and  that  the 
citizens  generally  did  so,  both  those  who  patronized  the  saloon  and 
others;  that  there  had  been  shows  or  some  kind  of  public  entertain* 
ments  upon  the  lots  at  different  times,  and  people  had  frequented 
them  at  such  times,  the  people  being,  as  one  of  the  witnesses 
expressed  it,  "as  thick  as  they  could  stand;"  that  there  were  at 
one  time  stairs  put  in  at  least  two  places  to  enable  the  people  to  go 
•on  the  lots  directly  from  the  sidewalk  on  one  side  thereof,  and  it 
does  not  appear  how  long  these  stairs  so  remained,  or  whether  they 
were  taken  away.  The  evidence  also  tends  to  show  that  a  neighbor 
was  allowed  to  and  did  use  the  lots  for  storing  sewer  tiling,  and  that 
piles  of  said  tiling  three  to  five  feet  in  height,  and  covering  a  con- 
siderable space,  were  at  times  upon  said  lots;  that  the  well  was 
located  in  an  open  part  of  said  lots  about  twenty  feet  from  the  said 
tiling;  that  the  well  was  something  more  than  twenty  feet  deep, 
and  that  the  top  was  surrounded  by  a  curb  ten  or  twelve  inches 
high,  which  had  been  covered  over  with  boards;  that  these  boards, 
•or  at  least  some  of  themr  were  loose,  and  had  been  removed,  and 
had  been  allowed  to  remain  so  for  six  months  or  more  immediately 
prior  to  the  accident;  that  there  was  a  path  running  somewhere  in 
the  lots,  and  within  three  or  four  feet  of  the  well;  that  it  was  a 
very  public  place,  and  that  the  boys  of  the  city  had  frequently 
played  ball  on  an  adjoining  lot,  and  on  such  occasions  had,  in  play- 
ing ball,  run  across  the  lot  in  question;  that  they  were  playing  ball 
there  on  the  day  of  the  accident,  and  not  long  before  the  accident 
one  of  the  bovs,  in  chasing  the  ball,  nearly  ran  into  the  well;  that 
the  health  officer  of  the  city,  some  two  or  three  years  before  the 
accident,  called  the  attention  of  the  owner  of  the  premises  to  the 
•dangerous  condition  of  the  well,  and  was  told  by  the  owner  to  go 
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to  h ,  that  he  would  run  his  own  business;  and  that  the  well  had 

thereafter  remained  substantially  in  the  same  condition  until  the 
accident;  that  on  the  day  of  the  accident  the  deceased  boy,  with  his 
little  brother,  who  was  about  five  years  old,  walked  down  to  the 
livery  stable  near  the  premises,  where  their  father's  family  horse 
was  kept,  to  see  the  horse,  and  then  walked  from  there  over  ta 
these  lots,  and  to  the  well  in  question;  and  the  little  boy  in  ques- 
tion, while  standing  by  the  well,  and  without  any  apparent  cause, 
was  seen  by  one  of  the  witnesses  "  just  stand  and  fall  into  the  well, 
apparently  reaching  for  something;  "  that  the  persons  employed  by 
the  defendant  to  take  care  of  the  premises  must  have  known  the 
condition  of  the  premises,  and  how  it  was  being  used,  and  the 
apparent  danger  from  the  well.  There  may  be,  and  often  are,  cir- 
cumstances under  which  one  owes  some  active  duty  to  a  trespasser 
upon  his  premises.  If  a  man  wilfully  lies  down  upon  a  railroad 
track,  the  engineer  must  not  wantonly  run  his  engine  over  him.  One 
may  not  set  a  snare  or  spring  gun  for  trespassers,  and,  knowing  that 
some  stranger  had  placed  the  snare  or  spring  gun,  if  he  wantonly 
allows  it  to  remain,  he  will  be  responsible  for  the  consequences. 
A  well  may  be  so  contrived  as  to  act  as  a  dangerous  trap,  and  one 
who  allows  it  so  to  remain  upon  his  premises  will,  under  some  cir- 
cumstances, be  liable.  If  adults,  or  children  of  such  age  as  to  ordi- 
narily be  capable  of  discerning  and  avoiding  danger,  are  injured 
while  trespassing  upon  the  premises  of  another,  they  may  be  with- 
out remedy,  while,  under  similar  circumstances,  children  of  three  or 
four  years  of  age  would  be  protected.  If  I  know  that  there  is  an 
open  well  upon  my  premises,  and  know  that  children  of  such  tender 
years  as  to  have  no  notion  of  their  danger  are  continually  playing 
around  it,  and  I  can  obviate  the  danger  with  very  little  trouble  to 
myself,  and  without  injuring  the  premises,  or  interfering  with  my 
own  free  use  thereof,  I  owe  an  active  duty  to  those  children;  and, 
if  I  neglect  that  duty,  and  they  fall  into  the  well,  and  are  killed,  it 
is  through  my  negligence.  I  cannot  urge  their  negligence  as  a 
defense,  even  though  I  have  never  invited  or  encouraged  them 
expressly  or  impliedly  to  go  upon  the  premises.  In  Kinchlow  v. 
Elevator  Co.  (Kan.  Sup.),  46  Pac.  Rep.  703,  a  boy  ten  years  of  age, 
who  was,  by  permission  of  the  company,  assisting  in  sweeping  grain 
cars  for  which  he  and  other  boys  were  paid  by  being  allowed  tho» 
grain  which  they  so  gathered,  went  to  an  exhaust-steam  barrel  to 
warm  his  feet.  He  had  no  permission  from  the  company  to  go 
there,  and  in  stepping  upon  the  cover  (which  was  loose)  the  cover 
tipped,  and  he  fell  into  the  barrel,  scalding  his  feet  and  legs.  The 
court  said:     "We  think   it  ought  to  have  been  submitted  as  a. 


American  Negligence  Reports.  313 

question  of  fact  for  the  jury  to  determine  upon  the  evidence  whether 
the  defendant  was  guilty  of  negligence  or  not  in  placing  the  barrel 
in  that  position,  and  in  maintaining  it  with  such  an  insecure  cover; 
and  also,  whether  or  not,  considering  the  age  and  incapability  of  the 
plaintiff,  he  was  guilty  of  contributory  negligence  in  stepping  upon 
the  cover."  The  court  also  quotes  the  following  from  an  opinion 
of  the  Supreme  Court  of  Michigan:  "A  license  to  come  upon  one's 
premises,  especially  if  in  the  licensor's  interest,  imposes  upon  him 
the  duty  to  warn  those  who  come  of  any  danger  in  coming  of  which 
he  knows  or  ought  to  know,  and  they  do  not."  And  the  court  also 
quoted  the  following  from  the  Supreme  Court  of  Pennsylvania: 
"  While  it  is  true,  in  general,  that  where  no  duty  is  owed  no  liability 
arises,  this  rule  varies  with  circumstances ;  and  where,  therefore,  an 
owner  has  reason  to  apprehend  danger  from  the  peculiar  situation 
of  his  property  and  its  openness  to  accident,  the  question  of  duty 
then  becomes  one  for  a  jury,  to  be  determined  upon  all  its  facts  of 
the  probability  of  danger  or  grossness  of  the  act  of  imputed  negli- 
gence." The  demurrer  to  the  evidence,  which  the  trial  court  sus- 
tained, was  overruled  by  the  Supreme  Court.  In  Hargreaves  v. 
Deacon,  25  Mich.  1,  the  cistern  into  which  the  child  fell  was  made 
for  the  lawful  use  of  the  owner,  and  was  then  being  used  in  the 
customary  way.  There  was  no  evidence  of  its  having  been 
abandoned,  or  that  the  owner  knew  that  little  children  were  accus- 
tomed to  play  around  it.  There  was  "  nothing  to  indicate  any 
wanton  or  inhuman  disposition  in  the  defendant."  The  defendant 
had  not  allowed  the  cistern  to  remain  uncovered,  but  in  using  the 
cistern  the  cover  had  been  temporarily  removed.  From  the  very 
interesting  opinion  of  Mr.  Justice  Campbell  it  appears  that,  if  there 
had  been  circumstances  in  the  case  indicating  a  wanton  or  inhuman 
disposition  in  the  defendant,  he  would  have  been  held  liable.  In 
Klix  v.  Nieman  (Wis.),  32  N.  W.  Rep.  223,  a  boy  of  nine  years,  while 
playing  upon  and  about  a  pond  of  water  on  defendant's  premises, 
was  drowned.  In  holding  the  defendant  not  liable,  the  court  said: 
"  Unless  we  hold  that  the  defendant  was  under  a  legal  obligation  to 
fence  this  pond  for  the  protection  of  children  reaching  and  playing 
upon  it,  there  can  be  no  recovery.  It  is  obvious  that  the  fence 
would  have  to  be  very  high  and  very  tight  to  offer  any  effectual 
guard  against  children  having  access  to  the  pond;  but  upon  the  facts 
we  do  not  think  the  law  imposed  the  duty  upon  the  defendant  of 
building  a  fence  or  guard  to  prevent*children  from  reaching  the 
pond."  In  the  case  at  bar  the  well  was  apparently  of  no  use  to  any 
one.  It  ought  to  have  been  filled,  or,  at  any  rate,  it  could  easily 
have  been  put  in  such  condition  as  to  have  prevented  this  accident. 
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We  are  not  called  upon  to  say  what  finding  we  would  make  upon 
the  evidence  in  this  record.  We  think  it  was  for  the  jury  to  say 
whether  there  was  an  implied  invitation  to  go  upon  these  lots  which 
included  this  little  boy,  and  whether  there  was  on  the  part  of  the 
owners  of  the  premises  such  recklessness  of  danger  to  little  children 
as  to  "indicate  a  wanton  and  inhuman  disposition  in  the  defend- 
ant.* '  The  former  question  was  submitted  by  the  trial  court  with 
proper  instructions,  and  defendant  cannot  complain  of  a  failure  to 
submit  the  latter. 

The  trial  court  excluded  evidence  offered  by  the  defendant  to 
-show  contributory  negligence  on  the  part  of  the  plaintiff.  There 
were  circumstances  shown  in  the  evidence  sufficient  to  require  this 
question  to  be  submitted  to  the  jury  if,  under  the  law,  contributory 
negligence  of  the  plaintiff  would  constitute  a  defense  in  this  case; 
but  the  court  instructed  the  jury  that  "  contributory  negligence  on 
the  part  of  either  or  both  his  parents  under  the  law  is  no  bar  to 
this  action/'  and  this  instruction  is  complained  of  as  error.  Under 
our  statutes,  if  the  "  neglect"  was  such  as  would  have  entitled  the 
party  injured  "  to  maintain  an  action  and  recover  damages  in  respect 
thereof,"  then  the  person  who  would  have  been  liable  if  death  had 
not  ensued  "shall  be  liable  to  an  action  for  damages."  Under  a 
statute  which  provides  that  all  causes  of  action  shall  survive,  an 
action  was  brought  by  an  administrator  for  the  benefit  of  the  estate 
of  a  child  whose  death  was  caused  by  the  negligence  of  the  county. 
The  negligence  of  the  parents  contributed  to  the  injury.  Neither 
the  father  nor  mother  was  a  party  to  the  action.  The  court  said: 
"  It  is  claimed  that  appellant  ought  not  to  recover,  for  the  reason 
that  it  is  not  shown  that  the  parents  of  the  child  were  free  from 
contributory  negligence;  and,  since  they  inherited  his  estate,  the 
rule  which  would  bar  a  negligent  parent  from  recovering  in  such  a 
case  in  his  own  right  ought  to  apply.  But  plaintiff  seeks  to  recover 
in  the  right  of  the  child,  and  not  for  the  parents,"  and  "  such  negli- 
gence would  prevent  a  recovery  by  the  parents  in  their  own  right." 
Wymore  v.  Mahaska  Co.  (Iowa),  43  N.  W.  Rep.  264.  It  was  clearly 
shown  by  the  Supreme  Court  of  Vermont,  in  Ploof  v.  Traction  Co. 
(Vt.),  41  Atl.  Rep.  1017,  that  the  case  last  cited  is  not  in  point  under 
a  statute  like  ours.  Under  our  statutes  the  intestate's  right  of 
action  does  not  survive.  No  action  can  be  brought  for  the  benefit 
of  his  estate.  The  petition  must  show  a  pecuniary  injury  to  the 
wife  and  next  of  kin.  Railroad  Co.  v.  Van  Buskirk,  58  Neb.  252, 
78  N.  W.  Rep.  514,  and  cases  cited.  In  this  case  the  father  is  the 
next  of  kin.  He  is  also  the  administrator,  and  the  plaintiff  in  the 
case,  suing  for  his  own  benefit.     Shall  the  State  say  to  the  father, 
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""  If  you  know  that  your  child  is  in  danger  of  injury  from  the  negli- 
gence of  others,  you  are  under  no  legal  obligation  to  protect  it  from 
such  injury;  and,  if  you  allow  the  child  to  be  killed,  you  may  recover, 
from  one  who  is  equally  at  fault  with  yourself,  for  any  pecuniary 
injury  you  may  suffer  by  reason  of  the  death  ? "  No  such  meaning 
^an  be  derived  from  the  statute.  The  negligence  of  the  father  can- 
not be  imputed  to  the  child,  and  in  an  action  for  the  benefit  of  the 
child,  or  of  his  estate,  where  such  action  is  allowed,  the  negligence 
of  the  father  is  no  defense.  Huff  v.  Ames,  16  Neb.  139,  19  N.  W. 
Rep.  623,  49  Am.  Rep.  719.  But  in  an  action  by  the  father  for  his 
own  benefit  to  recover  for  the  pecuniary  injury  which  he  has  suffered 
by  reason  of  the  death  of  the  child,  his  own  negligence  con- 
tributing to  the  death  will  defeat  his  recovery.  Railway  Co.  v. 
Gravitt  (Ga.),  20  S.  E.  Rep.  550.  In  the  case  of  Traction  Co.  v 
Hone  (N.  J.  Sup.),  35  Atl.  Rep.  899,  the  Supreme  Court  of  New 
Jersey  announced  a  different  rule.  The  Supreme  Court  of  Vermont, 
in  Ploof  v.  Traction  Co.,  cited  above,  criticises  the  New  Jersey  case 
and  says,  "  The  opinion  cites  —  evidently  without  careful  considera- 
tion—  the  Iowa  case  as  supporting  the  decision."  But  the  New 
Jersey  Court  of  Errors  and  Appeals  had  already  reviewed  the 
decision  of  the  lower  court,  and,  being  equally  divided  upon  the 
question  here  considered,  reversed  the  decision  of  the  lower  court 
upon  another  point.  Traction  Co.  v.  Hone  (N.  J.  Err.  and  App.), 
38  Atl.  Rep.  759.  We  think  that  the  question  of  contributory  neg- 
ligence ought  to  have  been  submitted  to  the  jury,  and  for  the  error 
of  the  trial  court  in  refusing  to  do  so  it  is  recommended  that  the 
judgment  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Oldham  and  Pound,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


SONN  V.  ERIE  RAILROAD  COMPANY. 

Supreme  Court,  New  Jersey,  June,  ipoi. 


^BICYCLIST  INJURED  AT  RAILROAD  CROSSING  —  DEFECTIVE  TRACK 
—  DUTY  AND  LIABILITY  OF  RAILROAD  COMPANY.  —  A  railroad 
company  was  required  by  charter  "  to  construct  and  keep  in  repair,  good 
and  sufficient  bridges  over  or  under  the  said  railway,  where  any  public  or 
other  road  shall  cross  the  same,  so  that  the  passage  of  carriages,  horses  and 
cattle  across  the  said  railway  shall  not  be  impeded  thereby."    At  the  grade 
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crossing  of  a  turnpike  by  the  single-track  railroad  of  said  company  the 
bridging  consisted  of  planks  four  inches  thick,  laid  parallel  with  the  rails. 
The  crossing  was  diagonal,  and  was  dangerous,  because  the  view  of  the 
trains  was  not  clear.  A  bicyclist  tiding  over  the  track  was  thrown  from 
her  wheel  and  injured  by  reason  of  a  gap  in  the  bridging  just  inside  the 
further  rail  in  her  coarse,  caused  by  the  removal  of  six  feet  in  length  of 
one  of  such  planks.  In  a  suit  against  the  company  to  recover  resultant 
damages,  Held:  i.  Thai  the  duty  enjoined  by  the  charter  was  one  to  the 
public  lawfully  using  the  highway,  including  those  traveling  on  bicycles, 
and  that  the  facts  recited  showed  a  breach  of  such  duty;  a,  that,  considering 
the  character  of  the  crossing,  and  the  duty  of  travelers  to  look  for  approach- 
ing trains,  the  failure  of  the  bicyclist  to  notice  such  a  gap  in  the  bridging 
was  not  indisputably  negligent. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Emma  R.  Sonn  against  the  Erie  Railroad  Company. 
From  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
affirmed. 

Argued  February  term,  1901,  before  Depue,  Ch.  J.,  and  Dixonr 
Collins  and  Hendrickson,  JJ. 

Cortlandt  Parker,  for  plaintiff  in  error. 

Samuel  Kalisch,  for  defendant  in  error. 

Collins,  J.  —  Recovery  was  had  for  personal  injuries  sustained  by 
the  plaintiff  through  being  thrown  from  a  bicycle  while  riding  upon 
the  Pompton  turnpike  across  the  New  York  and  Greenwood  Lake 
branch  of  the  Erie  railroad.  This  branch  is  a  single-track  road 
originally  constructed  uader  the  charter  of  the  Montclair  Railway 
Company  (P.  L.  1867,  p.  301),  and  at  the  time  of  the  accident  was 
owned  and  controlled  by  the  defendant,  upon  which  devolved, 
therefore,  the  duty  imposed  by  section  9  of  said  charter,  —  "to  con- 
struct and  keep  in  repair,  good  and  sufficient  bridges  over  or  under 
the  said  railway,  where  any  public  or  other  road  shall  cross  the  same, 
so  that  the  passage  of  carriages,  horses  and  cattle  across  the  said 
railway  shall  not  be  impeded  thereby."  The  railroad  crosses  the 
turnpike  diagonally  at  grade,  running  northwest  and  southeast,  while 
the  turnpike  runs  nearly  north  and  south.  The  bridging  of  the  track 
by  defendant  was  effected  by  means  of  planks  four  inches  thick  and 
eight  inches  wide,  laid  parallel  with  the  rails  and  extending  across 
the  whole  traveled  way  of  the  turnpike.  The  planks  next  the  rails 
on  the  inside  were  two  inches  away,  in  order  to  allow  space  for 
wheel  Manges.  On  August  18,  1897,  the  plaintiff  and  a  Mr.  Van 
Duyne,  to  whom  she  was  then  engaged  to  be  married,  took  a  day's 
excursion  from  Newark.  They  went  by  way  of  the  Pompton  turn- 
pike upon  a  tandem  bicycle.     On  the  outward  trip  nothing  abnormal 
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at  the  railroad  crossing  mentioned  was  perceived.  On  their  return 
the  accident  occurred.  According  to  the  plaintiff's  testimony,  it 
was  caused  by  the  front  wheel  of  the  bicycle  running  into  a  gap  in 
the  bridging  caused  by  the  removal  of  about  six  feet  in  length  of 
the  plank  next  inside  the  further  rail  in  her  course. 

The  defendant  contends  that  a  bicycle  is  not  a  carriage,  and  that 
therefore  its  statutory  duty  above  recited  does  not  extend  to 
bicyclists  using  the  turnpike.  We  have  a  statute,  enacted  in  1888 
{3  Gen.  St.,  p.  2940),  that  declares  that  bicycles  are  carriages,  within 
the  meaning  of  the  road  act.  It  is  plausibly  argued  that  this  statute 
imposes,  and  can  impose,  no  additional  burden  upon  the  railroad 
company;  and  we  are  asked  to  take  judicial  notice  that  bicycles  were 
unknown  in  1867,  when  its  duty  was  defined.  Even  so;  it  does  not 
follow  that  a  bicyclist  has  no  rights  against  the  railroad  company. 
The  duty  imposed  is  to  the  public,  not  simply  to  those  using  car- 
riages or  owning  horses  or  cattle.  Every  person  using  the  turnpike 
has  a  right  to  assume  that  the  railroad  bridging  will  be  constructed 
and  kept  in  such  repair  as  to  be  good  and  sufficient  for  the  safe 
passage  of  carriages,  horses,  and  cattle;  and,  if  that  duty  is  not 
performed,  resultant  damages  are  recoverable  by  any  one  lawfully 
and  carefully  using  the  highway.  A  gap  in  the  bridging  four  inches 
in  depth  would  surely  impede  carriages,  and,  in  case  of  those  of 
light  weight  and  slender  construction,  might  cause  great  injury 
either  to  the  vehicle  or  an  occupant.  That  a  bicyclist  using  a  high- 
way, and  injured  by  some  disturbance  of  its  surface,  has  an  action 
against  the  disturber,  is  already  well  settled.  Our  court  of  last 
resort  has  vindicated  such  right.  Gillespie  Co.  v.  Cumming,  62  N. 
J.  Law,  370,  41  Atl.  Rep.  693,  868;  Morhart  v.  Railway  Co.,  64  N. 
J.  Law,  236,  45  Atl.  Rep.  812. 

It  is  next  contended  that,  as  a  prerequisite  to  liability  of  the  com- 
pany for  injury  resulting  from  the  gap  in  the  bridging,  it  was  incum- 
bent on  the  plaintiff  to  show  that  the  company  had  notice  of  the  gap, 
or  that  it  had  existed  long  enough  to  raise  a  presumption  of  notice. 
As  against  a  railroad  company  charged  by  law  with  the  duty  to  the 
public  imposed  on  the  defendant,  it  was  sufficient,  prima  faciey  to 
prove  the  defect.  Exculpation  was  for  the  defendant.  Worster  v. 
Railroad  Co.,  50  N.  Y.  203.  Besides,  there  was  evidence  from 
which  the  jury  might  fairly  infer  that  the  plank  was  removed  in  the 
course  of  the  company's  work  of  repair. 

It  is  lastly  contended  that  the  plaintiff  was  indisputably  negligent, 
in  such  manner  as  to  contribute  to  her  injury.  She  sat  on  the 
front  seat  of  the  bicycle,  and,  by  mutual  understanding,  its  guidance 
was  left  to  her  companion.     It  is  claimed  that,  had  either  of  the  two 
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looked  carefully,  the  gap  in  the  bridging  would  have  been  seen,  as 
it  was  daylight, — about  half -past  four  p.  m., — and  the  bicycle 
could  have  been  stopped,  or  so  deflected  as  to  go  clear;  but  it  mast 
be  remembered  that  in  its  nature  the  crossing  was  dangerous  in 
reference  to  the  approach  of  trains  upon  the  railroad,  and  that  the 
necessary  looking  for  trains  might  distract  attention.  The  plaintiff 
testified  that  there  was  not  a  clear  view  along  the  track;  and  from 
some  of  the  defendant's  evidence,  also,  that  inference  may  be  drawn. 
The  plaintiff  further  testified  that  the  rail  cast  a  shadow  that 
obscured  clear  vision  of  the  adjacent  space  where  the  planking 
should  have  been.  It  was  proved,  too,  that  oil  drippings  had  dis- 
colored the  crossing  planks  next  the  rail,  so  that  there  was  no  strik- 
ing contrast  in  color  between  the  gap  and  the  planking  on  either 
side.  It  is  argued,  from  an  expression  used  by  the  plaintiff  in  her 
testimony,  that  the  bicycle  was  not  under  proper  control  when  the 
crossing  was  attempted,  but  I  think  that  the  testimony  is  not  open 
to  that  construction.  It  is  as  follows:  "  Who  was  steering  the 
wheel  ?  A.  Mr.  Van  Duyne  always  steered  the  wheel.  He  requested 
me  not  to  do  it.  Q.  I  mean  at  that  time  ?  A.  Well,  no  one  was 
steering  then."  I  think  that  this  means  that  at  the  time  of  cross- 
ing the  bicycle  was  pursuing  a  straight  course,  not  that  no  control 
was  being  exercised  over  it.  The  bicycle  was  running  on  the  right- 
hand  side  of  the  turnpike,  and  was  kept  in  a  straight  course  when 
the  railroad  was  reached.  The  crossing  of  the  railroad  was  there- 
fore diagonal,  and  this  is  put  forward  as  negligent.  Had  the  wheel 
caught  in  a  normal  flange  space,  there  would  be  force  in  the  argu- 
ment, but  with  reference  to  the  defect  with  which  the  defendant 
was  chargeable  it  is  inconclusive.  A  careful  reading  of  the  testi- 
mony satisfies  me  that  the  court  would  not  have  been  justified  in 
holding  that  there  was  no  case  for  the  jury  on  the  question  of  con- 
tributory negligence. 

Error  is  assigned  on  refusal  to  charge  certain  requests  presented 
on  behalf  of  the  company,  but,  as  its  counsel  very  properly  says  in 
his  brief,  the  argument  on  the  refusal  to  nonsuit  covered  the  ques- 
tions arising  on  most  of  them.  If  the  court  ought  to  have  charged 
as  requested,  it  ought  to  have  nonsuited.  We  find  no  request,  non- 
compliance with  which  was  legal  error.  The  case  must  turn  upon 
the  refusal  to  nonsuit,  upon  which  exception  was  sealed.  Such 
refusal  was  proper,  and  the  judgment  will  therefore  be  affirmed. 
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RAFFERTY  V.  ERIE  RAILROAD  COMPANY. 

Supreme  Court,  New  Jersey,  June,  ipoi. 


ACCIDENT  AT  RAILROAD  CROSSING  —  PERSON  RIDING  IN  VEHICLE 
KILLED  IN  COLLISION  WITH  TRAIN  — DAMAGES  — STATUTE.— 
i.  While  the  railway  company  at  a  highway  crossing  has  the  prior  right  of 
passage  as  against  the  traveler,  still  both  are  charged  with  the  mutual  duty 
of  exercising  reasonable  care  to  prevent  injury.  Each  must  make  reason- 
able and  proper  efforts  in  view  of  the  circumstances,  to  foresee  and  avoid 
collisions. 

S.  The  plaintiff's  intestate,  while  riding  with  the  plaintiff, who  was  her  brother, 
was  killed  in  a  collision  with  defendant's  railway  train,  in  a  country  district, 
at  a  public  crossing.  The  occupants  of  the  carriage  did  not  see  or  hear  the 
train  until  they  were  in  the  act  of  crossing.  The  train  was  traveling  at  a 
speed  of  thirty  or  forty  miles  an  hour.  The  situation  was  such  that  the 
fireman,  from  bis  side  of  the  cab,  saw  the  carriage  stop  for  a  few  moments, 
about  ten  or  fifteen  feet  from  the  track,  and  then  start  to  cross.  He  failed 
to  inform  the  engineer,  who,  from  his  side  of  the  cab,  could  see  nothing* 
until  the  horse's  head  appeared  in  view,  and  then  he  applied  the  emergency 
brake.  This  checked  the  speed  of  the  train,  so  that  the  collision  was  almost 
avoided,  the  engine  striking  the  hind  wheel  of  the  carriage  as  it  was  pass- 
ing the  last  rail.  Upon  the  trial  of  the  suit  against  the  company,  motion 
was  made  to  nonsuit,  and  to  direct  a  verdict  for  want  of  proof  of  negligence 
as  against  the  company.  The  motions  were  denied  by  the  trial  judge,  who- 
submitted  to  the  jury,  under  proper  instructions,  the  question  of  the  fire- 
man's negligence,  and  also  the  question  whether,  upon  the  proofs,  the 
statutory  signals  were  given.  The  jury  returned  a  verdict  for  the  plaintiff. 
Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  had  for  error  in 
the  rulings,  and  also  on  the  grounds  that  the  verdict  was  against  the  clear 
weight  of  the  evidence,  and  was  also  excessive:  Held,  i,  that  there  was  no 
error  in  the  rulings,  nor  could  the  verdict  be  disturbed  as  being  against  the 
clear  weight  of  the  evidence;  2,  that,  the  damages  being  limited  by  the 
statute  to  the  pecuniary  loss  sustained  by  the  next  of  kin,  the  verdict  of 
$5,000,  under  the  evidence,  was  excessive  (i\ 
(Syllabus  by  the  Court.) 

1.  Collision  between  vehicle  and  train  injured  in  a  collision  with  one  of  the 

at  crossing  —  Evidence.  —  In    Ellis    v.  defendant's  trains,  while  crossing  its 

ErieR.  R.Co.  ( N. J.  Sup.,  June,  igoi J,  tracks.      They   were  in   a   plumber's 

49  Atl.  Rep.  437,  an  action  for  injuries  wagon,  drawn  by  a  single  horse.     The 

sustained  in  a  collision  between  vehicle  plaintiff's    evidence  tended    to  prove 

and  train  at   crossing,    judgment   for  that  it  was  quite  dark  at  the  time;  that 

plaintiff  was  affirmed.     The  syllabus  of  the    party    halted   their    horse   about 

the  case  by  the  Supreme  Court  is  as  twenty  feet  from  the  track,  and  looked 

follows:  "  The  plaintiff,  while  out  driv-  and  listened  for  trains,  and  not  seeing 

ing  with  a  party  of  four  others,  in  the  nor  hearing  any,  and  not  hearing  any 

early  morning,  on  a  hunting  trip,  was  bell  or  whistle,  they  proceeded  to  cross; 


^ 
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Action  by  William  Rafferty,  as  administrator,  etc.,  of  the  estate 
of  Julietta  Rafferty,  deceased,  against  the  Erie  Railroad  Company. 
A  verdict  for  plaintiff  was  rendered,  whereupon  defendant  sued  out 
a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside.  Rule 
made  absolute  on  condition  of  plaintiff's  refusal  to  grant  a  remittitur. 

that  as  the  horse  crossed  the  first  rail  ing  that  road  runs  the  doable  tracked 
the  train  struck  him,  causing  a  jar  of  railroad  of  the  defendant,  in  a  direc- 
the  wagon  which  threw  the  plaintiff  tion  about  north,  thirty-five  degrees 
upon  the  ground,  causing  personal  in.  west.  In  attempting  to  cross  the 
juries,  for  the  redress  of  which  the  ac-  railroad  at  that  point,  the  plaintiff's 
tion  was  brought.  Upon  the  trial  vehicle  was  struck  by  a  train  coming 
motions  were  made  to  nonsuit  and  to  from  the  south,  on  the  easterly  track, 
direct  a  verdict.  The  grounds  were  at  the  rate  of  forty-five  miles  an  hour, 
failure  to  prove  negligence  against  the  The  present  suit  was  brought  to  recover 
company  and  for  contributory  negli-  compensation  for  the  injuries  then  sus- 
gence.  The  plaintiff  had  also  offered  lained,  and  resulted,  at  the  Salem  Cir- 
evidence,  before  he  rested,  tending  to  cuit,  in  a  verdict  for  the  plaintiff,  which 
prove  that  the  view  of  the  approaching  the  defendant  now  seeks  to  set  aside, 
train  from  where  the  carriage  stood  be-  "The  defendant  assigns,  in  sab- 
fore  starting  to  cross  was  cut  off  by  a  stance,  four  reasons:  i.  That  the  trial 
growth  of  bushes  and  trees  along  the  justice  permitted  the  jury  to  determine 
railroad  track  to  within  a  few  feet  of  whether  a  greater  duty  rested  on  the 
the  crossing.  After  the  motion  to  non-  defendant  than  that  of  giving  the  statu- 
suit  was  denied,  the  defendant  offered  tory  signal  by  bell  or  whistle;  a,  that 
witnesses  tending  to  prove  that  the  there  was  not  sufficient  evidence  of  the 
obstructing  bushes  and  trees  had  been  defendant's  negligence;  3,  that  plain- 
cut  down  more  than  six  months  before  tiff's  contributory  negligence  was  con- 
the  accident,  and  also  to  prove  that  the  clusively  shown,  and  4,  that  the  dam- 
required  signals  were  given  before  ages  are  excessive, 
reaching  the  crossing.  The  motions  to  "On  the  first  point,  the  rule  estab- 
nonsuit  and  to  direct  a  verdict  were  lished  in  this  State  is  that,  if  a  steam- 
dented  by  the  trial  judge,  and  a  writ  of  railroad  company  creates  extraordinary 
error  was  brought.  Held,  on  review,  danger  at  a  highway  crossing,  it  must 
that  the  evidence  upon  ihe  points  raised  use  extra  precautions  to  give  notice  of 
presented  questions  that  were  fairly  approaching  trains.  Railroad  Co.  v. 
debatable;  that  there  was  not  such  a  Matthews,  36  N.  J.  L.  531;  Railroad 
failure  of  proof  as  to  justify  the  direc-  Co.  v.  Randel,  47  N.  J.  L.  144;  Railroad 
tion  of  a  verdict,  and  that  there  was  no  Co.  v.  Shelton,  55  N.  J.  L.  34a,  26  Atl. 
error  in  the  rulings  of  the  court  below. "  Rep.  937.  In  the  present  case,  the  rail- 
In  Hires  v.  Atlantic  City  R.  R.  Co.  road  was  constructed  in  a  cut,  twelve 
(N.J.  Sup.,  February,  igo/J%  48  Atl.  or  fifteen  feet  deep,  which  partly  con- 
Rep.  1002,  judgment  for  plaintiff  was  cealed  trains  from  travelers  descending 
affirmed,  the  Supreme  Court  (per  on  the  highway  towards  the  track.  On 
Dixon,  J.),  stating  the  case  as  follows:  the  angle  lying  between  the  railroad 
On  Jane  22,  1899,  about  ten  o'clock  and  highway,  towards  the  south,  grew 
in  the  morning,  the  plaintiff  was  driv-  underbrush  and  trees,  which  in  June 
ing  in  a  loaded  wagon,  with  a  single  were  thick  with  foliage.  On  the  bank 
horse,  upon  the  Egg  Harbor  road,  of  the  cut,  near  the  westerly  side  of  the 
in  a  direction  nearly  due  north.    Cross-  track,  the  company  had  placed  piles  of 
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Argued  February  term,  1901,  before  Depue,  Ch.  J.,  and  Dixon, 
Collins  and  Hendrickson  JJ. 

Michael  Dunn,  for  plaintiff. 

Corbin  &  Corbin,  for  defendant. 

Per  Curiam.  —  A  new  trial  is  sought  under  the  defendant's  rule, 
on  the  grounds  that  the  trial  judge  erred  in  refusing  motions  to 

ties,  four  or  five  feet  high ;  and,  as  the  train   was  not   yet    in    sight    around 

track  approached  the  crossing  from  the  the  curve,   and  that  he  then  called  to 

south,  it  curved  from  a  northerly  to  a  the  plaintiff  to  hurry  across,  ashe(  the 

northwesterly  direction.      Because  of  agent)  knew  the  train   was  near.     In 

these  conditions,    resulting   from   the  opposition  to  this  evidence,  the  defend- 

location  and  construction  of  the  tracks  ant's   surveyors    testified   that,    from 

and  the  use  made  by  the  company  of  points    less    advantageous   than   that 

the    embankment,    the   view    of    ap-  where  the  plaintiff  had  stopped,  a  train 

proaching  trains  by  persons  traveling  upon  the  track  would  be  visible  1,500 

north  on  the  highway  was  obstructed  feet  from  the  crossing;  but  their  ob- 

more  than  is  usual  at  highway  cross-  servations  were  made  when  the  under- 

ings,  and  therefore  a  proper  case  was  brush  and  trees  were  stripped  of  foli- 

presented  for  submitting  to  the  jury  the  age   and   the  ties  had  been  removed 

question  whether  the  company  owed  to  from  the  embankment.     On  this  con- 

the   public   the   duty  of  giving  extra  Aiding  evidence,  the  question  of  the 

warning  against  danger.  plaintiff's  negligence  was  necessarily 

"  Regarding  the  second  point,  our  for  the  jury. 

opinion  on  the  first  disposes  of  it;  for  "  Respecting  damages:  The  plaintiff 

it  is  not  claimed  that  any  extra  warn-  was  fifty-six  years  of  age.  His  business 

ing  was  provided,  and,  if  the  jury  con-  had  been  to  drive  a  wagon  and  deliver 

eluded  that  such  a  precaution  was  re-  goods  for  his  employer,  and  only  for 

quired,  the  defendant's  negligence  was  some  occupation  of  that  character  had 

established.  he  been  qualified.    His  severer  injuries 

"  As  to  the  plaintiff's  negligence,  we  were  a  fracture  of  the  ribs,  and  a  tear- 
think  it  was  for  the  jury  to  decide.  He  ing  of  the  periosteum  near  the  ankle, 
testified  that  he  stopped  his  horse  about  which  had  caused  a  growth  upon  the 
twenty  feet  from  the  track,  and  looked  bone,  as  yet  of  doubtful  character,  and 
in  both  directions,  and  listened  for  rendered  walking  painful.  As  a  con- 
trains,  but  saw  and  heard  none,  and  sequence,  it  was  likely  that  he  would 
then  drove  forward.  Several  other  suffer  considerable  discomfort,  and  be 
witnesses  testified  that  the  view  from  incapable  of  much  physical  exertion, 
the  highway  was  so  obstructed  that,  during  the  rest  of  his  life.  For  this 
until  a  driver's  horse  was  very  near  loss  the  jury  awarded  him  $5,000.  We 
the  track,  the  driver  could  not  see  a  think  this  sum  does  not  exceed  the 
train  coming  from  the  south  until  it  limits  within  which  the  discretion  of 
was  about  300  feet  from  the  crossing  —  the  jury  should  be  confined.  There  is 
a  distance  over  which,  on  the  occasion  no  adequate  cause  for  disturbing  the 
in  question,  the  train  would  run  in  five  verdict,  and  the  rule  must  be  dis- 
or  six   seconds,    while  the   plaintiff's  charged." 

horse  was  moving  twenty  or  thirty  feet.  The  same  order  is  made  in  the  case 

The  station  agent  of  the  company  also  of  the  Charles  E.  Hires  Company,  for 

testified  that,  when  the  plaintiff's  horse  the  loss  of  property  in  the  same  acci- 

had  reached   the  westerly  track,  the  dent. 
Vol.  X  —  21 
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nonsuit  and  to  direct  a  verdict,  that  the  verdict  was  against  the  clear 
weight  of  the  evidence,  and  also  that  the  verdict  was  excessive. 
The  motion  to  nonsuit  was  based  upon  the  single  ground  that  no 
pecuniary  loss  had  been  shown  to  the  next  of  kin.  Its  refusal  was 
clearly  right.  The  more  serious  question  arose  in  the  disposition 
of  the  motion  to  direct  the  verdict.  The  plaintiff's  intestate,  Julietta 
Rafferty,  who  was  his  sister,  was  killed  by  a  collision  of  one  of  the 
defendant's  trains  with  the  carriage  of  the  plaintiff,  in  which  she  was 
riding  with  her  brother,  as  a  passenger,  at  the  Singac  crossing  of 
the  Pompton  turnpike,  in  Passaic  county.  This  suit  was  brought 
under  the  statute  of  this  State,  which  limits  the  amount  of  damages 
to  be  recovered  in  case  of  death  caused  by  wrongful  act,  neglect,  or 
default  to  the  pecuniary  injury  resulting  from  such  death  to  the  wife 
and  next  of  kin  of  the  deceased.  There  was  another  suit  by  the 
plaintiff,  brought  in  his  own  behalf  against  the  defendant  for  the 
personal  injury  he  suffered  from  this  accident,  and  both  of  these 
actions  were  tried  together.  In  the  latter  case  the  learned  trial 
judge  directed  a  verdict  for  the  defendant  on  the  ground  of  con- 
tributory negligence,  —  a  defense  which  was  not  raised  in  this  case, 
because  the  deceased  was  only  a  passenger,  and  the  negligence  of 
the  driver  was  not  imputable  to  her.  The  only  question,  then,  here, 
is,  does  the  evidence  tend  to  show  negligence  on  the  part  of  the 
defendant  or  its  agents,  and  is  the  proof  sufficient  in  law  to  sustain 
the  verdict  ?  A  short  rehearsal  of  the  facts  is  necessary  to  illustrate 
the  points  in  question.  The  defendant's  road  and  the  Pompton 
turnpike  cross  each  other  at  an  angle  somewhat  acute,  the  angle  being 
about  twenty-four  degrees.  The  train  was  east-bound,  on  its  way 
from  Greenwood  Lake  to  Jersey  City,  and  was  running  in  a  southerly 
direction  at  the  point  in  question.  The  plaintiff  was  also  driving  in 
a  southerly  direction  along  the  pike,  on  his  return  from  a  pleasure 
drive  from  his  borne  in  the  city  of  Paterson.  The  day  was  Sunday, 
May  28,  1899,  and  the  hour  was  6:26  in  the  afternoon.  The  carriage 
was  a  two-seated  surrey,  with  canopy  top,  without  curtains,  drawn 
by  a  single  horse.  The  deceased  was  seated  in  the  second  seat, 
with  a  niece  of  hers.  The  niece's  husband,  with  their  baby,  occu- 
pied the  front  seat  with  the  driver. 

Disregarding,  for  the  present,  the  evidence  as  to  whether  the 
defendant  failed  in  its  statutory  duty  to  blow  the  whistle  or  ring 
the  bell  the  required  distance  before  reaching  the  crossing,  we  will 
look  at  the  question  raised  upon  the  trial  whether,  notwithstand- 
ing the  negligence  of  the  driver,  there  was  evidence  tending  to 
prove  that  the  accident,  or  its  fateful  consequences,  might  have 
been  avoided  by  the  timely  action  of  the  company's  servants  in 
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checking  the  speed  of  the  train.  The  plaintiff  testified  that  he  drove 
along  to  within  fifty  or  seventy-five  feet  of  the  track.  "  Then,"  he 
said,  "  we  stopped  to  listen,  to  see  if  we  heard  a  train.  We  didn't 
hear  any,  and  we  went  on  further."  He  further  testified  that  he 
could  not  see  across  to  the  track,  which  was  on  his  right,  on 
account  of  the  brush  and  the  trees;  that  he  drove  on,  with  his  horse 
on  a  walk,  to  within  about  ten  feet  of  the  railroad;  that  they  there 
stopped  again,  and  looked  and  listened;  that,  not  seeing  or  hearing 
any  train,  he  urged  the  horse  on;  that  when  the  horse  was  on  the 
track,  and  probably  a  part  of  the  wagon,  those  with  him  screamed, 
**  There  is  the  train,"  and  he  struck  the  back  of  the  horse  with  the 
lines;  that  he  supposed  the  horse  went  forward,  and  just  at  that 
instant  the  train  struck  the  back  part  of  the  wagon,  throwing  the 
occupants  down  the  road.  As  to  the  distance  of  the  engine  from 
him  when  he  first  saw  it,  he  said  he  could  not  tell ;  it  appeared  to 
be  right  on  top  of  them;  it  might  have  been  ioo  feet  away.  The 
horse  was  on  a  brisk  walk  when  they  started  across.  The  nephew 
substantially  corroborated  this  testimony.  He  could  not  tell,  how- 
ever, the  distance  of  the  engine  from  them  when  he  first  saw  it. 
The  engineer  and  fireman  were  both  sworn  as  witnesses.  The  fire- 
man testified  that  he  was  sitting  on  the  left  side  of  the  cab  of  the 
engine,  looking  out,  with  his  hand  on  the  bell  cord;  that  when  about 
1,000  feet  from  the  crossing  he  saw  this  wagon  coming  down  the 
road,  the  horse  on  a  trot;  that  it  slackened  up  near  the  crossing, 
and  probably  ten  or  fifteen  feet  from  the  crossing  it  stopped ;  that 
he  did  not  warn  the  engineer  then,  but  thought  they  were  going  to 
stand  there;  that,  all  in  a  second,  the  man  who  was  driving  hit  the 
horse  on  the  back  with  the  reins,  and  started  off,  and  the  engineer 
saw  them  at  that  time,  and  applied  the  brakes.  He  said  the  engineer 
immediately  applied  the  brakes  as  soon  as  he  saw  the  horse's  head. 
He  admitted  it  was  his  duty  as  fireman,  under  the  rules  of  the  road, 
to  look  out  for  obstructions,  and  to  notify  the  engineer  immediately 
on  seeing  them.  He  also  answered  upon  cross-examination  as  fol- 
lows: "Q,  When  they  started  to  move  towards  the  track,  were 
you  satisfied  he  was  going  over?  A.  Well,  I  kind  of  thought  he  was. 
I  turned  right  around.  The  horse  had  got  far  enough  for  Mee  [the 
engineer]  to  see  him.  Q.  That  is  the  only  excuse  you  have  got? 
A.  Yes,  sir."  The  engineer  testified  that  his  place  was  on  the 
right-hand  side;  that  before  the  accident  he  was  looking  straight 
ahead;  that  the  first  he  saw  was  the  horse's  head;  that,  when  he  saw 
the  horse  and  wagon  just  ahead  of  him,  he  immediately  applied  the 
emergency;  that,  after  applying  it,  they  ran  about  the  distance  of 
five  or  six  cars.     He  further  testified  that  the  fireman  was  in  his 
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place  on  the  left  side,  looking  out,  and  that  he  had  a  better  oppor- 
tunity to  see  than  he  [the  engineer]  had ;  that  the  fireman  gave  him 
no  word  of  anything  being  on  the  crossing;  that  he  [the  engineer] 
could  see  the  crossing,  but  not  the  public  highway;  that  he  could 
not  see  anything  coming  to  this  crossing;  that  he  could  have  stopped 
the  train,  at  the  speed  it  was  going,  in  250  or  300  feet,  if  he  had  dis- 
covered an  object  on  the  crossing.  It  is  contended  with  consider- 
able force  by  defendant's  counsel  that  there  is  here  presented  no 
case  from  which  to  infer  the  fireman's  negligence;  that,  as  soon  as 
he  saw  the  driver  start  his  horse,  the  engineer  saw  the  horse  and 
acted;  that  no  notice  from  the  fireman  was  necessary,  or  could  have 
helped  the  situation;  that  at  so  short  a  distance  the  result  was 
inevitable.  But  are  the  premises  thus  assumed  so  clearly  established 
as  to  leave  nothing  for  the  jury  ?  What  was  the  distance  of  the 
train  away  when  the  fireman  saw  the  carriage  start  to  cross  ?  It  is 
true,  the  fireman  says  it  seems  to  him  they  were  forty  feet  away  — 
thirty  feet  or  forty  feet  —  at  that  time;  and  the  engineer  says  when 
he  saw  the  horse's  head  —  which  must  have  been  somewhat  later  — 
they  could  not  have  been  over  thirty  or  forty  feet  away.  But  might 
not  the  jury  have  found,  from  all  the  facts  and  circumstances,  that 
the  distance  was  really  greater,  and  that,  if  the  fireman  had  imme- 
diately notified  the  engineer  when  he  saw  the  danger,  the  speed 
might  have  been  checked,  so  as  to  have  allowed  the  carriage  to 
pass  over  in  safety  ?  The  gravity  of  this  question  is  made  apparent 
by  the  engineer's  testimony.  He  said  the  engine  struck  the  back 
wheel  of  the  wagon,  and  that  the  part  that  struck  it  was  the  next  to 
the  last  slat  on  the  pilot  on  his  side,  which  was  on  the  right;  and 
that,  if  it  had  been  two  feet  further  over,  he  would  have  cleared. 
He  further  testified:  "  Q.  Another  step  would  have  cleared  him  ? 
A.  Yes,  sir;  I  think  another  step  or  two  would  have  cleared  him." 
It  seems  plain  from  the  evidence  that  the  horse  bad  to  travel,  in 
thus  passing  obliquely  across  the  track,  a  distance  of  thirty-five  feet 
to  the  point  he  had  reached  at  the  time  of  the  collision.  The  plain- 
tiff's evidence  is  that  the  horse  traveled  on  a  brisk  walk  until  they 
saw  the  train,  and  then  the  evidence  is  that  the  horse  went  on  a  trot 
until  the  carriage  was  struck.  While  the  horse  was  traveling  this 
distance,  what  distance  must  the  train  have  traveled,  going,  as  it 
was,  at  the  rate  of  from  thirty  to  forty  miles  an  hour  ?  Might  not  a 
jury  reasonably  answer  that  the  train  would  travel  in  the  same 
period  at  least  eight  or  ten  times  as  far  as  the  horse  did  ?  I  think, 
therefore,  that  the  question  of  the  fireman's  negligence  as  a  proxi- 
mate cause  of  the  collision  was  fairly  raised  by  the  testimony,  and 
was  properly  submitted  by  the  learned  trial  judge  to  the  jury.     He 
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charged  it  to  be  the  duty  of  the  engineer  and  fireman,  if  they  see 
that  there  is  possible  danger  of  collision,  to  exercise  reasonable  dili- 
gence and  reasonable  care  to  avoid  it.  That  such  a  duty  devolves 
under  the  law  upon  the  company's  servants,  there  can  be  no  ques- 
tion. The  law  is  that  while,  at  highway  crossings,  the  railway  com- 
pany has  the  prior  right  of  passage  as  against  the  traveler,  still  both 
parties  must  exercise  care  and  diligence  in  regard  to  their  respective 
duties,  and  are  charged  with  the  mutual  duty  of  exercising  reason- 
able care  to  prevent  injury.  Each  must  make  reasonable  and  proper 
efforts,  in  view  of  the  circumstances,  to  foresee  and  avoid  collisions; 
and  each  may,  to  a  limited  extent,  rely  upon  the  other  to  exercise 
such  ordinary  care.  3  Elliott,  R.  R.  1153,  and  cases.  Every  pre- 
caution should  be  used  by  both  the  drivers  of  the  train  and  persons 
traveling  in  their  own  conveyances  to  guard  against  coming  in  con" 
tact.     Runyon  v.  Railroad  Co.,  25  N.  J.  Law,  556. 

Upon  the  question  of  whether  the  proof  of  the  alleged  failure  to 
give  the  statutory  signals  the  required  distance  was  sufficiently  made 
out,  I  need  only  say  that,  while  we  recognize  the  strength  of  the 
defendant's  case  upon  that  point,  still  we  feel  unable  to  say  that  a 
verdict  for  the  plaintiff  upon  the  ground  of  such  failure  would  be  so 
against  the  clear  weight  of  the  evidence  that  it  should  be  set  aside. 
We  think,  therefore,  that  the  motion  to  direct  a  verdict  was  properly 
refused. 

We  think,  however,  that  the  damages  found  by  the  jury  are  exces- 
sive. The  deceased  was  a  single  woman,  forty-five  years  of  age, 
who  kept  house  for  her  three  brothers  and  a  sister,  who  were  all 
single,  —  doing  the  housework.  Her  compensation  was  her  board, 
clothing,  spending  money,  and  a  share  in  the  savings  of  the  family. 
The  damages  must  be  limited  to  what  her  services  were  likely  to  be 
worth  to  her  next  of  kin  over  and  above  what  she  was  receiving 
from  them.  We  think,  under  all  the  circumstances,  that  $2,500 
would  be  the  limit  of  a  proper  assessment  of  damages  in  this  case. 
If  the  plaintiff  will  accept  a  reduction  to  that  amount,  the  verdict 
may  stand;  otherwise,  the  rule  to  show  cause  will  be  made  absolute. 


i 
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NORTH  JERSEY  STREET  RAILWAY  COMPANY 

v.  SCHWARTZ. 

Supreme  Court,  New  Jersey,  June,  ipoi. 


STREET  RAILWAYS—  RIGHTS  IN  HIGHWAY  — DUTY  TO  TRAVEL- 
ERS  —  COLLISION  BETWEEN  VEHICLE  AND  STREET  CAR  AT 
PUBLIC  CROSSING  —  EVIDENCE.  —  I.  The  general  principle  governing 
the  relation  of  the  street  railway  to  the  traveling  public  is  that  their  respec- 
tive rights  in  the  public  street  must  be  exercised  by  each  of  them,  with  due 
regard  to  the  rights  of  the  other,  in  a  reasonable  and  duly  careful  manner. 

s.  Where  a  traveler  in  a  carriage  at  a  public  crossing  was  about  to  drive  over 
the  tracks  of  a  street  railway,  and  saw  a  trolley  car  bound, towards  him, 
but  which  at  the  time  was  standing  still  about  forty  feet  away,  taking  on 
or  letting  off  passengers,  and  thereupon  he  proceeded  to  drive  over  the 
tracks  without  further  looking  towards  the  car,  which  struck  his  horse 
while  crossing,  throwing  the  driver  out  and  injuring  him,  in  an  action  for 
the  injury  a  motion  to  nonsuit  for  contributory  negligence  was  denied. 
Held,  on  review,  that  the  ruling  was  correct  (i). 
(Syllabus  by  the  Court). 

I.  Collision    between    street   cars  and  nonsuit  on  the  ground  of  contributory 

vehicles — Rights  in  Highway — Evidence,  negligence.    Held,  on  error,  that  the 

— In    Woodland    v.     North   Jersey  ruling  was  correct." 
Street  R'y  Co.  (N.  /.  Sup.,  June,        In     Schwartz    v.    North    Jersey 

tqoi),  49  Atl.  Rep.  479,  collision  be-  Street  R'y  Co.  (N.  J.   Sup.,  June, 

tween  street  car  and  vehicle,  judgment  190/ J,  49  Atl.  Rep.  676,  judgment  for 

for  plaintiff  was  affirmed,  the  syllabus  plaintiff  was  affirmed,  a  Per  Curiam 

b>  the  court  stating  the  case  as  follows:  opinion    being    rendered  as    follows: 

"  (1)  A  trolley  company  can  claim  no  "  This  is  an  action  against  the  North 
superior  right  to  that  of  the  driver  of  Jersey  Street- Railway  Company  to  re- 
any  other  vehicle  in  the  use  of  the  high-  cover  damages  caused  by  being  struck 
way,  regard  being  had,  however,  to  the  on  Springfield  avenue  by  one  of  the  de- 
former's  fixed  line  of  travel.  Each  fendant's  cars  while  the  plaintiff  was 
must  have  due  regard  to  the  rights  of  driving  a  horse  and  phaeton  across  the 
the  other  in  its  use.  avenue,  between  six  and  seven  o'clock 

"  (2)  The  plaintiff,  in  a  well-lighted  in  the  evening.  The  jury  found  a 
street,  at  night,  when  about  to  cross  verdict  for  the  plaintiff,  and  assessed 
the  highway  in  his  carriage,  a  short  the  damages  at  $5,000.  The  case  was 
distance  from  the  regular  crossing,  saw  fairly  submitted  to  the  jury,  and,  we 
a  trolley  car  approaching  250  feet  away,  think,  on  evidence  that  was  competent. 
He  at  once  proceeded  to  cross  with  his  The  plaintiff  was  a  contractor,  and  at 
horse  on  a  walk,  without  further  that  lime  had  a  contract  for  the  build- 
watching  the  approach  of  the  car,  ing  of  a  brewery  in  Brooklyn.  The 
which  collided  with  his  carriage,  caus-  court  received  evidence  of  his  contract, 
ing  him  personal  injuries.  Upon  the  '  to  show  the  extent  of  his  business.' 
trial  of  his  action  the  court  refused  to  This  evidence  was  undoubtedly  compe- 
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Error  to  Circuit  Court,  Essex  County. 

Action  by  Jacob  Schwartz  against  the  North  Jersey  Street-Railway 

Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  affirmed. 

cent.  We  have  examined  the  record  of  "2.  The  collision  of  the  car  with  the 
the  case,  and  find  no  error  in  the  pro-  wagon  undoubtedly  occasioned  some 
ceedings.  The  judgment  should  be  physical  injury  to  Mrs.  Shay.  Such 
affirmed."  injury  would  justify  an  award  of  dam- 
In  Lsb  v.  North  Jersey  Street  R'y  ages,  and,  if  it  produced  fright  or  other 
Co.  (N.J.  Err.  <&•  App.,  June,  iqoiJ,  mental  disturbance,  damages  therefor 
49  Atl.  Rep.  528,  judgment  for  plaintiff  might  be  included.  Traction  Co.  v. 
was  affirmed,  the  Per  Curiam  opinion  Lambcrtson,  59  N.  J.  Law,  297,  36  Atl. 
stating  the  case  as  follows:  "  The  only  Rep.  100;  Id.,  60  N.  J.  Law,  457,  38 
assignments  of  errors  are  directed  to  Atl.  Rep.  684. 

the  refusal  of  the  trial  court  to  nonsuit  "  3.  Defendant  was  a  carrier  of  pas* 
at  the  conclusion  of  the  plaintiff's  case,  sengers,  and  had  accepted  Mrs.  Shay 
and  to  direct  a  verdict  for  defendant  as  a  passenger.  It  owed  her  a  duty  to 
when  all  the  evidence  was  in.  The  carry  her  safely.  Proof  of  the  happen- 
bills  of  exception  upon  which  the  ing  of  a  collision  between  the  car  in 
assignments  of  error  are  based  disclose  which  she  was  carried  and  a  vehicle  in 
evidence  of  the  negligence  of  the  mo-  the  public  streets  —  an  accident  which, 
lorman  who  was  running  the  trolley  in  the  ordinary  course  of  events,  would 
car  which  collided  with  the  vehicle  not  have  happened  if  the  proper  care 
plaintiff  was  driving,  proper  to  be  sub-  had  been  used  by  the  motorman  — 
mitted  to  the  jury.  While  the  proof  raised  an  implication  of  negligence  on 
that  plaintiff  contributed  to  the  collision  the  part  of  the  company.  It  was  for 
by  his  own  negligence  was  of  consider-  the  company  to  establish  that  the  mo- 
able  weight,  it  was  encountered  by  torman  was  not  in  fact  negligent.  The 
-contradictory  evidence.  Upon  the  request  to  charge  that  the  plaintiff 
whole  evidence,  the  question  whether  must  establish  negligence  by  prepon- 
plaintiff  exercised  the  required  care  derance  of  evidence  was  improper,  and 
was  properly  submitted  to  the  jury,  there  was  no  error  of  the  court  in 
No  error  in  these  respects  being  dis-  refusing  to  thus  charge.  Traction  Co. 
coverable,  the  judgment  must  be  v.  Demaresl,  62  N.  J.  L.  755,  42  Atl. 
affirmed."  Rep.  729. 

Passenger  injured  in  collision  between  "4.  Considering    the    duty  of    the 

street  car  and  vehicle. — In  Shay  kt  ux.  defendant  to  Mrs.  Shay,  arising  from 

v.  Camden  and  Suburban  R'y  Co.  (N.  the  relation  between  the  carrier  and  the 

J.  Err.   cV  A  pp.,  June,  rqoi)%  49  Atl.  passenger,  the  charge  that  the  duty  of 

Rep.  547,  action  by  husband  and  wife  the  company  in  running  the  cars  re* 

against  the  railway  company  for  inju-  quired  a  very  considerable  degree  of 

ries  sustained  by  the  wife  in  a  collision,  care    was    not    an    overstatement    of 

judgment  for  plaintiffs  was  affirmed,  the  company's  duty.    The  company 

the  opinion  stating  the  case  as  follows:  had  no  reason  to  complain  of  this  defi- 

M  Per  Curiam.  —  1.   There  was  no  nitionof  its  duty, 

error  in  refusing  to  nonsuit  the  plain-  "  5.  The  charge  on  the  subject  of 

tiff,  for  there  was  proof  from  which  the  damages  was  in  all  respects  correct, 

jury  might  infer  the  negligence  of  the  and    the    request    was    substantially 

motorman  who  was  running  the  car  in  complied  with.     No  error  being  found* 

which  Mrs.  Shay  was  a  passenger.  the  judgment  will  be  affirmed." 
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Argued  February  term,  1901,  before  Depue,  Ch.  J.,  and  Dixon,, 
Collins,  and  Hendrickson,  JJ. 

MacSherry  &  Rees  and  Jarvis  N.  Atkinson,  for  plaintiff  in 
error 

Samuel  Kalisch,   for  defendant  in  error. 

Hendrickson,  J.  —  The  plaintiff  below,  while  crossing  the 
tracks  of  the  defendant,  a  street-railway  company,  situate  in  and 
along  Springfield  avenue,  in  the  city  of  Newark,  was  thrown  from 
his  carriage,  from  the  effect  of  a  collision  between  it  and  one  of 
defendant's  trolley  cars,  suffering  serious  and  permanent  injuries. 
He  brought  suit  in  the  Essex  Circuit,  and  recovered  a  verdict  and 
judgment  for  damages  against  the  company,  which  has  been  brought 
to  this  court  by  a  writ  of  error.  The  grounds  urged  for  reversal 
are  the  refusal  of  the  trial  judge  to  grant  a  nonsuit  and  to  direct  a 
verdict  for  the  defendant,  and  alleged  errors  in  the  admission  of 
testimony  that  was  objected  to. 

At  the  close  of  the  plaintiff's  case  the  following  facts  were 
developed  by  the  proofs.  The  plaintiff,  with  three  other  friends, 
took  a  drive  on  the  afternoon  of  Christmas  Day,  1899,  from  New- 
ark to  Pleasantdale,  returning  about  seven  o'clock  in  the  evening. 
They  were  in  two  carriages,  both  fall  tops,  and  they  drove  with  the 
tops  pushed  down.  In  returning  they  approached  the  crossing  of 
the  railway  on  Springfield  avenue,  through  Jacob  street,  which  runs 
north  and  south  at  right  angles  with  the  railway.  They  were  trav- 
eling in  a  southerly  direction,  and  were  intending  to  drive  over 
the  crossing  in  front  of  Jacob  street,  which  stops  there,  into  Waverly 
avenue,  which  is  practically  a  continuation  of  Jacob  street  further 
south.  The  lines  of  the  two  streets  are  not  quite  coterminous, 
those  of  Waverly  avenue  being  slightly  further  north,  so  that  a 
direct  line  from  the  center  of  Jacob  street  to  the  center  of  Waverly 
avenue  would  cross  the  tracks  diagonally  to  a  slight  degree.  There 
were  two  tracks,  the  one  furthest  from  Jacob  street  being  the  east- 
bound  track  from  Irvington  to  Newark,  upon  which  the  car  in  ques- 
tion was  moving,  going  east.  The  distance  from  the  curb  at  the 
end  of  Jacob  street  to  the  nearest  rail  was  sixteen  feet,  and  the 
distance  across  both  tracks  from  out  to  out  was  fifteen  feet.  The 
two  carriages  were  traveling  in  company.  The  one  in  front  was 
occupied  by  two  of  the  plaintiff's  friends,  while  the  plaintiff  was 
driving  the  second  carriage,  with  another  of  his  friends  with  him. 
The  first  carriage  had  passed  the  tracks  and  gone  from  five  to  eight 
feet  beyond,  when  the  collision  of  the  car  occurred  with  plaintiff's 
carriage,  which  was  following  close  after  the  other.  The  plaintiff's 
horse  was  walking  at  the  time.     When  within  eight  feet  of  the  rails,. 
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he  looked  north  and  saw  the  car  distant  about  forty  feet  away, 
standing  still,  presumably  to  take  on  or  let  off  passengers.  Seeing 
this,  he  drove  on  across  the  tracks,  looking  no  further  at  the  car; 
and  when  his  horse  had  passed  the  north-bound  track,  and  had 
just  stepped  over  the  first  rail  of  the  south-bound  track,  the  car 
struck  his  horse  about  the  middle  of  the  shaft.  The  force  of  the 
impact  threw  the  horse  around  suddenly,  and  caused  the  plaintiff  to 
fall  from  the  carriage  to  the  ground,  between  the  two  tracks,  and  he 
was  carried  away  in  an  unconscious  condition.  The  car  was 
stopped  after  going  half  its  length.  A  front  window  of  the  vestibule 
of  the  car  was  broken,  and  the  carriage  was  damaged.  The  plain- 
tiff's companion  was  unharmed,  and  he  afterwards  gained  control 
of  the  lines,  and  brought  the  horse  to  a  standstill  after  he  had  run 
for  several  blocks.  The  evidence  was  that  it  was  getting  dark, 
and  the  car  was  lighted.  The  whole  case  shows  that  the  parties 
and  witnesses  could  see  very  plainly,  presumably  from  artificial 
light  in  the  street.  The  approach  of  the  car  was  not  signaled  by 
bell  or  gong.  These  facts  were  sustained,  in  the  main,  by  the  con- 
current evidence  of  all  the  occupants  of  the  carriages. 

The  contention  is  that,  in  this  state  of  the  proofs,  the  plaintiff 
was  so  clearly  negligent  himself  that  the  case  should  have  been 
taken  from  the  jury.  In  determining  this  question,  we  must  keep 
in  mind  that  we  are  dealing  with  parties  who  are  on  an  absolute 
equality  as  to  their  rights  to  the  use  of  the  highway  at  the  crossing 
of  public  streets,  except  that  allowance  is  to  be  made  in  favor  of 
the  street  railway,  because  of  the  fixity  of  its  tracks,  and  its  in- 
ability from  that  cause  to  change  its  course.  We  have  had  occasion 
to  refer  to  the  mutual  rights  and  duties  that  appertain  to  persons 
or  corporations  in  propelling  cars  and  other  vehicles  along  the 
public  highway  in  the  case  of  Woodland  v.  North  Jersey  St.  R'y 
Co.,  49  Atl.  Rep.  479,  decided  at  the  present  term  (1).  It  is 
unnecessary  to  repeat  them  again.  The  general  principle  is  that, 
where  a  railroad  runs  along  the  surface  of  a  street,  the  rights  of 
the  company  and  of  travelers  must  each  be  exercised  with  a  due 
regard  to  the  rights  of  the  other,  in  a  reasonable  and  duly  careful 
manner.  And  what  is  reasonable  care  in  such  cases  mutually 
depends  very  largely  upon  the  peculiar  circumstances  of  each  par- 
ticular case.  3  Elliott,  R.  R.  1094,  and  cases;  Connelly  v.  Railway 
Co.,  56  N.  J.  L.  700,  29  Atl.  Rep.  438.  We  might  in  the  present 
case  be  willing  to  believe  that  the  plaintiff  was  not  as  prudent  as  he 
should  have  been,  in  attempting  to  cross,  with  the  car  so  near,  at 
least  without  continuing  to  keep  an  eye  to  its  movement  as  he 

I.  See  abstract  of  the  Woodland  case  on  page  326,  ante. 
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passed  over  the  tracks.  But,  in  looking  at  all  the  circumstances', 
we  must  consider  that  when  near  the  tracks  he  saw  that  the  car 
was  then  standing  still;  that  he  had  a  right  to  rely  upon  the  motor- 
man's  exercising  reasonable  care  in  controlling  the  movement  of 
his  car  over  a  public  crossing  in  a  populous  city,  then  being  traversed 
by  a  carriage,  with  the  plaintiff's  carriage  closely  following;  that 
the  plaintiff  was  also  required  to  drive  his  horse  with  care,  and  look 
in  front  for  other  vehicles,  and  to  the  east  for  west-bound  cars, 
with  a  view  to  avoid,  collision.  Now,  when  these  circumstances  are 
considered,  could  we  say  that  plaintiff  failed  to  exercise  the  care 
that  a  person  ordinarily  prudent  would  have  exercised  in  a  like  situ- 
ation? I  feel  bound  to  say  that  this  question  is  at  least  a  debatable 
one,  and  hence  that  it  was  properly  submitted  to  the  jury.  The 
authority  of  Earle  v.  Consolidated  Traction  Co.,  64  N.  J.  L.  573,  8 
Am.  Neg.  Rep.  95,  46  Atl.  Rep.  613,  has  been  appealed  to  as  assert- 
ing a  contrary  doctrine.  But  that  case  was  affirmed  by  a  divided 
court,  and  is  plainly  distinguishable.  In  that  case  the  plaintiff, 
although  he  said  that  the  car  was  moving  to  cross,  undertook  to 
drive  over  in  front  of  it,  relying  upon  his  right  to  do  so,  because, 
as  he  claimed,  he  had  reached  the  crossing  first.  But  the  court 
held  that,  if  the  plaintiff  said  that  his  rights  were  not  being  observed 
by  the  motorman,  he  could  not  proceed  without  imprudence,  and 
was  bound  to  stop  or  turn  aside,  if  he  could  by  the  exercise  of  due 
care,  and  protect  himself  from  injury.  Having  failed  to  do  this,  he 
became  chargeable  with  contributory  negligence.  The  evidence  in 
this  case  tended  to  prove  that  the  car  had  stopped  some  distance 
west  of  the  Jacob  street  crossing,  when  plaintiff  says  he  saw  it ;  but 
even  supposing  it  had  reached  the  crossing  ahead  of  the  plaintiff, 
and  that  he  was  in  fault  in  attempting  to  cross,  still,  upon  the 
principle  stated  in  Earle  v.  Consolidated  Traction  Co.,  supray  and 
further  illustrated  in  Rafferty  v.  Erie  R.  R.  Co.,  10  Am.  Neg.  Rep. 
319,  ante,  49  Atl.  Rep.  456,  decided  at  the  present  term  of  this 
court,  it  became  the  duty  of  the  motorman  to  exercise  reasonable 
care  in  the  use  of  the  appliances  at  hand  to  control  the  action  of 
his  car,  and  prevent  the  collision  if  he  could.  Whether  he  did  his 
duty  as  thus  prescribed,  or  not,  was  also  a  question  for  the  jury 
At  the  close  of  the  evidence  on  both  sides  the  state  of  the  case 
was  altered  only  by  the  introduction  of  proofs  somewhat  contra- 
dictory to  those  of  the  plaintiff.  They  tended  to  show  that  plain- 
tiff had  driven  on  a  trot,  and  quite  fast,  as  he  came  from  Jacob 
street  onto  the  defendant's  tracks,  and  that  the  horse  ran  into  the 
fender  and  struck  his  head  against  the  front  vestibule  of  the  car; 
that  the  car  was  moving  slowly  and  stopped  within  a  foot  or  two 
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after  the  accident;  that  the  motorman  saw  plaintiff  driving  over 
the  west-bound  track,  but  thought  he  would  stop  or  turn  aside. 
It  is  unnecessary  to  state  defendant's  evidence  in  further  detail, 
since  it  is  apparent  that  these  disputed  facts  were  for  the  jury. 
There  was  no  error  in  the  denial  of  these  motions. 

The  defendant  assigns  error,  also,  on  the  ground  that  the  plain- 
tiff was  allowed  to  give  evidence  of  the  value  of  his  services  five 
years  previous  to  the  cause  of  action.  According  to  the  record, 
this  evidence  was  not  objected  to.  After  the  evidence  was  in,  the 
court,  in  answer  to  counsel  for  defendant,  expressed  the  opinion 
that  the  evidence  was  permissible,  although  a  little  remote,  and 
counsel  then  asked  and  was  allowed  an  exception.  No  motion 
was  made  to  strike  out  this  testimony.  This  exception  must  be 
overruled. 

Another  assignment  of  error  is  based  upon  an  exception  to  the 
court's  admission  of  evidence  that  plaintiff  had  to  abandon  a  con- 
tract on  account  of  his  injuries,  whereby  he  might  have  lost  money 
on  the  contract.  The  plaintiff  was  permitted  to  testify,  over  objec- 
tions, that  at  the  time  of  his  injury  he  had  a  contract  to  erect  a 
brewery  in  the  city  of  Newark  for  $168,000,  which  he  had  to  give 
up  because  of  it,  and  turned  the  contract  over  to  another  man. 
This  was  not  followed  by  any  evidence  to  show  that  plaintiff  lost 
anything  or  suffered  any  damage  by  giving  up  this  contract.  So 
that,  if  there  was  any  error  in  the  admission  of  the  evidence,  it  was 
harmless,  and  can  work  no  reversal. 

The  only  other  assignment  of  error  is  based  upon  an  exception 
to  a  hypothetical  question;  the  ground  stated  being  that  it  assumed 
the  plaintiff  to  have  been  in  good  health,  when  there  was  no  evi- 
dence to  show  that  the  plaintiff  was  in  such  condition  before  the 
cause  of  action  arose  for  which  suit  was  brought.  Upon  referring 
to  the  record,  I  find  in  the  testimony  of  the  plaintiff  the  following: 
*'  Q.  Before  you  were  injured,  what  was  your  health?  A.  It  was 
ail  right.  Q.  How  were  you,  as  to  being  a  man  who  was  able  to 
work?  A.  Sure.  Q.  Well,  I  am  asking  you?  A.  I  do  big  work." 
This  evidence  is  clearly  sufficient  to  sustain  the  part  of  the  question 
objected  to,  and  the  exception  must  be  overruled. 

Finding  no  error  in  the  rulings  of  the  learned  trial  judge,  the 
judgment  should  be  affirmed. 
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McGRATH  V.  NORTH  JERSEY  STREET  RAILWAY 

COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey \  June,  ipoi. 


PEDESTRIAN  STRUCK  BY  STREET  CAR  WHILE  CROSSING  TRACK  — 
DUTY  OF  TRAVELER  —  LOOKING  BEFORE  CROSSING  TRACK- 
EVIDENCE— CONTRIBUTORY  NEGLIGENCE.  — i.  One  who  passes  on 
foot  along  a  crosswalk  over  a  highway  is  bound  to  use  his  powers  of 
observation  to  discover  approaching  vehicles,  and  should  exercise  a  rea- 
sonable judgment  as  to  when  and  how  to  cross  without  collision  (i). 

2.  This  rule  governs  the  relation  of  a  pedestrian  to  all  vehicles,  including 

trolley  cars  (a). 

3.  Trolley  cars  have  characteristics  of  their  own,  but  are  not,  therefore,  set 

apart  foi  legal  treatment  in  a  class  by  themselves.     Their  peculiarities  are 
circumstances  that  have  sometimes  to  be  taken  into  account  in  applying 
the  general  rule  to  a  particular  case  (3). 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  James  McGrath  against  the  North  Jersey  Street-Rail- 
way  Company.  From  judgment  for  defendant,  plaintiff  brings 
error.     Judgment  affirmed, 

Samuel  Kalisch,  for  plaintiff  in  error. 

George  T.  Werts,  for  defendant  in  error. 

Adams,  J.  —  The  plaintiff,  while  crossing  Market  street,  in  the 
city  of  Newark,  was  injured  by  a  car  of  the  defendant,  and  has 
brought  suit  to  recover  damages.  The  trial  judge  directed  a  ver- 
dict for  the  defendant,  and  gave  his  reason  for  doing  so  in  these 
words:  "The  conclusion  I  have  reached  in  this  case  upon  the 
plaintiff's  own  testimony  is  that  he  is  not  entitled  to  recover.  He 
says  that  he  did  not  look  for  a  car  on  the  track,  except  as  he  left 
the  sidewalk.  I  think  that  in  a  crowded  condition  of  the  street,  as 
it  was  at  that  time,  with  the  car  where  it  must  have  been,  as 
described  by  the  witnesses  who  saw  him,  it  was  the  duty  of  the 
plaintiff  to  look  after  he  left  the  sidewalk.     He  must  be  assumed 

1.  For  actions  relating  to  pedestrians  rent  numbers  of  that  series  of  Reports. 
injured  while  crossing  street-car  tracks, 

from  the  earliest  period  to  1897,  see  vols.        2.  As  to  this  rule,  see  note  on  "Stop 

11  and  12  Am.  Neg.   Cas.,  where  the  Look  and  Listen,"  9  Am.  Neg.  Rep. 

same  are  chronologically  grouped  and  408-416. 
arranged     in     alphabetical    order    of 

States.    Subsequent    actions    on    the        3.  See    notes   of    cases    relating  n> 

same   topic,   to  date,  are  reported  in  pedestrians  struck  by  street  cars,   at 

vols.  1-10  Am.  Neo.  Rep.,  and  the  cur-  end  of  this  case. 
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to  know  (the  testimony  does  not  show)  that  cars  run  frequently  on 
Market  street,  and,  of  course,  he  must  know  the  danger  in  a  crowd 
of  that  kind.  If  he  had  seen  the  car  at  a  standstill,  and  then  had 
been  overtaken  because  the  car  gave  a  sudden  spurt,  it  might  have 
been  argued  that  he  had  a  right  to  suppose  that  the  car  would  con- 
tinue to  stand  still,  and  that  they  were  giving  to  the  crowd,  and 
to  him,  as  one  of  the  crowd,  the  right  to  cross.  But  that  was  not 
the  situation.  He  says  he  did  not  see  it.  Others  there  did  see  it, 
and  I  think  if  he  had  used  the  precaution  that  a  reasonable  man 
would  use  this  accident  would  have  been  avoided."  The  plaintiff 
excepted  to  the  direction  of  a  verdict  for  the  defendant,  and  has 
assigned  error  upon  the  exception.  These  observations  of  the  trial 
judge  embody  three  propositions:  That  the  plaintiff,  in  attempting 
to  cross  Market  street,  was  bound  to  be  careful;  that  the  evidence 
tended  to  show  that  he  was  not  careful;  and  that  it  pointed  so 
plainly  to  this  conclusion  that  the  jury,  if  the  case  had  gone  to 
them,  could  not  reasonably  have  reached  the  opposite  conclusion. 
The  first  proposition  is  matter  of  law;  the  others  are  matters  of 
fact.  The  trial  judge  took  a  correct  view  of  the  legal  rule.  A 
pedestrian,  while  walking  in  the  highway,  is  bound  to  be  careful. 
The  law  is  settled,  though  its  application  is  not  always  easy.  In 
Railway  Co.  v.  Block,  55  N.  J.  L.  605,  27  Atl.  Rep.  1067  —  a  case 
decided  in  1893  —  Mr.  Justice  Magie,  in  delivering  the  opinion  of 
this  court,  said:  "  We  must  recur  to  the  general  rule  which  requires 
one,  in  exercising  his  lawful  rights  in  a  place  where  the  exercise  of 
like  rights  by  others  may  put  him  in  peril,  to  use  such  precaution 
and  care  for  his  safety  asr  a  reasonably  prudent  man  would  use 
under  the  circumstances.  From  this  rule  it  may  be  said,  in  gen- 
eral, that  one  who  passes  on  foot  along  a  sidewalk  or  path  of  a 
highway  must  use  his  powers  of  observation  in  respect  to  other 
passers  thereon,  and  a  reasonable  judgment  to  avoid  collision.  In 
crossing  the  roadway,  a  foot  passenger  must  likewise  use  his  powers 
of  observation  to  discover  approaching  vehicles,  and  a  like  judg- 
ment when  and  how  to  cross  without  collision.  In  the  latter  case 
doubtless  the  degree  of  care  required  exceeds  that  required  in  the 
former  case,  not  because  the  right  of  the  foot  passenger  and  the 
right  of  the  driver  of  a  vehicle  differ,  but  because  of  the  circum- 
stances. The  vehicle  usually  travels  at  a  greater  speed.  It  can- 
not be  so  quickly  stopped  or  diverted  from  its  course.  A  street 
car  cannot  deviate  from  its  track,  while  the  passer  on  foot  may 
quickly  stop,  turn  aside,  or  even  retrace  his  steps."  The  rule  thus 
stated  governs  the  relation  of  a  pedestrian  to  all  vehicles.  It  is 
true  that  a  trolley  car  has  characteristics  of  its  own.     It  is  a  large, 
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smooth-running  vehicle  of  great  weight.  Its  momentum  is  there- 
fore high,  even  when  its  velocity  is  low.  On  the  one  hand,  it  can- 
not deviate  from  its  track ;  on  the  other  hand,  its  rate  of  speed  is 
under  prompt  control.  These  peculiarities,  however,  are  not  cri- 
teria by  which  trolley  cars  are  set  apart  for  legal  treatment  in  a 
class  by  themselves.  They  are  merely  circumstances  that  have 
sometimes  to  be  taken  into  account  in  applying  the  general  rule  to 
a  particular  case. 

As  the  ruling  that  is  said  to  be  erroneous  was  made  after  the  evi- 
dence was  all  in  on  both  sides,  it  follows  that  the  question  is  not 
whether  the  plaintiff,  on  his  own  testimony,  or  even  on  his  own 
case,  appears  to  be  not  entitled  to  recover,  but  whether,  on  the 
whole  case,  he  appears  to  be  not  entitled  to  recover;  that  is, 
whether  from  all  the  evidence  it  so  clearly  appears  that  he  was  not 
entitled  to  recover  that  a  jury  could  reasonably  and  legitimately 
arrive  at  no  other  result.  For  the  purposes  of  this  inquiry  any 
disputed  question  of  fact  is  to  be  resolved  in  favor  of  the  plaintiff. 
The  accident  occurred  between  nine  and  half-past  nine  o'clock  in 
the  evening  of  Wednesday,  August  16,  1899,  near  the  intersection 
of  Broad  and  Market  streets,  the  busy  center  of  a  great  city. 
These  streets  are  at  right  angles  to  one  another;  Broad  stree*  run- 
ning north  and  south,  and  Market  street  east  and  west.  Broad 
street  is  eighty  or  ninety  feet  wide.  Along  the  central  portion  of 
each  street  is  a  double  line  of  trolley-car  tracks,  which  also  connect 
by  curves  to  the  north  and  east,  over  which  cars  pass  out  of  Broad 
street  on  the  north  into  Market  street  on  the  east,  and  in  the  oppo- 
site direction.  On  the  evening  of  the  accident  the  plaintiff  was 
crossing  Market  street  from  south  to  north  on  the  crosswalk  that  is 
in  a  line  with  the  east  sidewalk  of  Broad  street.  It  was  dark. 
Many  persons  were  on  the  crosswalk;  and  a  procession,  with  music, 
or  to  the  beating  of  a  drum,  was  moving  west  towards  Broad  street 
along  the  north  part  of  Market  street,  and  had  approached  near 
enough  to  the  east  line  of  Broad  street  to  attract  attention,  and 
tend  to  throng  that  locality.  The  time,  place,  and  circumstances 
were  such  as  to  put  a  careful  man  on  his  guard.  As  the  plaintiff 
stepped  down  from  the  southern  curb  of  Market  street  to  the  cross- 
walk, he  looked  to  the  west,  and  saw  no  east-bound  car.  He  went 
on  for  twelve  or  fifteen  feet,  along  the  crosswalk,  at  an  ordinary 
pace,  and  so  came  to  the  south  rail  of  the  east-bound  track.  This 
operation  would  take  not  more  than  seven  seconds.  As  the  plain- 
tiff stepped  with  his  left  foot  across  the  south  rail,  he  was  struck  by 
a  car  that  had  come  along  Market  street  from  some  place  west  of 
Broad  street,  had  crossed  the  entire  width  of  Broad  street,  and  had 
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made  one  stop  in  transit.  The  exact  place  and  purpose  of  this  stop 
are  in  some  doubt.  Cook,  the  motorman,  a  witness  for  the  defend- 
ant, said  that  he  stopped  the  car  because  there  was  a  car  passing  in 
front  of  him.  This  does  not  seem  consistent  with  his  other  state- 
ment that  he  stopped  within  five  feet  of  the  crosswalk  "  because 
people  were  crossing."  It  may  be  that  the  word  "car,"  in  his 
printed  testimony,  should  read  "crowd."  So  read,  his  evidence 
is  consistent  with  itself  and  with  that  of  other  witnesses.  O'Con- 
nor, a  police  officer  on  duty  at  the  crossing,  who  was  called  as  a 
witness  by  the  defendant,  said  that  the  car  "  stopped  on  the  other 
side  of  the  crosswalk,"  at  the  place  where  there  is  a  curve  in  the 
track,  about  ten  feet,  he  judged,  west  of  the  crossing.  Winans,  a 
witness  for  the  plaintiff,  said  that  the  car  stopped  about  five  feet 
from  the  crossing,  "  to  let  people  go  over  the  crossing,"  and  that 
it  stood  there  until  some  people  had  crossed.  Kuhn,  a  police 
officer,  who  was  a  witness  for  the  plaintiff,  said  that  he  first  noticed 
the  car  when  it  was  about  in  the  center  of  Broad  street,  coming 
across.  He  is  silent  as  to  any  stop.  The  counsel  for  the  plaintiff 
argued  the  case  on  the  theory  that  the  car  came  to  a  full  stop, 
before  the  accident,  a  few  feet  west  of  the  place  where  the  plaintiff 
was  struck.  This  is  the  fair  result  of  the  testimony;  for  three  wit- 
nesses swore  to  the  fact,  and  no  one  denied  it.  The  plaintiff  did 
not  see  the  car  until  the  instant  of  the  accident.  He  testified,  "  A 
car  was  coming  down,  and  came  so  suddenly  I  didn't  realize  any- 
thing until  it  struck  me."  He  said,  also,  that  while  he  was  on  the 
crossing  he  looked  only  towards  the  east.  The  following  is  an 
extract  from  his  testimony:  "I  kept  looking  east  —  watching  the 
cars  coming  up.  Q.  Didn't  you  look  west  at  all  ?  A.  No,  sir;  not 
after  I  stepped  off  the  sidewalk  onto  the  crossing.  I  kept  walking 
along.  Q.  You  were  looking  for  cars  coming  on  the  furthest  track  ? 
A.  Yes,  sir.  Q.  The  track  you  had  not  reached  ?  A.  The  track  I 
hadn't  reached  —  The  furthest  track.  Q.  But  you  did  not  look  for 
a  car  on  the  track  you  were  about  to  cross  ?  A.  Not  at  that  time. 
Q.  And  you  never  looked  for  a  car  on  that  track,  excepting  as  you 
left  the  sidewalk  ?  A.  No,  sir.  Q.  That  was  the  last  time  ?  A. 
That  was  the  last  time.  Q.  And  you  say  there  was  quite  a  crowd 
there  ?  A.  Yes,  sir.  Q.  How  much  of  a  crowd  would  you  say  ?  A. 
I  couldn't  give  you  any  idea.  Q.  I  don't  mean  in  numbers,  but 
were  they  standing  around  pretty  thick  ?  A.  Standing  around 
pretty  thick ;  yes.  Q.  So  that  in  walking  over  you  had  to  go  slowly  ? 
A.  Yes.  Q.  You  had  to  pick  your  way?  A.  No;  I  kept  walking 
right  along  at  a  nice,  ordinary  walk,  I  should  call  it.  Q.  Where 
was  this  crowd  of  people  that  you  speak  of  ?    A.  Some  on  the 
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corner,  and  others  crossing  over.  Q.  Ahead  of  you,  some  of  them  ? 
A.  Ahead  and  behind."  Two  conclusions  seem  inevitable.  One 
is  that  if  the  plaintiff,  just  before  the  accident,  had  not  been  inatten- 
tive to  his  surroundings,  he  must  have  seen  this  east-bound  car, 
within  a  few  feet  of  him,  either  in  motion  or  at  rest,  on  the  track 
upon  which  he  was  about  to  step.  The  car  was  a  large  object.  Its 
lights  made  it  conspicuous.  There  was  no  impediment  to  vision. 
Unfortunately,  the  plaintiff  was  looking  away  from  the  car,  and  so 
did  not  see  it. 

The  other  conclusion  that  results  from  the  testimony  is  that  the 
plaintiff,  when  he  looked  to  the  west  before  stepping  off  the  curb, 
and  saw  no  east-bound  car,  must  have  looked  carelessly.  He  testi- 
fied that  when  he  looked  to  the  west  some  trucks  were  coming  from 
that  direction,  but  no  cars;  that  there  was  no  car  in  the  immediate 
vicinity  —  that  is,  east  of  the  Broad  street  track ;  that  he  saw  no 
cars  to  the  west  of  him  at  all;  that  he  did  not  look  a  considerable 
distance,  but  just  looked  up;  that  he  supposed  that  he  saw 
across  Broad  and  Market  streets;  that  he  saw  to  the  east  of  the 
track  (meaning,  probably,  the  tracks  in  Broad  street);  that  he 
saw  no  car  coming  across  Broad  street.  The  time  that  elapsed 
between  his  leaving  the  curb  and  the  accident  was  brief;  only 
what  a  man  would  occupy  in  walking  twelve  or  fifteen  feet  at  a 
*' nice,  ordinary  walk."  The  car,  just  before  he  encountered  it, 
had  crossed  a  street  eighty  or  ninety  feet  wide.  In  doing  so  it  had 
made  a  full  stop,  and  had  waited  an  appreciable  time  to  allow 
pedestrians  to  pass  in  front  of  it  at  a  crossing,  or,  perhaps,  for 
another  car  to  get  out  of  its  way.  It  had  then  been  started  again, 
and  had  gone  forward.  At  the  moment  of  the  accident  its  fender 
had  reached  a  point  at  least  as  far  east  as  the  easterly  side  of  the 
crosswalk,  the  width  of  which  does  not  appear,  but  which  the 
counsel  for  the  plaintiff  estimated  on  the  argument  at  six  feet.  It 
is  inconceivable  that  this  car,  when  the  plaintiff  looked  towards  the 
west,  was  not  somewhere  within  the  range  of  prudent  observation. 
It  is  argued  on  behalf  of  the  plaintiff  that  his  failure  to  look  to  the 
west  while  he  was  on  the  crosswalk  is  unimportant;  for,  it  is  said, 
if  he  had  looked  to  the  west,  he  would  have  seen  only  a  car  standing 
still,  in  front  of  which  he  might  assume  that  he  could  walk  with 
safety,  and  which,  when  it  was  set  in  motion  again,  came  on  with- 
out signal,  and  with  a  sudden  and  dangerous  burst  of  speed.  In 
other  words,  the  plaintiff's  inattention  is  immaterial,  because  atten- 
tion would  not  have  saved  him.  This  argument  is  too  conjectural 
to  be  entirely  satisfactory.  But,  aside  from  that,  the  evidence, 
fairly  read,  does  not  sustain  it.     Gartland,  who  was  walking  with 
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the  plaintiff,  said  that  the  car  was  going  "  at  a  pretty  good  speed," 
and  that  he  heard  no  bell.  Kuhn  said  that  "  it  came  at  pretty  sud- 
den speed  "  for  fifteen  or  twenty  feet;  that  "  it  was  going  on  an 
-average  slow,  but  faster  than  they  go  across  those  crossings;"  that 
"  it  was  going  faster  than  regular  speed  "  —  that  is,  than  the  speed 
usual  at  that  crossing.  Winans  said,  "It  pulled  very  quick;  a 
good,  sudden  jerk."  Van  Houten,  a  police  officer,  off  duty,  who 
was  a  witness  for  the  plaintiff,  said,  "It  was  coming,  I  thought, 
faster  than  cars  usually  come  over  that  crossing,"  and  that  he  heard 
no  bell;  that  the  car  was  coming  "  at  a  pretty  good  rate,  I  thought, 
for  a  car  to  be  coming  across  there;  pretty  lively,  I  thought,  for  a 
car  that  was  in  the  street  at  that  time.  Cars,  as  a  general  thing, 
come  over  that  crossing  very  slow;  but  this  was  not  coming  slow, 
I  didn't  think."  This  testimony  does  not  tend,  in  a  substantial 
sense,  to  prove  that  the  car  was  moving  at  a  speed  so  high  as  to 
be  perilous  to  a  careful  pedestrian,  or  make  probable  the  hypothesis 
that,  if  the  plaintiff  had  not  been  negligent,  he  would,  nevertheless, 
have  been  hurt. 

The  direction  of  a  verdict  for  the  defendant  was  not  erroneous. 
The  judgment  is  affirmed. 


NOTES    OF    CASES    RELATING    TO  PEDESTRIANS    INJURED    ON 

STREET-CAR  TRACKS. 

Among  recent  crossing  accident  cases,  in  which  pedestrians  were  injured  by 
street  cars,  are  the  following: 

Person  struck  by  streetcar  while  crossing  track — Contributory  Negligence.  —  In 
Russbll  v.  Minneapolis  Street  R'y  Co.  (Minnesota,  May.  igoij,  86  N.  W. 
Rep.  346,  judgment  for  defendant  was  affirmed,  the  case  being  stated  by  Brown, 
J.,  as  follows:  "This  was  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant.  The  trial  in 
che  court  below  resulted  in  a  verdict  for  plaintiff,  which  was  set  aside  on  motion 
of  defendant,  and  judgment  ordered  in  its  favor  notwithstanding  the  same,  and 
plaintiff  appealed.  The  assignments  of  error  present  two  questions  for  con- 
sideration: 1.  Whether  appellant  was  guilty  of  contributory  negligence,  as  a 
matter  of  law;  and,  2,  assuming  that  she  was  guilty  of  such  negligence,  was 
the  motoneer  In  charge  of  the  street  car  which  struck  her  and  caused  her 
injuries,  guilty  of  wilful  and  wanton  carelessness,  or  did  he  fail  to  exercise 
ordinary  care  to  avoid  the  accident  after  having  discovered  her  in  a  position  of 
peril.  The  court  below  held,  in  granting  the  motion  for  judgment,  that  the 
evidence  was  conclusive  of  plaintiff's  contributory  negligence.  We  are  of 
-opinion  that  the  court  below  was  right.  Plaintiff  had  resided  in  Minneapolis 
in  the  neighborhood  of  three  months  prior  to  the  accident,  was  familiar  in  a 
general  way  with  the  streets,  knew  that  cars  were  operated  on  Sixth  street,  and 
had  been  upon  and  across  such  street  a  number  of  times.  She  is  a  person  of 
mature  years,  of  unimpaired  eyesight  and  hearing,  and  in  possession  of  all  her 
faculties.  On  the  day  of  the  accident  she  was  on  her  way  to  visit  a  friend 
Vol.  X  —  2a 
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residing  on  Sixth  street.    She  traveled  from  Fourteenth  street  down  Fifth 
nue,  and  at  her  arrival  at  Sixth  street  claims  that  she  did  not  know  she  had 
arrived  at  the  street,  was  confused,  did  not  know  her  precise  whereabouts,  and, 
to  definitely  locate  herself,  determined  to  cross  the  street  and  make  inquiry  at 
a  grocery  store.    She  started  from  the  corner  of  Fifth  avenue  and  Sixth  street 
to  this  grocery,  traveling  diagonally  across  the  street,  and,  as  she  stepped  upon 
the  street-car  track,  was  struck  by  a  car  coming  from  the  direction  in  which 
she  was  going,  and  injured.    The  day  was  windy  and  cold,  but  the  occurrence 
took  place  in  broad  daylight,  and  there  was  nothing  to  obstruct  her  view  or  dis- 
tract her  attention.    She  held,  as  she  was  crossing  the  street,  her  muff  to  her 
face,  to  shield  it  from  the  wind,  which  was  blowing  from  the  northwest.     She 
testified,  and  it  is  claimed  in  her  behalf,  that  she  did  not  know  that  she  was 
upon  Sixth  street,  and  did  not  know  that  a  railroad  track  was  upon  the  street 
she  attempted  to  cross.     Her  condition  of  mind  is  best  disclosed  at  that  time  by 
her  own  testimony,  and  whether  she  exercised  that  degree  of  care  essential  in 
such  cases  may  be  determined  from  what  she  says  on  the  subject.     She  testi- 
fied, so  far  as  here  pertinent,  as  follows:    'I  came  to  Minneapolis  in  December, 
1899.     I  did  not  know  at  the  time  of  the  injury  the  location  I  was  in.     I  knew 
there  was  a  street  railway  on  Sixth    street.    *    *    *    I  did  not  observe  the 
tracks  when  I  stepped  on  them.     I  did  not  know  I  was  near  a  railway.     I 
did  not  hear  a  bell.     I  did  not  hear  any  sound  of  a  car.     I  could  see  well. 
It  was   light  enough   so  I  could  see  any  reasonable   distance.     My  hearing 
is  about  the  average,   and  I  could  hear   well  enough.     I   suppose   I   was   in 
possession  of    all   my  faculties  at  the  time.     My   mind   was  clear.     It  must 
have  been  a   winter's  day.     I  presume  it  was  cold.      I  had  on   an  outside 
coat,   with  a  collar.     I   do   not   know   whether  the  collar  was  turned  up.     I 
had  a  muff  in  my  hand.     My  recollection  is  that  when  I  got  as  far  as  the 
corner  of  Sixth  street  I  hesitated  to  see  if  I  could  make  up  my  mind  where  I 
was.     Not  being  able  to  do  so,  thought  I  would  go  across  the  street  and  ascer- 
tain at  a  little  grocery.'     There  is  no  evidence  that  the  street-car  track  was 
obscured  in  any  way,  either  by  being  covered  with  snow  or  otherwise."   «    *    * 
The  points  decided  are  stated  in  the  syllabus  by  the  court,  as  follows: 
"  1.  In  a  personal  injury  action  it  is  held,  that  the  fact  that  plaintiff  had  no 
prior  actual  knowledge  of  the  location  of,  or  the  danger  causing,  her  injury,  is 
not  conclusive  that  she  was  not  guilty  of  contributory  negligence.     The  rule  in 
such  cases  is  that  if  the  person  have  no  actual  knowledge  of  the  danger  causing 
the  injury,  and  could  not  by  the  exercise  of  reasonable  care  have  discovered  it, 
he  cannot  be  said  to  be  guilty  of  contributory  negligence.     But,  if  ignorant  of 
the  danger,  and  the  exercise  of  reasonable  care  would  have  made  it  known, 
and  there  be  a  failure  to  exercise  such  care,  he  is  chargeable  with  negligence, 
and  to  the  same  extent  as  though  perfectly  familiar  with  the  location  and  danger. 
"2.  Evidence  examined,  and  held,  (a)  to  show  conclusively  that  plaintiff  was 
guilty  of  contributory  negligence;  and  (b)  that  such  evidence  does  not  show  a 
failure  on  the  part  of  the  defendant  to  exercise  reasonable  and  ordinary  care  to 
avoid  plaintiff's  injury  after  discovering  her  in  a  position  of  peril." 

Contributory  negligence  in  crossing  street-car  track — Question  for  jury.  —  In  Riley 
r.  Minneapolis  Street  R'y  Co.  (Minnesota,  May,  iqoiJ,  85  N.  W.  Rep.  947, 
judgment  for  plaintiff  was  affirmed.  Start,  Ch.,  J.,  stated  the  case  as  follows: 
"  This  is  the  second  appeal  in  this  action,  and  for  a  fuller  statement  of  the  case 
and  its  facts  see  83  N.  W.  Rep.  376.    The  gist  of  the  plaintiff's  cause  of  action 
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Is  that  the  defendant  negligently  ran  its  street  car  over  a  street  crossing  in  a 
populous  portion  of  the  city  of  Minneapolis,  at  a  dangerous  rate  of  speed  with- 
out giving  any  signal  of  its  approach,  whereby  the  plaintiff  was  struck  by  the 
car  and  injured.  At  the  close  of  the  plaintiff's  evidence  on  the  first  trial  the 
court  directed  a  verdict  for  the  defendant,  and  the  plaintiff  appealed  to  this 
court  from  an  order  denying  his  motion  for  a  new  trial.  On  that  appeal  this 
court,  upon  a  consideration  of  the  evidence  and  the  rules  applicable  thereto, 
held  that  the  question  of  negligence  of  the  parties,  respectively,  was  one  of 
fact,  which  should  have  been  submitted  to  the  jury,  and  the  case  was  remanded 
lor  a  new  trial.  On  the  second  trial  of  the  cause  the  defendant  at  the  close  of 
all  of  the  evidence  moved  the  court  for  a  directed  verdict,  which  was  denied. 
The  case  was  submitted  to  the  jury,  and  a  verdict  in  favor  of  the  plaintiff  for 
$950  was  returned.  Thereupon  the  defendant  made  a  blended  motion  for  judg- 
ment or  for  a  new  trial,  and  from  the  order  denying  it  the  defendant  appealed  to 
this  court.  The  sole  question  on  this  appeal  is  whether,  upon  the  evidence,  the 
defendant  is,  as  matter  of  law,  entitled  to  judgment  in  its  favor,  or  at  least  a 
new  trial.  The  finding  of  the  jury  by  their  verdict  to  the  effect  that  the  defend- 
ant was  guilty  of  negligence  is  sustained  by  the  evidence.  This  is  not  seriously 
controverted  by  defendant's  counsel,  but  it  is  vigorously  insisted  that  the  evi- 
dence, considered  as  a  whole,  conclusively  establishes  the  fact  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  failing  to  look  and  listen  for  an 
approaching  car  before  driving  upon  the  defendant's  railway  track.  The  law 
applicable  to  this  case,  as  stated  on  the  first  appeal,  is  that  whether  a  party  is 
guilty  of  negligence  in  attempting  to  cross  a  street-railway  track  without  first 
looking  and  listening  for  approaching  cars  is  ordinarily  a  question  of  fact.  The 
look  and  listen  rule  applicable  to  steam-railroad  track  crossings  should  lie 
extended  to  street  railways  with  great  caution;  otherwise,  it  will  lead  to  a 
lessening  of  care  on  the  part  of  those  operating  street  cars,  to  the  imperiling  of 
the  limbs  and  lives  of  those  who  have  an  equal  right  with  themselves  to  use  the 
public  streets.  We  have  considered  the  evidence  in  this  case,  and  its  analysis 
by  defendant's  counsel,  and  have  reached  the  conclusion  that  this  case  is  within 
the  general  rule  we  have  stated.  It  will  serve  no  practical  purpose  to  discuss 
the  evidence.  We,  therefore,  hold  that  the  question  of  the  plaintiff's  contribu- 
tory negligence  was  one  of  fact,  and  that  the  finding  of  the  jury  thereon  cannot 
be  disturbed.  Order  affirmed."  (This  case  [the  Riley  case]  is  inserted  among 
the  "  pedestrian  "  cases  as  indicating  the  duty  of  travelers  in  crossing  street 
railway  tracks  and  the  question  of  contributory  negligence.) 

Pedestrian  struck  by  streetcar — Contributory  negligence— Instruction.  —  In  Good- 
man  v.  Metropolitan  Street  R'y  Co.  f  Supreme  Court ',  New  York,  App.  Div.% 
First  Dept.%July%  igo/J,  71  N.  Y.  Supp.  177,  judgment  for  plaintiff  was  reversed 
for  erroneous  instructions  as  to  liability  of  defendant.  Ingraham,  J.,  in  his 
opinion  stated  the  case  as  follows:  "  The  plaintiff  was  injured  by  one  of  the 
cars  of  the  defendant  railroad.  He  testified  that  he  was  walking  up  Fourth 
street  to  Broadway,  and  there  attempted  to  cross  Broadway  upon  the  uptown 
crosswalk;  that  he  looked,  and  saw  a  north-bound  car  about  100  feet  away 
from  him;  that  there  were  wagons  and  trucks  between  the  north-bound  car  and 
the  witness  at  the  time  he  looked;  lhat  he  then  attempted  to  cross,  and  as  he 
went  to  cross  the  second  rail  the  north-bound  car  threw  him  down;  that  the  car 
•truck  him  on  the  right  side,  and  the  right  knee  was  injured;  and  that  he  heard 
no  bell  ring  from  the  car.  The  plaintiff's  account  of  the  accident  was  not  cor- 
roborated.   For  the  defendant  the  gripman  was  called,  who  testified  that  as  he 
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crossed  Washington  place,  bound  north,  there  was  a  wagon  in  front  of  him; 
that  as  the  wagon  pulled  out  the  boy  came  in  front  of  the  horses'  heads  on  a 
run;  that  as  soon  as  he  saw  the  boy  he  immediately  applied  the  brakes,  and 
did  his  best  to  stop  the  car,  and  the  car  slopped  almost  instantly;  that  at  that 
time  che  car  was  going  at  half  speed;  that  the  boy  stepped  on  the  track  five  or 
six  feet  —  seven  or  eight  feet  —  in  front  of  the  car;  and  his  testimony  was 
corroborated  ty  a  passenger  on  the  car.  The  court,  having  denied  the  motion 
to  dismiss  the  complaint,  charged  the  jury  that  the  plaintiff  was  bound  to 
establish,  by  a  preponderance  of  evidence,  that  the  injury  of  which  he  com- 
plains was  the  result  of  the  carelessness  and  negligence  of  the  defendant,  or 
its  servants  or  agents;  and,  second,  that  he  himself  was  not  guilty  of  conduct 
which  contributed  to  the  accident.  After  the  charge,  the  plaintiff's  counsel 
asked  the  court  to  charge  that,  'admitting  that  the  plaintiff  was  guilty  of  neg- 
ligence, still,  if  the  defendant  could  have  avoided  the  accident  by  using  reason- 
able care,  the  defendant  is  liable;'  to  which  the  court  replied:  '  I  so  charge 
you.  If  they  could  have  avoided  the  accident  by  the  use  of  reasonable  care, 
they  are  liable,  even  if  the  accident  was  caused  in  the  first  instance  by  that 
carelessness.'  To  that  the  defendant  excepted.  It  is  quite  evident  that  this 
charge  was  error.  The  court,  having  correctly  charged  the  jury  that  the  plain- 
tiff must  prove  that  he  was  not  guilty  of  conduct  which  contributed  to  the  acci- 
dent, at  the  request  of  counsel  for  the  plaintiff  charged,  in  substance,  that  the 
plaintiff  could  recover  although  guilty  of  negligence.  This  is  contrary  to  the 
settled  rule  that,  in  an  action  for  personal  injuries,  the  burden  is  on  the  plain- 
tiff to  prove  freedom  from  contributory  negligence.  It  is  quite  probable  that 
the  learned  judge  misunderstood  the  substance  of  the  request,  but  the  request 
was  charged,  and  it  was  clearly  erroneous.  There  is  nothing  to  bring  the  case 
within  the  principle  stated  in  Green  v.  Railroad  Co.,  42  App.  Div.  160,  59  N.  Y. 
Supp.  386."     Reversed. 

Person  struck  by  street  car  while  crossing  track — Contributory  negligence  for  jury. 
—  In  Halliday  v.  Brooklyn  Heights  R.  R.  Co.  (Supreme  Court,  New  York, 
App.  Div.,  Second  Dept,  March,  igo/J,  69  N.  Y.  Supp.  174,  a  crossing  accident 
case,  new  trial  was  granted  to  plaintiff,  it  being  error  to  dismiss  complaint,  as 
questions  of  negligence  were  for  jury.  Hirschbbrg,  J.,  in  delivering  the  opinion, 
said:  "  The  question  of  plaintiff's  freedom  from  contributory  negligence  was 
clearly  for  the  jury.  The  accident  occurred  at  about  five  o'clock  on  the  after- 
noon of  December  2,  1898,  while  the  plaintiff  was  endeavoring  to  cross  Fulton 
street,  in  the  borough  of]  Brooklyn,  at  a  point  opposite  the  westerly  line  of 
Buffalo  avenue.  Buffalo  avenue  runs  into  Fulton  street  from  the  south,  but 
does  not  cross  it.  The  plaintiff  walked  eastwardly  along  the  north  side  of  the 
Fulton  street  until  he  reached  the  first,  or  westerly,  crossing  to  Buffalo  avenue. 
It  was  getting  dark,  but  there  was  some  daylight,  and  the  store  lights  in  the 
vicinity  were  lit.  About  thirty-five  feet  east  of  the  crosswalk  were  two  wagons, 
one  of  which  was  covered;  and  men  were  shoveling  coal  from  one  of  them  into 
a  coal  box  on  the  edge  of  the  sidewalk.  The  wagons  stood  parallel  with  and 
near  to  the  curb.  The  distance  from  the  curb  to  the  nearest,  or  west-bound 
track  was  about  fourteen  feet.  While  on  the  sidewalk,  the  plaintiff  could  see 
down  the  tracks  westerly  a  distance  of  200  feet,  but  in  the  opposite  direction 
could  only  see  the  tracks  for  a  distance  of  seventy-five  or  eighty  feet,  between 
the  wagons  and  the  coal  box.  He  was  in  a  hurry,  and  was  walking  fast. 
Before  stepping  into  the  street,  he  looked  in  either  direction,  and  listened,  bat 
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neither  saw  nor  heard  a  car.  When  halfway  to  the  west-bound  track,  he  looked 
again,  and  saw  no  car.  He  continued  towards  the  track,  and  was  struck  by 
the  step  of  a  car  going  west,  before  he  placed  his  foot  upon  the  track.  In  his 
own  words:  '  Then  1  stepped  down  off  the  curb,  and  I  walked  towards  the 
railroad.  I  looked  again,  and  I  see  no  car  either  way.  I  then  walked  to  cross 
the  track.  I  placed  my  foot  that  way  (illustrating)  on  the  track;  that  is,  half- 
way on  the  track.  I  then  looked  again,  and  as  I  looked  the  car  was  right  onto 
me,  and  the  men  hollered,  and  as  I  pulled  my  foot  back  it  struck  me  on  the 
other  leg,  and  knocked  me  forward,  I  then  struck  the  point  —  or  the  front  of  the 
car  struck  me  on  the  other  leg,  and  down  I  fell,  and  was  insensible.  I  did  not 
hear  any  gong  sounded.  I  heard  the  man  say, 'Ah/  —  something  like  that, 
you  know.  I  couldn't  tell  what  he  said.  He  hollered  in  surprise  —  made  a 
noise  in  that  way.  I  heard  him  make  that  noise  as  I  pulled  my  foot  back.  It 
was  virtually  about  the  same  time  I  was  struck/  From  this  statement  it  is 
apparent  that,  while  a  jury  might  very  well  say  that  the  plaintiff  was  guilty  of 
contributory  negligence,  such  negligence  could  not  be  predicated  as  matter  of 
law.  The  standard  of  care  is  the  conduct  of  persons  of  ordinary  prudence,  and 
the  plaintiff's  act  is  to  be  measured  by  the  situation  and  the  surroundings.  He 
was  required  to  exercise  his  senses  for  his  own  protection,  and  claims  to  have 
done  so  more  than  once.  If  they  failed  to  protect  him  because  not  exercised 
at  the  precise  point  or  moment  when  they  would  have  been  effective,  the  con- 
clusion that  the  result  was  a  want  of  ordinary  and  reasonable  care  would  flow 
from  inferences  dependent  upon  measurements  and  estimates  which  it  is  pecu- 
liarly within  the  province  of  a  jury  to  make.  The  law  required  him  to  look 
and  listen  in  accordance  with  the  dictates  of  ordinary  prudence,  but  did  not 
require  the  guaranty  of  any  specific  result.  Turell  v.  Railroad  Co.,  49  App. 
Div.  94,  63  N.  Y.  Supp.  403,  and  cases  cited."    *    *    * 

Struck  by  streetcar  while  crossing  track — Negligence  of  parties  for  jury.  —  In 
Gildxa  v.  Metropolitan  Street  R'y  Co.  (Supreme  Court,  New  York,  App. 
Div.,  First  Dept.,  March,  igo/J,  69  N.  Y.  Supp.  568,  a  crossing  accident  case, 
judgment  for  plaintiff  was  affirmed,  Ingraham,  J.,  rendering  the  opinion  as  fol- 
lows: "  The  plaintiff,  twenty-three  years  of  age,  attempted  to  cross  the  track 
of  the  defendant  between  First  and  Second  avenues  on  the  night  of  June  30, 
1898,  between  ten  and  a  quarter  past  ten  o'clock.  The  plaintiff  testified  that  as 
she  stepped  off  the  curb  into  the  street  she  looked  toward  Second  avenue  and 
•aw  a  car  at  Second  aveune,  on  Fifty-ninth  street;  that  it  looked  to  her  to  be 
standing  at  Second  avenue,  with  a  dark  light  on  the  top  of  the  car;  that  after 
seeing  this  car  she  looked  toward  Third  avenue,  and  then  proceeded  to  cross 
the  street.  She  says:  'And  then  I  looked  again,  and  when  I  looked  again  the 
car  was  onto  me.  I  seen  the  car  twice  before  I  was  struck  by  it.  The  first 
time  I  saw  it,  near  Second  avenue,  I  was  out  side,  in  front  of  227.  *  *  * 
When  I  saw  it  the  second  time,  it  was  still  dark.  Then  I  went  across  the  street, 
and  when  I  looked  the  car  was  near  me.  The  car  at  that  time  was  still  dark. 
When  I  saw  it  that  last  time  I  was  on  the  track,  and  I  didn't  hear  no  bell  nor 
nothing.  When  I  saw  it  the  last  time,  it  was  almost  on  lop  of  me.'  She  also 
testified  that  Fifty-ninth  street,  along  in  that  direction,  is  a  very  dark  street, 
and  that  on  that  night  it  was  dark  up  towards  Second  avenue.  There  was 
further  evidence  that  as  the  car  came  from  Second  to  Third  avenue  the  bell  was 
not  rung,  ana  that  the  car  was  going  fast,  with  no  lights  on  it,  but  there 
was  a  plenty  of  light  for  the  witnesses  to  see  the  plaintiff  at  from  50  to  125  feet 
from  where  she  was  struck. 


342  American  Negligence  Reports. 

"  I  think  there  was  evidence  to  justify  the  submission  of  this  case  to  the  jury. 
The  jury  could  find  that  the  light  was  sufficient  for  the  motorman  to  see  the 
plaintiff  at  a  distance  of  125  feet;  that  when  she  stepped  into  the  street  she  looked 
to  see  if  it  was  safe  to  cross,  and  that  she  saw  a  car  which  appeared  to  her  to 
be  stationary  at  Second  avenue;  that  as  she  altempted  to  cross  the  street  the 
car  came  up  with  full  speed,  and  struck  her  before  she  could  cross  the  track; 
that  the  motorman  could  have  seen  the  plaintiff  crossing  the  track;  and  that, 
either  from  inattention,  or  for  some  other  reason,  he  failed  to  stop  the  car  so 
as  to  enable  her  to  cross  in  safety.  This  would  be  evidence  from  which  the 
jury  could  find  negligence. 

"  Upon  the  question  of  contributory  negligence,  I  think  there  was  sufficient 
to  justify  the  jury  in  finding  that  the  plaintiff  saw  the  car  at  Second  avenue, 
that  it  appeared  to  be  stationary,  and  that  she  then  attempted  to  cross  the 
street.  I  do  not  think  that  it  was  contributory  negligence  for  her,  under  such 
conditions,  to  cross  the  track. 

"  Upon  the  whole  case,  both  the  defendant's  negligence  and  the  plaintiff's 
contributory  negligence  were  for  the  jury,  and  the  case  was  submitted  upon 
a  charge  to  which  no  objection  was  tak-n.  I  think  the  judgment  should  be 
affirmed,  with  costs."  Rumsey,  Patterson  and  O'Brien,  JJ.,  concurred.  Van 
Brunt,  P.  J.,  dissented. 

See  also  Notes  of  Recent  Cases  Relating  to  Pedestrians  Struck  by  Trains 
at  Crossings  or  While  Crossing  Track,  reported  in  this  volume,  page  234, 
et  seq. 


SPICER  V.  BOICE  ET  al. 

Supreme  Court,  New  Jersey,  June,  zpoi. 


DEFECTIVE  STAIRWAY  IN  PLACE  OF  BUSINESS  —  CUSTOMER 
INJURED.  —  The  defendants  maintained  in  the  shed  of  their  lumber  yard 
a  stairway  resting  at  its  foot,  with  a  bearing  of  only  two  and  one-half 
Inches,  upon  the  outer  edge  of  an  elevated  platform  composed  of  hemlock 
planks  two  inches  thick  and  one  fool  wide,  supported  by  protecting  beams. 
The  stringers  were  placed  so  that  one  of  the  beams,  upon  which  met  two 
of  the  planks  of  the  outer  line  of  the  platform,  came  between  them.  As  the 
plaintiff  (a  customer)  and  defendants'  manager  were  descending  the  stair- 
way these  planks  split  off  under  their  weight,  and  the  stairway  fell  twelve 
feet  to  the  ground.  The  plaintiff  sued  to  recover  for  personal  injuries 
sustained  by  the  fall.  It  was  proved  there  were  old  "checks*'  along  the 
line  of  the  break.  Held,  that  it  was  negligent  to  maintain  such  stairway 
without  proper  inspection,  notwithstanding  that  it  had  been  originally 
constructed  (five  years  before)  by  reputable  carpenters  employed  for  the 
purpose  (1). 
(Syllabus  by  the  Court.) 

1.  See  note  on  Liability  for  Inju-    Places  op  Business,  8  Am.  Neg.  Rep. 
HIES  to  Customers  in    Stores    and    266-270. 
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Action  by  Joseph  D.  Spicer  against  Rachel  R.  Boice  and  others. 
Judgment  for  plaintiff.     Motion  for  new  trial  denied  on  conditions. 

Argued  before  Dkpue,  Ch.  J.,  and  Dixon,  Collins,  and  Hen* 
drickson,  JJ. 

Craig  A.  Marsh,  for  plaintiff. 

George  Holmes  and  R.  V.  Lindabury,  for  defendants. 

Collins,  J.  —  The  defendants  were  dealers  in  lumber  and  coal  in 
the  city  of  Plainfield.  On  April  12,  1900,  the  plaintiff  visited  their 
premises  for  the  purpose  of  buying  lumber.  He  was  taken  to  the 
upper  part  of  a  shed,  whence,  not  finding  there  what  was  wanted, 
the  manager  conducted  him  to  an  open  stairway  leading  to  a  lower 
level  in  the  shed,  where  it  was  thought  it  would  be  found.  As  the 
two  were  descending,  the  stairs  fell.  The  action  was  brought  to 
recover  compensation  for  the  injuries  sustained  by  the  plaintiff. 
The  stairs  had  been  built  for  the  defendants  in  1895  by  a  firm  of 
carpenters  employed  for  the  purpose.  They  had  two  side  pieces  or 
stringers  about  nineteen  feet  long,  set  about  three  feet  apart,  carry- 
ing eighteen  steps  or  treads,  held  in  place  by  cleats  nailed  under- 
neath to  the  stringers.  At  the  top  the  stringers  rested  against  the 
beams  of  a  trestle  used  to  run  railroad  cars  into  the  lumber  shed. 
At  the  bottom  they  had  no  other  support  than  the  outer  edge  of  a 
platform  resting  on  projecting  beams  about  six  inches  square,  which 
platform  was  about  twelve  feet  above  the  ground,  and  had  been 
previously  built  to  afford  access  to  lumber  stored  at  that  level. 
The  stringers  were  notched  at  the  bottom  so  as  to  overlap  the  plat- 
form about  two  and  one-half  inches.  They  were  placed  about 
equidistant  from  one  of  the  platform  beams,  upon  which  met  the 
ends  of  two  of  the  outer  line  of  planks  of  the  platform.  The  cause 
of  the  falling  of  the  stairs  was  the  splitting  off  of  the  planks  on  which 
the  stringers  rested.  These  planks  were  of  hemlock,  one  foot  wide 
-and  two  inches  thick,  and  it  was  proved  that  there  were  old 
"  checks  "  along  some  parts  of  the  break.  The  defendants  urge 
that,  as  the  stairs  were  built  for  them  by  reputable  carpenters,  they 
ought  not  to  be  held  liable  for  defects  in  their  construction.  The 
fatal  defect  was  in  the  foundation,  or,  rather,  in  the  lack  of  a  proper 
foundation;  and  it  is  to  be  presumed  that  the  carpenters  placed 
the  stairs  where  directed  by  the  defendants,  or  some  one  represent. 
ing  them.  The  real  ground  of  liability  is  a  failure  to  use  due  care 
in  the  maintenance  of  the  structure.  The  defendants  could  not 
help  but  see  the  frailty  of  the  foundation,  and,  if  the  permitting  of 
the  use  by  their  customers  of  an  elevated  stairway  resting  merely 
on  the  outer  edges  of  hemlock  planks  twelve  feet  above  the  ground 
was  justifiable  at  all,  it  was  only  so  by  taking  care  that  the  planks 
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continued  sound  and  strong.  The  shed  was  covered,  and  there 
was  no  reason  to  anticipate  decay  from  sun  and  rain;  but  it  must 
have  been  known  to  lumber  dealers  that  hemlock  planks  are  always 
liable  to  checks,  and  proper  inspection  would  have  disclosed  those 
imperfections.  In  excuse  for  not  perceiving  them,  it  is  said  that 
the  bottom  tread  of  the  stairs  was  quite  near  the  planks,  which 
were  partly  hidden  by  a  riser  underneath  this  tread ;  but,  if  this 
fact  rendered  ineffective  the  casual  observation  possible  in  the 
ordinary  use  of  the  stairway,  an  inspection  that  would  be  effective 
was  all  the  more  imperative.  We  think  that  the  jury  was  entirely 
justified  in  finding  the  defendants  liable  to  the  plaintiff  for  lack  of 
reasonable  care  for  the  safety  of  their  customers.  This  court  has 
already  declared  it  to  be  the  duty  of  the  owners  of  a  building  to 
use  reasonable  care  that  it  shall  be  safe  for  those  who  are  in  it  upon 
their  invitation.  Klapproth  v.  Pavilion  Co.  (N.  J.  Sup.)  43  Atl. 
Rep.  981. 

The  damages  awarded  were  $15,395,  of  which  only  $395  can  be 
accounted  for  by  disbursements.  The  plaintiff  was  sixty-six  years 
of  age.  His  physical  injuries  were  painful,  and  to  some  extent  are 
permanent;  but,  while  they  have  impaired,  they  have  not  destroyed, 
any  function  or  faculty.  Until  April  1,  1900,  he  had  been  engaged 
in  the  sash  and  blind  business  with  a  partner,  receiving  for  his 
personal  services  $100  a  month.  The  profits  of  the  business  were, 
as  he  states,  about  $1,000  a  year.  On  April  1,  1900,  he  had  bought 
out  his  partner,  and  was  conducting  the  business  alone.  He  still 
continues  it,  but  has  to  rely  more  upon  his  foreman  than  he  other- 
wise would  do.  We  think  that  the  damages  awarded  were  exces- 
sive. If  the  plaintiff  will  remit  $7,500,  the  verdict  may  stand;, 
otherwise,  the  rule  to  show  cause  will  be  made  absolute. 


RHOADES  V.  CHESAPEAKE  AND  OHIO  RAILWAY 

COMPANY. 

Supreme  Court  of  Appeals,  West  Virginia,  June,  ifioi. 


RAILROAD  EMPLOYEE  INJURED  BY  DERAILMENT  OF  FREIGHT  CAR 
—  DAMAGES  —  RELEASE  —  CONSTRUCTION  —  EVIDENCE  —  IN- 
STRUCTION. —  1.  If  a  person  having  received  permanent  injury  in  the 
service  of  his  employer,  and  claiming  the  injury  was  caused  by  the  neg- 
ligence of  the  latter,  in  consideration  of  an  agreement  on  the  part  of  ihe 
employer  to  give  him  work  so  long  as  he  gives  satisfaction  to  the  foreman 
or  superintendent  under  whom  he  works  releases  his  claim  for  damages. 
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for  said  Injury,  and  is  then  given  employment  in  pursuance  of  the  agree- 
ment, at  wages  agreed  upon  between  them,  there  is  no  lack  of  certainty  or 
mutuality  in  the  agreement,  for  all  its  terms  are  settled,  and  by  releasing 
his  claim  for  damages  the  employee  has  paid  in  advance  for  the  option  to 
do  such  work  for  his  employer  as  he  is  able  to  do,  and  he  cannot  be  dis- 
charged without  cause. 
3.  If,  in  such  case,  the  servant  be  discharged  without  cause,  he  may  treat  the 
contract  as  absolutely  broken  by  the  master,  and  in  action  thereon  recover 
the  full  value  of  the  contract  to  him  at  the  time  of  the  breach,  including  all 
that  he  would  have  received  in  the  future  as  well  as  in  the  past  if  the  con- 
tract had  been  kept,  less  any  sum  he  might  have  earned  already,  or  might 
thereafter  earn  in  other  service,  as  well  as  the  amount  of  any  loss  the 
defendant  sustained  by  the  loss  of  his  services  without  the  master's  fault. 

3.  In  the  trial  of  such  case  the  burden  is  upon  the  defendant  to  show  that  the 

discharge  was  for  good  cause,  and  a  verdict  for  the  plaintiff  should  not  be 
set  aside  unless  it  is  clearly  wrong. 

4.  If  two  writings  of  different  dates,  made  between  the  same  parties,  and  relat- 

ing to  the  same  subject-matter,  are  not  different  from  each  other  in  legal 
effect,  though  different  in  terms  and  the  later  in  date  is,  among  other 
things,  a  receipt  for  a  sum  of  money,  mentioned  in  the  other  and  to  be  paid, 
and  therefore  a  voucher,  passed  between  the  parties  in  performance  of  the 
first  agreement,  such  first  agreement  is  not  discharged  by  the  execution  of 
the  latter,  and  resort  may  be  had  to  both  instruments  in  ascertaining  the 
rights  and  liabilities  of  the  parties. 

5.  An  instruction  stating  the  law  applicable  to  one  theory  of  the  case,  and  sub- 

stantially covering  all  the  facts  upon  which  the  correctness  of  such  theory 
depends,  is  proper  if  there  is  any  evidence  in  the  case  tending  to  prove 
such  facts,  although  it  ignores  other  facts  put  in  issue,  as  part  of  another 
and  different  theory,  which,  if  true,  leads  to  a  different  conclusion  and 
result,  if  another  instruction  has  been  given  in  the  case  covering  such  con- 
flicting theory. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Action  by  G.  W.  Rho&des  against  the  Chesapeake  and  Ohio  Rail- 
way Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  affirmed. 

Simms  &  Enslow,  for  plaintiff  in  error. 

E.  W.  Wilson,  for  defendant  in  error. 

Poffenbarger,  J.  —  On  or  about  November  7,  1896,  G.  W. 
Rhoades,  then  employed  as  a  section  hand  by  the  Chesapeake  and 
Ohio  Railroad  Company,  received  an  injury,  while  assisting  in 
replacing  on  the  track  a  derailed  freight  car  on  the  Cabin  Creek 
Branch  of  said  railroad,  which  necessitated  the  amputation  of  one  of 
his  legs  on  the  27th  day  of  December  following.  Soon  after  he  was 
discharged  from  the  hospital,  negotiations  for  a  settlement  with  him 
were  commenced  by  the  claim  agent  of  the  railway  company,  which 
resulted  in  the  preparation  by  said  agent,  and  signing  by  Rhoades,  of 
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the  following  instrument:  "Coalburg,  W.  Va.,  April  27th,  1897. 
I  hereby  agree  to  accept  $600.00  in  full  settlement,  satisfaction,  and 
-discharge  of  all  claims  arising  from  or  growing  out  of  personal 
injuries  received  by  me  on  or  about  Nov.  7th,  1896,  while  working 
as  a  laborer  at  wreck  at  Dry  Branch  on  Cabin  Creek  in  the  service 
of  C.  and  O.  R'y,  said  amount  to  be  paid  without  delay  by  voucher 
through  agent  at  Charleston,  W.  Va.  In  addition  I  am  to  be  given 
a  job  as  watchman  or  in  other  service  which  I  can  perform.  It 
being  understood  that  I  stand  in  same  relation  to  the  company  as 
any  other  employee,  injured  or  not  injured,  and  will  be  removed 
only  for  cause,  and  will  have  a  steady  job  so  long  as  I  give  satisfac- 
tion to  the  foreman  or  supt.  under  whom  I  work.  [Signed]  G.  W. 
Rhoades."  It  was  left  in  the  possession  of  Rhoades,  and  the  agent 
said  he  would  talk  with  the  superintendent  upon  his  return  to  Hunt- 
ington, and,  if  he  agreed  to  the  terms  of  the  proposed  settlement,  a 
voucher  would  be  sent  to  Charleston,  and  the  amount  paid.  He 
found  the  adjustment  satisfactory  to  the  superintendent,  who  directed 
him  to  prepare  a  voucher  for  the  amount.  Not  having  a  copy  of  the 
writing  upon  which  he  and  Rhoades  had  agreed,  and  wishing  to 
embody  its  terms  in  the  voucher,  the  agent  relied  upon  his  memory 
in  the  preparation  of  the  voucher,  which  he  claims  Rhoades  signed 
May  1,  1897,  and  which  is  as  follows: 

"  Chesapeake  and  Ohio  Railway  Company.     139,634.     Claim 

No.  2,997. 
"  To  George  W.  Rhoades,  Dr.     Address,  Charleston,  W.  Va. 

1897. 

April  26th.  For  amount  agreed  upon  in  full  settlement,  satisfaction, 
and  discharge  of  all  claims  or  cause  of  action  arising  from  or  grow- 
ing out  of  personal  injuries  received  by  me  on  or  about  Nov.  7th,  1896, 
while  on  duty  as  laborer  at  Dry  Branch,  at  Drainment,  of  train  113 
on  Cabin  Creek  Branch $600.00 

O.  K. 

Charge  to  Amount.  •  Certified.  Approved. 

Hun.  Div.  $600.00.  J.  W.  Winget, 

C.  T.  5a.  Claim  Agent. 

"Received,  Charleston,  W.  Va.,  May  1st,  1897,  of  the  Chesapeake 
and  Ohio  Railway  Company,  the  sum  of  $600.00,  in  full  compromise, 
satisfaction,  and  discharge  of  all  my  claims  or  causes  of  action,  and 
particularly  of  all  claims  or  causes  of  action  arising  out  of  the  per- 
sonal injuries  received  by  me  Nov.  7th,  1896,  as  per  above  voucher. 
In  addition  to  this  I  am  to  be  given  an  opportunity  to  work  for  the 
company  under  like  conditions  and  circumstances  as  any  other 
employee,  injured  or  not  injured,  so  long  as  I  give  satisfaction  to 
the  foreman  or  superintendent  under  whom  I  work.  George  W. 
Rhoades.     [Seal.]     J.  W.  Winget,  L.  H.  Moseman,  Witnesses." 
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The  $600  was  paid  at  the  Charleston  office  of  the  company  on  or 
about  May  1,  1897,  and  on  that  occasion  Winget,  the  claim  agent, 
called  upon  Rhoades  for  a  copy  of  the  writing  of  April  27,  1897.  It 
being  produced,  and  a  copy  taken  on  the  company's  letter  press,  the 
agent  took  said  copy  with  him.  It  was  attached  to  and  returned 
with  the  other  papers.  Rhoades  swears  he  never  signed  the  voucher 
of  May  1  st,  but  Winget  and  Moseman,  the  subscribing  witnesses, 
testify  that  he  did.  On  June  1,  1897,  Rhoades  went  to  work  for 
the  company  in  pursuance  of  their  agreement,  and  for  about  nine 
months  thereafter  was  kept  busy  at  tamping  ties,  grassing  the  track, 
tightening  bolts,  and  watching  at  a  cut  near  the  town  of  Milton. 
Then  the  company  not  requiring  a  watchman  at  said  cut  any  longer, 
he  was  sent  to  Hinton,  to  tend  the  switches  in  the  yard.  He 
refused  to  do  this  work  on  the  ground  that  he  could  not  perform  it, 
owing  to  the  distance  between  the  switches  being  so  great  that  he 
-could  not  travel  it  in  the  limited  time  permitted.  He  was  then 
brought  back  to  Milton,  where  he  worked  a  while  longer,  grassing 
the  track  and  tightening  bolts.  In  the  month  of  July,  1898,  he  was 
discharged.  He  claims  he  was  unable  to  do  the  work  required  of 
him  at  that  time.  As  to  the  character  of  this  work,  Clifford,  the 
foreman,  says:  "Spencer  [supervisor  of  track]  told  me  and  I  told 
him  [Rhoades]  that  he  would  have  to  tighten  up  bolts,  and  raise  up 
low  joints;  for  me  to  give  him  a  beat.  I  gave  him  about  a  mile  and 
a  half  of  bolts  to  tighten  up  and  about  a  quarter  of  a  mile  of  grass- 
ing to  do.  Well,  he  done  that  piece  of  grassing  all  right,  and  worked 
some  at  the  bolts,  and  I  asked  him  to  go  to  the  east  end,  —  the  east 
end  of  the  section,  —  and  he  refused."  That  was  about  three  miles 
from  where  he  had  been  working.  Clifford  further  describes  the 
work  as  follows:  "  It  is  putting  in  bolts,  tightening  up  bolts,  and, 
where  ties  are  churning  at  the  ends,  picking  away  from  the  end  and 
letting  the  water  out,  throwing  up  gravel,  grassing,  and  such  work 
-as  a  watchman  generally  does."  Spencer's  statement  relating  to 
the  dismissal  of  Rhoades  is  as  follows:  "  There  was  a  few  joints  in 
•the  cut  near  where  Mr.  Rhoades  lives.  *  *  *  I  don't  suppose 
they  were  further  from  his  door  than  from  here  across  the  street. 
I  wanted  him  to  go  there,  and  help  the  watchman  take  them  up, 
because  I  didn't  want  to  take  a  gang  over  there.  Well,  the  fore- 
man came  to  me,  and  told  me  that  he  said  he  wouldn't  do  it  Mr. 
Rhoades  met  me  the  next  morning  at  Milton,  and  says  to  me,  -  What 
is  it  that  you  want  me  to  do  ?'  I  says,  '  Didn't  the  foreman  tell 
you  ? '  'Yes,'  he  said,  '  He  told  me  that  he  wanted  me  to  carry  ties 
and  put  in  ties.'     Says  I,  '  Mr.  Rhoades,  I  don't  think  that  he  told 
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you  that.  What  is  it  ?  *  '  Well,  he  wanted  me  to  help  raise  the  lower 
joints.9  'That  is  it  exactly.  I  can't  get  a  gang  over  there  now, 
and  then  something  else  will  turn  up. '  He  says,  '  I  am  not  going 
to  do  it.'  I  says,  'Are  you  going  to  quit?'  He  says,  '  No,  I  am  not 
going  to  quit.'  He  says,  'If  you  want  me  to  quit,  discharge  me.* 
I  says,  '  I  will  discharge  you  in  fifteen  seconds,'  and  I  did  it  right 
there."  Rhoades  says  that  after  he  was  given  the  beat  he  grassed 
the  track,  and  tightened  part  of  the  bolts,  and  then  they  stopped 
him,  and  wanted  him  to  work  on  the  section,  —  "  tamp  ties,  put  in 
ties,  and  do  general  repairing/'  Soon  after  he  was  discharged, 
Rhoades  brought  an  action  of  assumpsit  in  the  Circuit  Court  of 
Kanawha  county  against  the  company,  upon  the  agreement  of  April 
27th,  laying  his  damages  at  $10,000.  A  demurrer,  interposed  by  the 
defendant,  being  overruled,  a  plea  of  non  assumpsit  was  entered, 
and  issue  was  joined  thereon,  and  a  trial  was  had,  resulting  in  a 
verdict  of  $1,000  for  the  plaintiff.  A  motion  to  set  aside  the  verdict 
and  grant  a  new  trial  was  made  and  overruled,  and  an  exception 
taken  to  this,  as  well  as  several  other  rulings  of  the  court,  and  judg- 
ment was  rendered  on  the  verdict. 

The  overruling  of  the  demurrer  is  made  the  basis  of  the  first 
assignment  of  error.  Under  this  head  it  is  argued  that  the  paper 
dated  April  27,  1897,  is  not  a  contract  of  employment,  but  at  most 
a  mere  agreement  to  make  such  a  contract  in  the  future,  because  it 
leaves  for  future  determination  the  wages  to  be  paid,  the  kind  of 
work  to  be  performed,  and  the  term  or  period  of  employment.  It 
is  also  said  that  the  declaration  is  founded  wholly  upon  that  paper, 
and  does  not  go  beyond  it;  but  it  is  found  that  in  the  declaration 
the  substance  of  the  agreement  is  alleged,  and,  further,  that  after- 
wards the  "defendant  ratified  and  confirmed  said  agreement,  and 
paid  to  the  plaintiff  the  said  sum  of  $600,  and  gave  to  the  plaintiff  a 
job  as  watchman  on  its  said  railway,  said  job  commencing,  to  wit, 
about  December  1,  1897,  at  the  price  of  $1  per  day  as  wages  as  such 
watchman,  and  continuing  plaintiff  as  such  watchman  from  the  date 
last  aforesaid  until,  to  wit,  the  nth  day  of  July,  1898."  The 
declaration  thus  makes  out  a  complete  contract,  certain  and  definite 
in  all  respects.  It  also  alleges  a  breach  of  this  contract,  and  so 
establishes  a  cause  of  action.  It  is  contended,  however,  that  under 
such  a  contract,  the  plaintiff  below  having  the  right  to  stop  work 
when  he  pleased,  the  railway  company  could  discharge  him.  This 
view  of  the  contract  declared  upon  is  not  in  harmony  with  the  law 
as  expounded  in  the  text-books  and  decided  cases.  In  Beach, 
Cont.,  sec.  457,  it  is  said:  "Where  an  employee,  in  consideration 
of  an  agreement  on  the  part  of  the  employer  to  give  him  work  as 
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long  as  he  is  able  to  perform  it,  releases  a  claim  for  damages  said  to 
have  been  caused  by  the  employer's  negligence,  the  agreement  is 
not  void  because  lacking  mutuality.  By  releasing  his  claim,  the 
employee  has  paid  in  advance  for  an  optional  contract,  and  he  has 
the  right  to  have  it  remain  optional."  In  Smith  v.  Railroad  Co.,  60 
Minn.  330,  62  N.  W.  Rep.  392,  Collins,  J.,  says:  "The  considera- 
tion for  the  defendant's  agreement  to  employ  was  paid  by  the  release 
of  the  plaintiff's  claim  for  damages  quite  as  much  and  as  effectually 
as  if  the  plaintiff  had  actually  paid  cash.  By  releasing  his  claim  for 
damages,  the  plaintiff  paid  in  advance  for  the  privilege  or  option  of 
working  for  the  defendant."  This  is  cited  in  support  of  the  text 
in  Beach.  It  is  true,  the  same  author  says,  at  sec.  75,  cited  for 
defendant:  "A  memorandum  reciting  the  terms  of  a  contract  of 
employment,  which  are,  however,  '  subject  to  the  conditions  and 
regulations  of  a  contract  which  is  to  be  substituted  for  the  memo- 
randum,' imposes  no  legal  obligation."  But  this  in  no  way  conflicts 
with  what  is  said  in  sec.  457,  and  its  utter  inapplicability  to  the  case 
stated  in  the  declaration,  as  well  as  to  the  terms  of  the  paper  dated 
April  27th,  is  clearly  apparent.  Section  75  evidently  relates  to  an 
agreement  to  give  employment,  not  made  upon  a  valuable  considera- 
tion, but  in  which  there  are  simply  concurrent  promises,  the  one 
being  the  consideration  for  the  other,  and  the  terms  and  conditions 
of  these  promises  not  complete.  The  paper  declared  upon  here 
shows  upon  its  face  a  consideration  valuable  in  law.  On  the  side 
of  the  employee  it  is  an  executed  contract,  not  of  the  service  con- 
templated, but  as  to  the  opportunity  to  serve  and  receive  wages 
therefor.  By  his  release  he  has  paid  for  this  option.  Moreover, 
this  paper  contains  no  qualifying  or  limiting  clause,  such  as  is  found 
in  the  case  put  in  said  sec.  75.  It  is  true  that  the  case  of  Railroad 
Co.  v.  Pierce,  26  C.  C.  A.  632,  81  Fed.  Rep.  814,  cited  for  defend- 
ant, sustains  its  position,  but  that  case  went  up  to  the  Supreme 
Court  of  the  United  States,  and  was  there  reversed.  See  173  U. 
S.  1,  19  Sup.  Ct.  Rep.  335.  The  facts  in  the  case,  and  the  law  there 
declared,  are  stated  in  the  syllabus  as  follows:  "An  agreement  in 
writing  between  a  mining  company  and  a  machinist  stated  that 
while  in  its  employ  he  was  seriously  hurt,  under  circumstances 
which  he  claimed,  and  it  denied,  made  it  liable  to  him  in  damages; 
that  six  months  after  the  injury,  both  parties  being  desirous  of 
settling  his  claim  for  damages,  the  company  agreed  to  pay  him  regu- 
lar wages,  and  to  furnish  him  with  certain  supplies  while  he  was  dis- 
abled, and  carried  out  that  agreement  for  six  months,  at  the  end  of 
which,  after  he  had  resumed  work,  it  was  agreed  that  the  company 
should  give  him  such  work  as  he  could  do,  and  pay  him  wages  as 
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before  his  injury,  and  this  agreement  was  kept  by  both  partiesfor a 
year;  and  then,  in  lieu  of  the  previous  agreements,  a  new  agree* 
ment  was  made  that  his  wages  "  from  this  date  "  should  be  a  certain 
sum  monthly,  and  he  should  receive  certain  supplies,  and  he  on  his 
part  released  the  company  from  all  liability  for  his  injury,  and 
agreed  that  this  should  be  a  full  settlement  of  all  his  claims  against 
the  company.  Held,  that  the  last  agreement  was  not  terminable  at 
the  end  of  any  month  at  the  pleasure  of  the  company,  but  bound  it 
to  pay  him  the  wages  stipulated,  and  to  furnish  him  the  supplies 
agreed,  so  long  as  his  disability  to  do  full  work  continued;  and 
that,  if  the  company  discharged  him  from  its  service  without  cause, 
he  was  entitled  to  elect  to  treat  the  contract  as  absolutely  and 
finally  broken  by  the  company,  and,  in  an  action  against  it  upon  the 
contract,  to  introduce  evidence  of  his  age,  health,  and  expectancy 
of  life,  and,  if  his  disability  was  permanent,  to  recover  the  full  value 
of  the  contract  to  him  at  the  time  of  the  breach,  including  all  that 
he  would  have  received  in  the  future  as  well  as  in  the  past  if  the 
contract  had  been  kept,  deducting,  however,  any  sum  that  he  might 
have  earned  already  or  might  thereafter  earn,  as  well  as  the  amount 
of  any  loss  that  the  defendant  sustained  by  the  loss  of  his  services 
without  its  fault."  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Gray  said:  "An  intention  of  the  parties  that,  while  the 
plaintiff  absolutely  released  the  defendant  from  that  claim,  the 
defendant  might,  at  its  own  will  and  pleasure,  cease  to  perform  all 
the  obligations  which  were  the  consideration  of  that  release,  finds 
no  support  in  the  terms  of  the  contract,  and  is  too  unlikely  to  be 
presumed."  Of  the  same  case  the  Supreme  Court  of  Alabama  said: 
"The  contract  is  sufficiently  definite  as  to  time,  and  bound  the 
defendant  to  its  performance  so  long  as  the  plaintiff  should  be  dis- 
abled by  reason  of  the  injuries  he  received,  which,  under  the  aver- 
ment that  he  was  permanently  injured,  will  be  for  life."  no  Ala. 
533,  19  So.  Rep.  22.  And  Mr.  Justice  Gray  said:  "As  we  concur 
in  that  opinion,  it  is  unnecessary  to  consider  how  far  it  should  be 
considered  as  binding  upon  us  in  this  case."  The  same  principles 
are  announced  in  Railroad  Co.  v.  Staub,  7  Lea,  397,  Pennsylvania 
Co.  v.  Dolan,  6  Ind.  App.  109,  32  N.  E.  Rep.  802,  51  Am.  St.  Rep. 
289,  and  Railroad  Co.  v.  Scott  (Tex.  Sup.),  10  S.  W.  Rep.  99.  But 
in  the  last  case  the  doctrine  is  qualified  to  this  extent:  "  When,  by 
the  terms  of  such  compromise,  the  company  binds  itself  to  employ 
the  plaintiff,  and  it  is  optional  with  the  latter  to  serve,  there  is  no 
mutuality  of  contract  until  the  plaintiff  exercises  the  right  to  fix  the 
period  for  which  he  will  serve,  and,  until  he  has  done  so,  there  is 
no  breach  for  which  he  can  maintain  an  action." 
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At  the  instance  of  the  plaintiff  below,  and  over  the  objection  of 
the  defendant,  the  following  instruction  was  given  "The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that  the 
parties  to  this  action  compromised  their  difference  as  set  forth  in 
plaintiff's  declaration,  and  that  the  writing  of  April  27,  1897,  marked 
'Exhibit  No.  6,'  was  signed  by  the  plaintiff,  Rhoades,  after  being 
prepared  and  written  by  defendant's  agent,  and  that  said  writing 
embodied  the  actual  terms  of  such  compromise,  and  was  accepted 
and  acted  upon  by  defendant,  then  the  defendant  is  bound  by  the 
provisions  of  said  compromise/1  To  the  giving  of  said  instruction 
the  defendant  excepted.  At  the  request  of  the  defendant,  the  fol- 
lowing instructions  were  given:  1.  "If  the  jury  find  from  the  evi- 
dence that  the  writing  of  May  1,  1897,  marked  '  Exhibit  G.  W.  R.,' 
purporting  to  be  signed  by  Geo.  W.  Rhoades,  was  in  fact  signed  by 
him,  and  the  stipulations  and  conditions  therein  contained  were 
different  from  the  propositions  made  in  writing  by  him  on  April  27, 
1897,  'Exhibit  No.  6/  the  jury  should  take  the  writing  of  May  i9 
1897,  as  embodying  the  terms  upon  which  the  parties  finally  agreed 
to  compromise;  and  if  the  jury  further  believe  from  the  evidence 
that  the  defendant  had  given  the  plaintiff  work,  as  it  had  agreed  to 
do,  and  the  plaintiff  failed  to  work  to  the  satisfaction  of  his  foreman 
or  superintendent,  as  provided  in  said  agreement,  then  the  defend- 
ant had  the  right  to  discharge  the  plaintiff,  and  it  would  not  be  liable 
for  any  damages  in  this  suit."  2.  "The  court  instructs  the  jury 
that  if  they  find  from  the  evidence  that  at  the  time  the  plaintiff 
entered  into  the  employment  of  the  defendant  after  his  injury  he 
made  no  fixed  or  specified  time  or  period  which  he  agreed  to  work 
for  the  defendant,  then  he  had  the  right  to  cease  working  for  the 
defendant  at  any  time,  and  the  defendant  had  the  right  to  cease 
employing  him  at  any  time."  3.  "  The  court  instructs  the  jury  that 
if  they  find  from  the  evidence  that  the  defendant  gave  to  the  plain- 
tiff such  work  as  he  could  do  and  had  done,  and  the  plaintiff  refused 
to  do  such  work  so  given  him,  then  the  defendant  had  the  right  to 
discharge  him  from  its  service,  and  you  should  find  for  the  defend- 
ant." It  is  contended  that  it  was  error  to  give  plaintiff's  instruction: 
i.  Because  by  the  paper  dated  May  1,  1897,  the  writing  of  April  27, 
1897,  was  discharged,  and  no  longer  formed  the  contract  between 
the  parties,  the  two  papers  being  different  and  inconsistent,  and  the 
former  under  seal;  2,  because  it  ignored  the  transaction  of  May  1st, 
and  thus  violates  the  rule  requiring  instructions  to  cover  all  essential 
elements  of  the  case,  to  the  end  that  the  jury  may  not  be  misled; 
and,  3,  because  it  is  inconsistent  with  defendant's  instruction  No.  1, 
based  upon  the  writing  of  May  1st.     If  two  agreements  of  different 
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dates,  made  between  the  same  parties,  and  covering  the  same  sub- 
ject-matter, are  inconsistent,  the  one  earlier  in  date  is  impliedly  dis- 
charged by  the  other.  Clark,  Cont.  611.  In  Renard  v.  Sampson, 
12  N  Y.  561,  the  rule  is  stated  as  follows:  "A  written  contract 
executed  between  parties,  not  in  performance  of  a  distinct  and 
separate  provision  of  prior  negotiations  and  agreements  between 
them,  but  covering  in  its  terms  or  legal  effect  the  whole  subject- 
matter  thereof,  extinguishes  and  supersedes  all  such  prior  negotia- 
tions and  agreements."  In  Paul  v.  Meservey,  58  Me.  419,  the  law 
is  stated  thus:  "  One  contract  is  rescinded  by  another  between  the 
same  parties  when  the  latter  is  inconsistent  with,  and  renders 
impossible  the  performance  of,  the  former."  It  is  claimed  that 
these  two  contracts  or  writings  are  different,  because  the  first  states 
that  Rhoades  "  is  to  be  given  a  job  as  watchman  or  other  service  " 
which  he  can  do,  and  there  is  to  be  no  discharge  without  "  cause," 
while  in  the  second  he  is  to  be  given  "  an  opportunity  to  work  "  so 
long  as  he  gives  "  satisfaction."  The  two  writings  are  different  in 
terms  as  to  the  matter  of  employment,  but  are  they  different  in  legal 
effect?  Will  not  the  allegations  of  the  declaration,  except  as  to  the 
date  of  the  instrument  mentioned  in  it,  apply  to  either  of  the  two 
writings  ?  If  so,  may  not  the  latter  be  considered  a  ratification  or 
confirmation  of  the  former,  and,  being  a  receipt  for  the  cash  payment, 
may  it  not  be  treated  as  made  in  performance  of  the  first,  rather  than 
a  new  contract  to  take  the  place  of  it  ?  In  each  case,  for  a  valuable 
consideration,  the  defendant  is  bound  to  give  the  plaintiff  employ- 
ment, for  the  latter  only  releases  his  claim  in  consideration  of  the  sum 
of  $600,  and,  "  in  addition  "  thereto,  the  option  to  work  for  the  com- 
pany. The  first  says  he  shall  not  be  discharged  without  cause,  and 
shall  have  a  steady  job  so  long  as  he  gives  satisfaction  to  the  fore- 
man or  superintendent  under  whom  he  works.  The  second  is  silent 
as  to  cause  for  discharge,  but  repeats  the  language,  "so  long  as  I  give 
satisfaction  to  the  foreman  or  superintendent  under  whom  I  work." 
If,  by  the  second  agreement,  the  company  is  bound  to  give  plaintiff 
an  opportunity  to  work,  he  could  not  be  discharged  without  cause, 
although  it  is  not  so  expressly  stated  in  the  contract.  In  no  valid 
contract  of  employment  can  the  master  discharge  the  servant  with- 
out cause  before  the  expiration  of  the  period  of  service  contracted 
for.  This  is  too  elementary  to  require  any  citation  of  authority. 
As  both  agreements  bind  the  company  to  give  the  plaintiff  employ- 
ment, and  declare  that  promise  to  be  part  of  the  consideration  for 
the  release,  the  omission  of  the  words,  "  will  be  removed  only  for 
cause,"  from  the  second,  is  wholly  unimportant,  insignificant,  and 
immaterial,  and  does  not  make  it  legally  different  from  the  other. 
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By  the  terms  of  the  first  writing,  the  plaintiff  was  to  have  "  a  job  as 
watchman,  or  in  other  service  which  I  can  perform.* '  The  second 
is  silent  as  to  the  kind  of  work  contemplated.  Does  this  make  them 
different  in  effect  ?  In  the  construction  of  a  contract  the  court  must 
bear  in  mind  the  situation  of  the  parties,  the  subject-matter  of  the 
contract,  and  the  intention  of  the  parties  in  making  it,  and  should 
carry  that  intention  into  effect  so  far  as  the  rules  of  language  and 
the  rules  of  law  will  permit.  2  Pars.  Cont.  (7th  ed.)  631.  All  parts 
of  the  contract  will  be  so  construed  as  to  give  force  and  validity  to 
all  of  them,  and  to  all  the  language  used,  where  that  is  possible. 
Id.  636.  Comparatively  unimportant  parts  or  provisions,  which  may 
be  severed  from  the  contract  without  impairing  its  effect  or  chang- 
ing its  character,  will  be  suppressed  or  subordinated,  if  in  that  way, 
and  only  in  that  way,  the  contract  can  be  sustained  and  enforced. 
Id.  637.  To  so  construe  this  second  paper  as  to  make  it  the  duty 
of  the  plaintiff  to  do  any  and  all  kinds  of  railroad  work  would  put 
upon  it  a  construction  at  variance  with  the  law,  and  so  utterly 
ridiculous  and  absurd  that  it  cannot  be  supposed  for  a  moment  that 
such  was  the  intention  of  either  of  the  parties.  In  every  case  of  a 
contract  of  employment  where  the  parties  know  each  other,  and  the 
purposes  of  each  other,  at  the  time  of  entering  into  it,  as  they  did 
here,  and  the  terms  of  the  contract  are  not  to  the  contrary,  the  serv- 
ant only  engages  to  perform  such  service  as  he  "  can  perform. "  If 
a  person  engage  to  do  service  which  he  cannot  perform,  his  incompe- 
tence is  cause  for  discharge.  If  a  person  making  a  binding  contract 
to  give  employment,  which  he  fails  to  furnish  for  any  reason  not 
attributable  to  the  fault  of  the  employee  or  an  act  of  God,  such 
failure  is  a  breach  of  the  contract,  and  an  action  lies.  In  this 
second  writing  the  kind  of  service  not  being  mentioned,  while  in  the 
first  it  is,  it  cannot  be  said  that  there  is  any  contradiction  between 
the  writings  as  to  the  kind  of  service.  But,  if  the  second  contract 
stood  alone,  this  man  was  known,  at  the  time  of  his  employment, 
not  to  be  qualified  for  the  duties  of  a  brakeman,  fireman,  engineer, 
conductor,  or  other  position  requiring  special  knowledge,  training, 
experience,  and  skill.  It  was  well  understood  between  the  parties 
that  the  company  had  other  positions,  the  duties  of  which  the  plain- 
tiff could  perform,  although  he  had  but  one  leg.  It  could  not  have 
been  in  the  contemplation  of  either  of  the  parties  that  he  would  be 
required  to  do  any  work  that  such  a  man  could  not  perform.  No 
provision  of  the  contract  requires  such  a  construction,  and  to  so  con- 
strue it  would  wholly  destroy  its  value  to  the  plaintiff,  and  defeat 
the  intentions  of  the  parties.  It  is  not  reconcilable  with  their  situa- 
tion, the  subject-matter  of  the  contract,  or  their  purpose,  object, 
Vol.  X  -  23 
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and  intention,  apparent  upon  the  face  of  the  contract  itself,  as  well 
as  from  the  conditions  under  which  the  contract  was  entered  into. 
So,  in  legal  effect,  the  two  papers  are  alike.  There  was  but  one  con- 
tract to  which  both  relate,  neither  nor  both  of  which  contains  it  all,. 
for  the  actual  employment  took  place  after  the  execution  of  both, 
and  resort  may  be  had  to  both  for  its  terms  as  far  as  they  go. 
Freed  from  all  erroneous  conceptions  of  the  case,  the  instruction 
given  for  the  plaintiff  tells  the  jury  substantially  that  the  defendant 
is  bound  by  that  contract,  and  the  first  instruction  given  for  the 
defendant,  that  the  plaintiff  was  also  bound  by  it,  and,  if  he  had  failed 
to  work  to  the  satisfaction  of  his  foreman  or  superintendent,  as  pro- 
vided in  the  agreement,  the  defendant  had  the  right  to  discharge  him. 
But  upon  the  defendant's  theory  that  the  two  papers  are  separate  and 
distinct  and  inconsistent,  and  the  first,  therefore,  discharged  by  the 
execution  of  the  second,  the  other  two  criticisms  upon  the  instruc- 
tion given  for  the  plaintiff  must  be  disregarded,  for  the  reason  that  the 
execution  of  the  writing  of  May  ist  was  in  issue,  and  to  be  determined 
by  the  jury.  This  writing  was  not  mentioned  in  any  of  the  pleadings 
of  the  case,  but  came  into  the  case  as  evidence  under  the  plea  of 
non  assumpsit.  The  plaintiff  dented  on  oath  that  he  had  signed  it. 
Two  witnesses  testified  that  he  did  sign  it  in  their  presence.  This 
made  it  necessary  for  the  jury  to  say  which  of  the  two  writings  con- 
stituted the  contract  between  the  parties.  Section  40,  ch.  125, 
Code,  reading,  "Where  any  declaration  or  other  pleading  alleges 
that  any  person  made,  indorsed,  assigned  or  accepted  any  writing, 
no  proof  of  the  handwriting  of  such  person  shall  be  required,  unless 
the  fact  be  denied,  by  an  affidavit  with  the  plea  which  puts  it  in 
issue,"  does  not  apply  to  writings  so  brought  into  the  case.  At 
common  law  the  adverse  party  had  the  right  to  require  precise  proof 
of  all  signatures  and  documents  making  part  of  the  claim  of  the 
party  producing  them,  but  this  has  been  greatly  modified  in  some 
States  by  rules  of  court,  and  in  others  by  statute.  2  Greenl.  Ev., 
sec.  16.  In  Virginia  an  act  was  passed  February  5,  1828,  dispensing 
with  proof  of  the  handwriting,  "  if  the  declaration  alleges  that  they 
were  signed  by  any  person,"  unless  an  affidavit  be  filed  disputing  its 
genuineness.  In  1850,  after  this  statute  was  construed  by  the  court 
in  the  case  of  Kelley  v.  Paul,  3  Gratt.  191,  the  legislature  passed  the 
act  as  now  found  in  said  sec.  40,  applying  the  rule  to  any  writing 
alleged  in  any  pleading  to  have  been  made,  etc.  The  instruction 
for  plaintiff  is  not  open  to  the  other  objection  that  it  ignores  the 
transaction  of  May  1,  1897,  upon  the  principles  announced  in  the 
cases  of  McCreery's  Adm'x  0.  Ohio  River  R.  R.  Co.,  43  W.  Va.  no. 
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27  S.  E.  Rep.  327  (1),  and  Price  v.  Railway  Co.,  46  W.  Va.  538,  33  S.  E. 
Rep.  255,  because  an  instruction  for  the  defendant  was  given,  cover- 
ing said  transaction  as  a  part  of  its  theory  of  the  coal.  So,  upon 
the  plan  of  the  defense,  the  case  presented,  and  the  evidence  related 
to,  two  theories,  one  upon  the  hypothesis  that  the  contract  was 
embodied  in  the  writing  of  April  27th,  and  the  other  upon  the 
hypothesis  that  the  writing  of  May  1st  formed  the  contract.  In 
such  case,  inconsistency  in  the  instructions,  if  indeed  there  be  any, 
because  of  the  conflict,  is  no  objection,  and  does  not  violate  the  rule 
referred  to  in  the  brief.  Each  of  them  is  general,  covering  the 
whole  case  upon  one  of  its  theories.  Each  party  is  entitled  to  an 
instruction  upon  his  theory  of  the  case,  if  there  is  any  evidence  to 
sustain  it.  The  conflict  thus  presented  is  of  the  issue  itself,  the 
very  bone  of  contention  in  the  case,  and  is  not  an  inconsistency  in 
the  instructions.  The  instructions  thus  presenting  the  contra- 
dictory theories  and  declaring  the  law  upon  each  of  them,  it  is  for 
the  jury  to  determine  what  the  facts  are,  and  thus  apply  the  law  as 
announced  in  one  of  the  instructions,  and  reject  that  contained  in 
the  one  conflicting  with  it  as  inapplicable  to  the  case,  in  arriving  at 
a  verdict.  The  language  of  defendant's  first  instruction  shows  that 
the  application  to  the  case  of  the  principles  of  law  embodied  in  it 
was  dependent  upon  the  finding  of  the  jury  as  to  whether  Rhoades 
signed  the  writing  of  May  1st,  for  it  says:  "  If  the  jury  find  from 
the  evidence  that  the  writing  of  May  1,  1897,  marked,"  etc.,  "  was 
in  fact  signed  by  "  Rhoades,  etc.,  "  the  jury  should  take  the  writing 
of  May  1,  1897,  as  embodying  the  terms,"  etc.  So  the  conclusion 
is  that  the  assignment  of  error  predicated  upon  the  giving  of  said 
instruction  is  not  well  taken. 

The  last  assignment  of  error  is  grounded  upon  the  refusal  of  the 
court  to  set  aside  the  verdict,  and  allow  a  new  trial,  it  being  insisted 
under  this  head  that  the  work  the  plaintiff  refused  to  do  was  such 
work  as  he  could  have  done,  and  not  so  laborious  as  some  of  the 
work  he  had  already  done;  that  as,  under  the  contract,  the  defend- 
ant might  discharge  the  plaintiff  when  he  ceased  to  "  give  satisfac- 
tion to  the  foreman  or  superintendent  under  whom  "  he  worked,  and 
he  had  complained  all  the  time  of  the  work  assigned  him,  he  was 
rightfully  discharged  under  that  clause  of  the  contract;  that  it  is 
uncontradicted  that  the  plaintiff  refused  to  do  work  assigned  him; 
and  that,  if  the  recovery  might  be  for  the  probable  life  of  the  plain- 
tiff, there  was  no  evidence  of  his  habits  and  expectation  of  life, 

1.  See  McCreery's  Adm'x  v.  Ohio  subsequent  decision  of  same  case  (de- 
River  R.  R.  Co.,  43  W.  Va.  no,  re-  cided  in  March  1901)  reported  in  10 
ported  in  2  Am  Neg.  Rep.  83;  and  also    Am.  Nrg.  Rkp..  post. 
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and,  therefore,  no  evidence  upon  which  the  damages  allowed  could 
have  been  assessed.  The  refusal  to  do  the  work  assigned  at  the 
time  of  the  discharge  is  admitted,  but  the  plaintiff  claims  it  was  of 
such  character  that  he  was  not  bound  to  do  it.  It  may  not  have 
been  harder  than  some  other  work  he  had  done,  but  that  is  not  the 
test.  The  issue  was  whether  it  was  beyond  his  ability  to  perform 
without  undue  exertion.  Upon  this  question  the  jury  had  before 
them  the  nature  of  the  work,  the  crippled  condition  of  the  plaintiff, 
all  the  facts  and  circumstances  of  his  discharge,  and  the  law  of  the 
case,  dependent  upon  the  facts,  and  it  was  their  province  to  say 
what  the  facts  were,  and  thus  determine  whether  there  was  cause 
for  the  discharge.  The  evidence  is  conflicting  as  to  what  was 
required  of  him  when  he  refused  to  perform  it.  On  this  point 
Clifford  and  Spencer  are  not  in  accord,  and  both  of  them  differ  from 
Rhoades.  Then  as  to  what  work  the  plaintiff  was  able  to  do  was  a 
matter  for  the  jury,  and  he  was  before  them,  and  they  saw  his  con- 
dition as  well  as  the  demeanor  of  himself  and  the  other  witnesses. 
In  addition  to  this,  it  must  be  remembered  that  the  burden  was  upon 
the  defendant  to  show  that  the  discharge  was  for  good  cause.  14 
Am.  and  Eng.  Encyc.  Law,  797.  His  complaining  from  time  to  time 
about  the  kind  of  work  assigned  him  is  unimportant,  if  even  relevant, 
for  the  reason  that  the  work  he  did  do  was  satisfactory  to  the  fore- 
man and  supervisor  of  track. 

The  principles  governing  the  assessment  of  damages  and  the 
measure  of  damages  in  cases  of  this  kind  have  been  given.  Railroad 
Co.  v.  Pierce,  supra.  They  are  very  similar  to  those  applying  in 
cases  of  damages  for  injuries  to  the  person  in  which  the  amount  is 
dependent  upon  loss  of  capacity  for  labor.  In  these  cases  the 
standard  mortuary  tables  are  sometimes  admitted  as  evidence  on 
the  question  of  the  expectation  of  life.  5  Am.  and  Eng.  Encyc. 
Law,  41,  42,  note.  But  it  is  not  always  done,  nor  has  it  been  held 
necessary.  Here  the  age  and  physical  condition  of  the  plaintiff 
were  proved,  and  no  reason  is  perceived  why  plaintiff's  expectation 
of  life  should  not  have  been  left  to  the  jury  in  this  case,  as  is  so 
often  done  in  others  involving  the  same  question,  without  more  evi- 
dence bearing  upon  it  than  was  before  the  jury. 

There  being  no  error  in  the  judgment,  it  is  affirmed. 
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THE  MALING 
THE  S.  A.  McCAULLEY. 

United  States  District  Court,  District  of  Delaware,  June,  igoi. 


I.  PUBLIC  IMPROVEMENTS— DAMNUM  ABSQUE  INJURIA  —  NEGLI- 
GENCE OF  CONTRACTORS  — LIABILITY. —While  damage  or  loss 
resulting  from  the  making  with  proper  care  and  prudence  of  a  public 
improvement  pursuant  to  law  is  damnum  absque  injuria,  contractors  for  such 
improvement,  to  avoid  liability  for  resultant  damage,  must,  as  far  as  prac- 
ticable, employ  reasonably  safe  means  and  methods,  and  the  doctrine  of 
damnum  absque  injuria  is  wholly  inapplicable  where  loss  results  to  third 
persons  from  the  negligent  employment  of  unsafe  methods  unnecessary 
to  the  conduct  of  the  work. 

9.  COLLISION  — IMPROPER  SIGNALS. —A  close  and  literal  compliance 
with  the  requirements  of  the  regulations  for  preventing  collisions  is  impera- 
tively demanded,  and  the  use  by  a  vessel  at  anchor,  and  not  in  extremis,  of 
a  passing  signal  is  a  gross  fault. 

j.  MUTUAL  FAULT  — DAMAGES.  —  As  a  general  rule,  subject  to  qualifica- 
tion in  special  cases,  where  three  vessels  are  all  in  fault  for  a  collision 
resulting  in  damage  to  only  one  of  them,  the  total  damage  and  costs  should 
be  equally  divided  between  all  of  them;  but  where  one  of  them,  other  than 
the  damaged  vessel,  although  not  so  related  to  or  connected  with  the  latter 
as  to  be  a  mere  inert,  passive  or  helpless  instrument,  without  accountability 
for  the  movements  or  signals  of  the  latter,  nor  her  mere  servant,  but  a  free 
agent,  not  bound  to  obey  the  directions  of  the  latter,  has  been  induced  by 
the  latter  to  do  the  precise  thing  which  constitutes  her  fault,  the  share  of 
the  damage  and  costs  which  she  would  otherwise  be  obliged  to  pay  must 
be  borne  by  the  damaged  vessel  causing  her  to  commit  such  fault  (i). 
(Syllabus  by  the  Court.) 

In  Admiralty.     The  facts  appear  in  the  opinion 

Lewis  C.  Vandegrift,  for  Alexander  Burke. 

J.  Parker  Kirlin,  for  the  Maling. 

John  F.  Lewis,  for  the  S.  A.  McCaulley. 

James  J.  Macklin,  for  Norwood  Insurance  Company  and  others. 

Bradford,  District  Judge. — On  the  evening  of  November  26, 
1897,  the  British  steamship  Maling  collided  with  the  dredge  Pacific 
while  at  anchor  in  the  Delaware  river  a  short  distance  above  the 
mouth  of  the  Christiana  river,  striking  the  dredge  on  the  starboard 
quarter  and  doing  serious  damage.  At  the  time  of  the  collision 
the  steam  tug  S.  A.  McCaulley  was  lying  on  the  westerly  side  of  the 
dredge,  not  at  anchor,  but  fastened  to  the  dredge  by  a  line.     The 

1.  See  also,  on  this  point,  Harrison  ware,  September,  1901),  case  next  re- 
s'. Hughes  (U.  S.  District  Court,  Dela-    ported  herein. 
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master  of  the  dredge  filed  his  libel  against  the  Maling  on  the  night 
of  the  collision.  Subsequently,  on  the  petition  of  the  claimant  of 
the  Maling,  the  tug  was  brought  in  as  a  defendant  under  rule  59  in 
admiralty,  and  afterwards  certain  marine  insurance  companies,  which 
had  severally  paid  to  the  owner  of  the  dredge  certain  moneys  on 
account  of  the  damage  resulting  from  the  collision  against  which 
they  had  insured  him,  were  joined  as  co-libelants  with  the  master. 

For  several  months  prior  to  the  collision  the  dredge  had  been 
employed  under  a  contract  with  the  United  States  government  in 
deepening  a  certain  part  of  the  ship  channel  on  the  westerly  side  of 
the  Delaware  river,  known  as  Cherry  Island  channel  or  Cherry 
Island  cut.  The  work  of  dredging  had  been  carried  on  along  and 
parallel  to  the  line  or,  as  it  has  been  termed,  the  axis  of  the  Edge 
Moor  range  lights.  The  water  in  the  dredged  portion  of  the  chan- 
nel had  a  depth  of  twenty-six  feet  at  mean  low  water,  and  such 
dredged  portion  above  the  point  where  the  dredge  had  ceased  to 
work  on  the  day  of  the  collision  was  265  feet  wide,  ninety  feet 
being  on  the  westerly,  and  175  feet  on  the  easterly  side  of  the  axis 
of  the  range  lights.  Below  that  point  the  dredged  portion  of  the 
channel  was  220  feet  wide,  ninety  feet  being  on  the  westerly,  and 
130  feet  on  the  easterly  side  of  such  axis.  The  dredged  portion  of 
the  channel  extended  from  a  point  about  a  mile  and  a  third  above 
to  a  point  nearly  a  mile  below  the  position  of  the  dredge  when  it 
last  stopped  work  before  the  collision.  In  that  position  its  bow 
pointed  down  the  river,  its  sides  were  parallel  to  the  axis  of  the  range 
lights,  and  it  was  distant  from  such  axis  about  130  feet  eastwardly. 
The  dredge  was  kept  in  place  by  means  of  a  stern  line,  a  starboard 
breast  line,  a  starboard  quarter  line,  a  port  breast  line,  and  a  port 
quarter  line,  each  attached  to  its  own  anchor.  During  the  progress 
of  the  work  on  the  easterly  side  of  the  axis  of  the  range  lights,  at 
the  close  of  each  day's  dredging  the  dredge  was  moved  some  dis- 
tance to  the  east  by  hauling  on  the  port  or  easterly  lines,  the  star- 
board or  westerly  lines  being  slackened  or  paid  out  at  the  same 
time.  Both  while  at  work  and  during  the  night  the  starboard  lines 
were  so  weighted  as  to  rest  on  the  bottom.  The  port  lines,  if 
weighted  at  all,  were  not  sufficiently  weighted  to  cause  them  to  rest 
on  the  bottom.  The  object  in  hauling  the  dredge  to  the  eastward 
at  night  was  to  remove  it  from  that  portion  of  the  channel  which 
was  most  frequently  traversed  by  steam  vessels  and  other  craft  of 
considerable  draft. 

On  the  day  of  the  collision  the  dredge  was  hauled  eastward  shortly 
before  five  o'clock  in  the  afternoon  to  the  place  of  collision,  a 
distance  of  about  220  feet  from  her  position  while  at  work,  or  to  a 
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point  distant  about  350  feet  from  the  axis  of  the  range  lights.  The 
collision  occurred  shortly  after  six  o'clock,  at  which  time  the  bow  of 
the  dredge  was  pointing  down  the  river,  her  sides  being  parallel  to 
the  axis  of  the  range  lights.  For  some  ten  or  fifteen  minutes  imme- 
diately preceding  the  collision  the  tug  McCaulley  had  been  lying 
alongside  of  the  dredge,  made  fast  thereto  by  a  line.  During  the 
progress  of  the  work  the  principal  employment  of  the  tug  was  tow- 
ing mud  scows  between  the  dredge  and  dumping  ground.  She  had 
returned  to  the  dredge  after  taking  away  a  scow  at  the  close  of  the 
day's  work,  and  was  waiting  to  take  the  master  of  the  dredge  ashore 
with  the  report  of  the  government  inspector  in  charge  of  the  work. 
The  Maling,  with  a  cargo  of  grain,  left  Philadelphia  at  three  p.  m., 
on  the  day  of  the  collision  bound  for  Rotterdam.  She  is  a  steel 
vessel  325  feet  long  and  forty-seven  feet  six  inches  in  breadth  of 
beam.  She  was,  on  the  day  and  at  the  time  of  the  collision,  loaded  by 
the  stern,  drawing  nineteen  feet  six  inches  forward  and  twenty  feet 
eight  inches  aft.  On  her  way  down  the  river  she  passed  the  red 
buoy  opposite  Edge  Moor  at  or  a  few  minutes  before  six  p.  m. 
This  buoy  was  distant  from  the  place  of  collision  upwards  of  a  mile 
and  a  third,  and  probably  a  mile  and  a  half.  At  the  time  of  passing 
the  buoy  and  until  after  the  collision,  all  of  the  Maling's  usual  navi- 
gation lights  were  properly  set  and  brightly  burning.  It  was  a  dark 
but  clear  night,  and  there  was  nothing  to  obscure  or  obstruct  the 
lights  of  the  steamship  from  those  on  the  dredge  or  the  lights  of  the 
dredge  from  those  on  the  steamship.  It  is  averred  in  the  libel  and 
is  not  disputed  that  "  the  lights  on  said  steamer  were  visible  to  those 
on  said  dredge  for  a  couple  of  miles  up  the  river  before  she  reached 
said  dredge  and  there  was  nothing  that  intervened  between  said 
dredge  and  said  steamship  to  obstruct  the  view  of  the  lights  of  said 
dredge  from  said  steamship  as  said  dredge  was  then  and  there  lying 
at  anchor  as  aforesaid."  The  tide  was  half  ebb  and  running  at 
■about  two  and  a  half  miles  an  hour.  After  the  Maling  rounded  the 
red  buoy  and  steadied  herself  in  her  new  course  the  lights  of  the 
dredge  bore  about  a  point  on  her  starboard  bow.  They  were 
regarded  at  that  time  by  those  on  the  Maling  as  the  lights  of  a  ves- 
sel at  anchor,  and,  in  fact,  were  recognized  by  the  pilot  in  charge  of 
the  Maling  as  the  lights  of  the  dredge. 

An  overwhelming  preponderance  of  evidence  shows  that  the 
steamship  from  the  time  she  steadied  herself  after  rounding  the 
buoy  until  she  ported  her  helm,  as  hereinafter  stated,  steadily  held 
her  course,  keeping  the  dredge  a  little  on  her  starboard  bow,  and 
that  had  she  continued  to  hold  the  same  course  instead  of  porting 
her  helm  the  collision  would  not  have  occurred.     But  when  she  was 
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between  four  and  five  lengths  from  the  dredge  she  suddenly  put  her 
helm  hard  aport,  swung  to  starboard  and  narrowly  failing  to  clear 
the  dredge,  struck  it  a  glancing  blow  on  its  starboard  quarter  with 
the  bluff  of  her  port  bow.  What  caused  the  Maling  to  port  her  helm 
is  one  of  the  vital  questions  in  the  case,  and  it  is  important  to  con- 
sider the  circumstances  under  which  it  was  done.  Lockwood,  the 
watchman  on  the  dredge,  testifies  that  when  he  first  noticed  the 
Maling  she  was  coming  down  the  river  between  Edge  Moor  and  the 
dredge;  that  he  first  saw  her  white  light  and  shortly  afterwards  a 
green  light;  that  when  he  saw  the  green  light  he  got  his  lantern 
"and  started  to  wave  it  for  her  to  go  to  the  westward;"  that  he 
"  saw  she  was  making  for  the  lines  before  I  got  the  lantern  waved 
for  her  to  go  to  the  westward; "  that  "the  lines  were  out  on  the 
port  side  and  the  starboard  side  both,  but  on  the  starboard  side 
they  were  sunken  down;  "  that  there  was  no  danger  of  the  cutting 
of  the  lines  on  the  starboard  side  by  passing  boats  because  they 
were  sunken;  that  there  was  danger  of  the  cutting  of  the  lines  on 
the  easterly  or  port  side  of  the  dredge  if  the  Maling  came  too  near 
on  that  side;  that  he  waved  the  lantern  because  he  "  did  not  want 
him  to  run  over  those  lines  and  cut  us  adrift; "  that  be  meant  by 
the  waving  of  the  lantern  that  those  on  the  Maling  should  know 
that  he  wanted  them  to  pass  to  the  west  of  the  dredge;  that  he  did 
not  see  a  red  light  on  the  Maling  until  after  he  had  waved  the  lan- 
tern; that  the  Maling  started  to  go  to  the  westward  as  soon  as  he 
waved  the  lantern ;  and  that  he  waved  the  lantern  seven  or  eight 
times,  and  each  time  from  east  to  west.  The  witness  nowhere 
states  either  positively  or  as  matter  of  belief  that,  if  the  Maling  had 
held  her  course  without  porting  her  helm,  she  would  have  struck  the 
dredge.  The  reason  and  the  only  reason  assigned  by  him  for  sig- 
naling the  steamship  to  go  to  the  westward  excludes  such  an  idea. 
Indeed,  the  facts  as  testified  to  by  him  demonstrate  the  physical 
impossibility  of  such  a  result;  for  prior  to  the  porting  of  the  Maling's 
helm  he  had  seen  of  her  two  side  lights  only  the  starboard,  and  this 
was  continuously  visible  for  some  time  before  she  began  to  swing  to 
the  westward,  during  all  oi  which  time  her  port  light  was  shut  in, 
showing  that  at  that  moment  she  was  considerably  to  the  eastward 
of  the  dredge  and  on  a  safe  course  so  far  as  risk  of  collision  was 
concerned.  A  suggestion  rather  than  a  forcible  contention  is  made 
on  the  part  of  the  libelants  that,  if  the  Maling  had  held  her  course 
and  struck  the  easterly  port  lines  of  the  dredge,  the  latter  vessel 
would  have  been  drawn  by  the  tension  on  the  lines  into  collision 
with  the  former.  But  this  is  largely  speculation,  and  receives  but 
slight  support  from  the  evidence.     It  certainly  does  not  represent 
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the  understanding  of  the  watchman,  whose  fear  was  that  hte  dredge 
would  be  cut  adrift.  The  only  line  of  the  dredge  struck  by  the 
Maling  was  the  stern  line  and  that  parted.  The  suggestion  may, 
therefore,  be  dismissed  without  further  notice.  There  can  be  no 
reasonable  doubt  on  the  evidence  that  it  was  owing  to  the  fact  that 
the  port  lines  of  the  dredge  extended  several  hundred  feet  east- 
wardly  and  were  not  weighted  so  as  to  rest  on  the  bottom,  and  con- 
sequently were  liable  to  be  cut  asunder  by  a  vessel  passing  close 
enough  on  that  side,  that  the  lantern  was  waved  as  a  signal  to  the 
Maling  to  port  her  helm,  and  had  it  not  been  for  the  position  of  the 
port  lines  of  the  dredge  no  such  signal  would  have  been  given. 

A  seriously  disputed  point  in  the  case  is  whether  the  tug  McCauI- 
ley,  almost  immediately  after  the  watchman  began  to  wave  the 
lantern  on  the  dredge,  did  not  blow  a  single  blast  as  a  signal  to  the 
Maling  to  pass  to  the  westward.  Careful  examination  of  the  direct 
and  circumstantial  evidence  bearing  on  this  point  has  convinced  me 
that  the  tug  did  give  such  a  signal  to  the  steamship  at  that  time.  It 
is  true  that  the  master  of  the  tug,  while  admitting  that  she  blew  a 
number  of  toots  as  a  danger  signal  before  the  collision,  positively 
denies  that  any  single  and  independent  blast  was  blown  by  the  tug 
or  that  he  heard  any  such  blast  from  the  Maling.  There  is  also 
considerable  testimony  to  the  same  effect  from  others  on  the  tug 
and  those  on  the  dredge.  The  self-contradictions  and  general 
recklessness  of  statement  disclosed  in  the  evidence  of  the  master  of 
the  tug  largely  detract  from  the  weight  it  might  otherwise  possess, 
and  much  of  the  testimony  from  others  tending  in  the  same  direc- 
tion as  that  of  the  master,  even  when  taken  by  itself,  is  loose,  con- 
tradictory and  unsatisfactory. 

By  way  of  illustration,  Charles,  fireman  on  the  tug,  states  in 
effect  that  he  was  at  supper  in  the  galley  when  he  heard  the  tug 
blow  four  short  blasts;  that  he  paid  no  attention  to  this  signal;  that 
it  was  repeated  and  he  then  came  out  on  deck;  that  it  was  cus- 
tomary for  the  tug  to  blow  only  one  short  blast  in  order  to  attract 
the  attention  of  those  on  the  dredge;  and  that  the  reason  why  he 
paid  no  attention  to  the  first  signal  was  that  he  thought  it  was  given 
for  that  purpose.  Lockwood,  the  watchman  on  the  dredge  states  in 
effect  that  he  heard  the  tug  blow  four  blasts  before  she  tooted;  that 
"  they  were  longer  than  the  blasts  that  she  tooted  "  and  had  longer 
intervals  between  them;  that  these  blasts  were  blown  about  the  time 
he  was  waving  the  lantern;  and  that  "  they  were  little  longer  blasts 
than  toots  would  be.  Toots  come  quick."  Testimony  of  this  kind 
is  far  from  convincing,  particularly  in  view  of  the  fact  that  a  clear 
preponderance  of  the  evidence  shows  that  the  tug  did  not  begin  to 
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toot  until  after  the  Maling  had  put  her  helm  hard  aport  and  had  so 
far  swung  to  the  westward  as  to  render  both  her  side  lights  visible 
to  those  on  the  dredge  and  tug. 

The  evidence  on  the  part  of  the  Maling  is  abundant  and  positive 
that  the  tug  blew  a  single  blast  just  after  the  watchman  on  the 
dredge  began  to  wave  his  lantern,  and  that  the  Maling  promptly 
answered  with  a  single  blast,  and  forthwith  put  her  helm  hard  aport. 
Such  affirmative  evidence  is  much  more  persuasive  than  the  nega- 
tive testimony  to  the  contrary.  For  the  latter  amounts  only  to  a 
statement  that  the  witnesses  testifying  did  not  hear  a  blast  from 
the  tug  and  an  answering  blast  from  the  Maling.  One  may  not  hear 
a  blast,  or,  if  he  hears  it,  it  may  not  impress  itself  on  his  memory 
or  even  attract  his  attention  and  a  sincere  statement  by  him  that  it 
was  not  blown  may  be  perfectly  consistent  with  mistake  on  his  part. 
The  evidence  on  the  part  of  the  Maling  is  supported  by  the  inherent 
probabilities  of  the  case.  The  tug  and  dredge  were  employed  in 
different  branches  of  the  same  work.  The  tug  was  then  lying  fast 
to  the  dredge  waiting  to  take  the  master  of  the  latter  and  the  report  of 
the  government  inspector  ashore.  The  master  of  the  tug  knew  that 
the  port  lines  of  the  dredge  extended  eastwardly,  were  not  sunken, 
and  were  liable  to  be  parted  by  a  vessel  passing  close  to  her  on  that 
side.  He  also  knew  that  the  watchman  was  waving  his  lantern  as 
a  signal  to  the  Maling  to  pass  to  the  westward.  He  says  that  before 
he  blew  the  tug's  whistle  he  had  noticed  "  the  watchman  waving  a 
white  light  for  the  steamer  to  go  to  the  westward  "  that  he  under- 
stood what  the  watchman  meant  that  the  latter  wanted  the  Maling 
to  change  her  course  and  pass  down  to  the  westward  that  "she 
was  going  to  the  eastward  of  her  course  that  she  should  have  been 
on;  "  that  the  dredge  had  lines  out  from  her  side  several  hundred 
feet  to  the  eastward  and  that  if  the  Maling  had  changed  her  course 
to  the  westward  when  the  tug  first  whistled  she  would  have  had  no 
difficulty  in  safely  passing  to  the  westward  of  the  dredge.  He  thus 
admits  that  in  his  opinion  a  signal  to  the  Mating  to  change  her 
course  to  the  westward  just  after  the  watchman  on  the  dredge  had 
begun  to  wave  his  lantern  would  have  been  timely.  On  his  own 
showing  a  violent  presumption  arises  that  he  gave  the  signal  which 
those  on  the  Maling  testify  in  the  most  positive  manner  they  heard. 

The  testimony  on  this  subject  of  those  who  were  in  immediate 
direction  and  control  of  the  movements  of  the  Maling  from  the  first 
waving  of  the  lantern  on  the  dredge  until  the  collision  is  strong  and 
convincing.  In  their  case  there  is  no  room  for  mistake.  The  pilot, 
master,  chief  and  second  mates,  helmsman  and  lookout  of  the  Mal- 
ing testify  with  clearness  and  particularity  to  the  effect  that,  after 
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the  lantern  had  been  waved  on  the  dredge  and  considerably  before 
the  tug  tooted  or  gave  any  danger  signal,  the  tug  gave  a  single  blast 
which  was  answered  by  the  Maling  with  a  single  blast,  the  helm  of 
the  latter  vessel  was  immediately  put  hard  aport  and  she  began  to 
change  her  course  to  the  westward. 

On  the  testimony  as  a  whole  I  am  satisfied  that  when  the  Maling 
was  about  five  lengths  or,  roughly  speaking,  a  distance  of  a  third  of 
a  mile,  from  the  dredge,  the  lantern  was  first  waved;  that  very 
shortly  afterwards  and  before  the  Maling  had  moved  more  than  her 
own  length  the  tug  blew  one  blast  which  was  forthwith  answered  by 
the  Maling,  and  the  helm  of  the  latter  vessel  ported;  and  that  it 
was  only  after  the  Maling  had  so  far  changed  her  course  as  to  be 
bearing  down  on  the  dredge,  with  both  her  side  lights  visible,  that 
the  toots  or  danger  signals  were  given  by  the  tug.  It  seems  that 
the  significance  of  the  waving  of  the  lantern  was  not  fully  appreciated 
by  all  those  on  the  Maling  who  saw  it.  Wright,  the  master,  states 
that  when  he  saw  the  lantern  he  asked  the  pilot  what  signal  it  was, 
and,  the  latter  replying  that  he  did  not  know,  the  witness  said,  "  it 
looks  as  though  he  wants  us  to  pass  the  other  side;"  and,  further, 
that  it  was  the  blast  from  the  tug  in  conjunction  with  the  waving  of 
the  lantern  that  caused  the  porting  of  the  Maling's  helm.  Clampit, 
the  pilot,  states  that  he  does  not  think  he  would  have  ported  the 
Maling's  helm  on  account  of  the  waving  of  the  lantern  had  the  tug 
not  blown  the  blast  which  was  answered  by  the  Maling  and  that  it 
was  done  on  account  of  the  blast  following  such  waving.  Richard- 
son, the  chief  mate,  states  that  the  Maling  did  not  respond  to  the 
waving  of  the  lantern,  and  that  it  had  nothing  to  do  with  the  port- 
ing of  her  helm.  It  is,  however,  comparatively  unimportant  what 
impression  the  waving  of  the  lantern  produced  on  the  master  and 
chief  mate.  The  pilot  had  sole  charge  and  direction  of  the  move- 
ments of  the  Maling  and  he  acted  upon  the  blast  in  combination 
with  the  waving.  But  it  is  immaterial  so  far  as  the  decision  of  this 
case  is  concerned  whether,  on  the  one  hand,  the  blast  from  the  tug, 
or,  on  the  other,  such  blast  in  conjunction  with  the  waving  of  the 
lantern,  was  the  cause  of  the  porting  of  the  Maling's  helm.  The 
tug  and  the  dredge  co-operated  in  effectuating  an  intent  common  to 
both  of  them,  namely,  the  diversion  of  the  Maling  westward  from 
her  course,  and  the  exposed  condition  of  the  port  lines  of  the  dredge 
was  the  proximate  cause  of  the  waving  of  the  lantern  and,  in  con- 
junction with  such  waving,  of  the  blowing  by  the  tug  of  the  single 
blast  immediately  preceding  the  porting  by  the  Maling  of  her  helm. 
If  that  blast  was  the  moving  cause  of  the  porting  of  the  helm  the 
dredge  was  in  the  same  predicament  on  the  question  of  the  existence 
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of  liability  on  her  part  as  if  such  moving  cause  had  been  the  waving 
of  the  lantern.  The  contention  is  made  on  the  part  of  the  dredge 
and  of  the  tug  that  the  immediate  cause  of  the  porting  of  the  Maling's 
helm  was  not  the  waving  of  the  lantern  or  any  blast  from  the  tug, 
but  the  discovery  by  the  pilot  in  charge  of  the  Maling  that  she  was 
considerably  to  the  east  of  her  proper  course  and  in  danger  of  run. 
ning  aground  unless  she  promptly  changed  her  course  to  the  west- 
ward ;  and,  further,  that  the  only  effect  the  waving  of  the  lantern  or 
any  blowing  of  her  whistle  by  the  tug  had  was  to  arouse  the  pilot 
from  his  inattention  and  cause  him  by  glancing  at  the  range  lights 
to  discover  and,  when  too  late,  attempt  to  rectify  his  error.  But 
the  position  thus  taken  is  conjectural  and  is  opposed  to  the  decided 
weight  of  the  evidence,  both  direct  and  circumstantial.  It  has, 
indeed,  no  direct  evidence  to  support  it.  The  principal,  if  not 
only,  circumstance  that  lends  some  color  to  this  contention  is  the 
fact  that  the  pilot  supposed  that  the  dredge  was  lying  on  or  nearly 
on  the  "  ranges  "  or  axis  of  the  range  lights  instead  of  considerably 
to  the  east  of  that  line,  as  was  the  fact.  The  essential  inquiry  in 
this  connection  is  not  whether  the  pilot  was  in  error  as  to  the  loca- 
tion of  the  dredge  relatively  to  the  axis  of  the  range  lights,  but 
whether,  save  for  the  waving  of  the  lantern  and  the  single  blast  from 
the  tug,  the  Maling  would  not  have  continued  on  her  course  with- 
out porting  her  helm.  It  could  not  have  been  a  matter  of  legal  con- 
cern to  the  dredge  or  tug  if  the  Maling  by  holding  her  course  had 
run  aground.  It  is  clearly  established,  as  before  stated,  that  from 
the  time  the  Maling  turned  the  buoy  off  Edge  Moor  until  she  ported 
her  helm  after  the  blast  from  the  tug,  she  steadily  held  her  course, 
the  dredge  bearing  a  point  or  so  on  her  starboard  bow.  The  direct 
evidence  shows,  and  it  also  appears  from  the  fact  that  the  Maling 
failed  to  clear  the  dredge  after  swinging  several  points  on  a  port 
helm,  that  if  she  had  continued  to  hold  her  course  she  could  not 
have  collided  with  the  dredge,  but,  with  sufficient  depth  of  water, 
would  have  passed  a  short  distance  to  the  east  of  the  latter  vessel. 
The  pilot  testifies  positively  that,  until  he  was  diverted  from  his  pur- 
pose by  the  single  blast  from  the  tug  following  the  waving  of  the 
lantern,  he  had  intended  to  hold  the  Maling  to  her  course,  without 
change  before  passing  the  dredge,  and  that  at  the  then  stage  of  the 
tide  there  was  an  abundance  of  water  to  allow  her  to  pass  at  least 
two  hundred  feet  east  of  the  position  of  the  dredge  as  shown  by  the 
evidence.  If  his  testimony  in  this  connection  is  to  be  accepted  as 
true,  it  wholly  excludes  any  idea  that  he  thought  either  before  or 
after  the  porting  of  the  Maling's  helm  that  she  would  incur  or  would 
have  incurred  any  danger  of  running  aground  by  holding  to  her 
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original  course.  On  the  evidence  I  am  satisfied,  not  only  that  the 
pilot  thought  at  the  time  that  there  was  enough  water  to  allow  the 
Maling  to  pass  in  safety  on  the  easterly  side  of  the  dredge,  but  that 
he  was  right  in  so  thinking.  With  an  experience  of  more  than 
twenty  years  in  piloting  vessels  up  and  down  the  Delaware  river  it 
must  be  assumed  that  he  had  some  competent  knowledge  of  the 
general  depth  of  water  at  and  in  the  vicinity  of  the  place  where  the 
dredge  lay.  It  is  true  that  he  has  a  strong  interest  in  maintaining 
the  propriety  of  his  course  on  the  occasion  in  question.  But  this 
circumstance  cannot  of  itself  discredit  his  testimony.  No  actual 
measurement  of  the  depth  of  the  water  at  or  to  the  east  of  the  place 
of  collision  appears  to  have  been  made.  The  evidence  discloses  a 
number  of  loose  expressions  of  opinion  on  the  depth  of  the  water, 
entitled  to  little  or  no  weight;  but  it  will  be  found  that  even  these, 
when  carefully  considered  as  a  whole,  tend  to  sustain  rather  than 
contradict  the  pilot's  statement.  The  dredged  portion  of  the  chan- 
nel by  no  means  included  the  whole  or  even  the  greater  portion  of 
the  width  of  the  channel  navigable  by  vessels  of  considerable  size; 
and  the  part  of  the  channel  where  the  dredge  lay  at  the  time  of  the 
collision  and  the  adjacent  waters  on  either  side,  although  to  the  east 
of  such  dredged  portion,  were  navigable  and  were  navigated  by 
such  vessels.  It  is  an  error  to  suppose  that  vessels  in  navigating  a 
channel  provided  with  range  lights  are  under  any  legal  or  other 
obligation  to  confine  their  course  to  the  line  or  axis  of  such  lights. 
Range  lights  are  in  aid  of  navigation;  but  such  a  rule,  if  it  existed, 
would  tend  rather  to  cause  than  to  prevent  collisions.  The  dredged 
portion  of  the  channel  had  a  depth,  as  before  stated,  of  twenty-six 
feet  at  mean  low  water;  but  other  portions  of  the  channel  could 
safely  be  and  were  properly  navigated  by  vessels  not  of  such  draft 
as  to  be  confined  to  the  dredged  portion.  At  the  time  of  the  col- 
lision the  dredge  lay  220  feet  east  of  the  easterly  side  of  the  dredged 
portion  of  the  channel,  yet  the  Maling  did  not  run  aground;  and 
there  is  no  satisfactory  evidence  that  the  water  so  shoaled  eastward 
from  the  dredge  as  to  prevent  the  free  passage  of  a  vessel  of  the 
draft  of  the  Maling  at  the  distance  of  200  feet  or  even  much  further 
from  the  easterly  side  of  the  dredge.  At  the  time  and  place  of  col- 
lision the  tide  was  about  half  ebb  and  four  feet  above  mean  low 
water.  An  official  chart  of  the  river  corrected  to  October,  1898, 
was  put  in  evidence  by  the  libelant.  There  is  no  evidence  of  any 
deepening  of  the  channel  east  of  the  easterly  side  of  the  dredged 
portion  between  the  day  of  the  collision  and  the  issue  of  the  chart 
as  corrected,  and  in  the  absence  of  evidence  no  assumption  to  that 
effect  can  be  made.     It  appears  from  that  chart,  not  only  that  at 
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that  stage  of  the  tide  there  was  ample  depth  of  water  for  the  Maling 
to  hold  her  course  in  perfect  safety  to  herself  and  the  dredge  with- 
out going  to  the  westward  of  the  latter  vessel,  but  that  the  Maling 
in  swinging  to  starboard  under  a  port  helm  passed  without  ground- 
ing through  shallower  water  than  any  she  would  have  encountered 
had  she  continued  on  her  course  without  porting  her  helm.  Under 
these  circumstances  it  must  be  held  that  the  porting  of  her  helm 
was  the  direct  and  immediate  result  of  the  blast  from  the  tug  follow- 
ing or  in  combination  with  the  exhibition  of  the  lantern  on  the 
dredge.  Was  not  the  dredge  at  fault  ?  Those  in  charge  of  her 
knew  that  the  portion  of  the  river  in  which  she  lay  after  being 
hauled  eastward  on  the  conclusion  of  the  day's  work  was  liable  to 
be  traversed  by  both  steam  and  sailing  vessels.  It  was  the  duty  of 
her  watchman  to  watch  for,  and  guard  against  danger  to  the  dredge 
and  her  lines  from,  approaching  vessels.  If  it  be  assumed  that 
the  dredge  had  a  right  to  occupy  at  night  several  hundred  feet  of 
the  channel  to  the  east  with  her  unweighted  lines  and  to  stop  the 
navigation  by  other  vessels  of  the  part  of  the  channel  so  occupied, 
it  was,  at  least,  her  duty  either  to  indicate  in  some  manner  intelligi- 
ble to  approaching  vessels,  if  practicable,  the  part  of  the  channel  she 
so  occupied,  or  promptly  to  use  such  proper  signals  as  should  be 
adequate  to  the  protection,  not  only  of  herself  and  her  lines,  but  of 
such  approaching  vessels.  She  did  not  adopt  any  means  to  inform 
other  vessels  of  the  length  and  position  of  her  port  lines.  Possibly 
it  was  impracticable  to  do  so.  This  rendered  it  all  the  more  impor- 
tant that  she  should  have  been  vigilant  to  avert  disaster.  Now  her 
watchman  certainly  was  negligent  in  the  discharge  of  his  duty.  As 
soon  as  he  saw  the  starboard  side-light  of  the  Maling  he  got  his 
lantern,  which  was  close  at  hand,  and  began  to  wave  it  in  the  man- 
ner before  stated.  It  was  on  his  own  showing  the  work  of  but  a 
moment.  When  the  lantern  was  first  waved  the  Maling  was  about 
five  lengths  distant  from  the  dredge,  yet  the  evidence  shows  that 
the  lights  of  the  Maling  could  be  seen  on  that  clear  night  by  those 
on  the  dredge  from  the  time  the  former  vessel  turned  the  buoy  off 
Edge  Moor,  and  had  the  watchman  been  vigilant  he  should  have 
noticed  the  green  light  of  the  Maling  much  earlier  than  was  the 
case.  Had  he  done  so  and  promptly  waved  his  lantern,  although  an 
improper  and  unauthorized  signal,  in  all  human  probability  no  col- 
lision would  have  occurred.  The  Maling  would  have  had  ample 
opportunity  to  slow  down  or  to  clear  the  dredge  to  the  westward. 

It  seems  to  have  been  tacitly  assumed  on  the  part  of  the  libelants 
that  because  the  dredge  was  engaged  in  making  a  public  improve- 
ment by  the  authority  of  the  government  no  culpable  negligence  can 
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be  attributed  to  her  on  account  of  the  disposition  she  made  of  her 
port  lines,  and  that  all  vessels  at  their  own  peril  were  bound  to 
avoid  not  only  her  but  her  lines,  whether  the  position  of  the  latter 
was  or  was  not  known  to  them.  But  such  an  assumption  involves 
a  clear  misconception  of  the  law.  It  is  true  that  what  the  law 
authorizes  to  be  done  cannot  be  considered  either  illegal  or  wrong- 
ful, and  that  damage  or  loss  resulting  from  the  making  with  proper 
care  and  prudence  of  a  public  improvement  pursuant  to  law  is  dam- 
num absque  injuria.  But  contractors  for  such  an  improvement,  to 
avoid  liability  for  resultant  damage,  must  as  far  as  practicable 
employ  reasonably  safe  means  and  methods.  The  doctrine  of  dam- 
num absque  injuria  is  wholly  inapplicable  where  loss  results  to 
third  persons  from  the  negligent  employment  of  unsafe  methods 
unnecessary  to  the  conduct  of  the  work. 

If  it  was  necessary  that  the  port  lines  of  the  dredge  should  at 
night  extend  several  hundred  feet  eastwardly,  there  is  no  evidence 
showing  or  tending  to  show  that  those  lines  could  not  have  been 
weighted  and  sunk  to  the  bottom  out  of  the  way  of  passing  vessels 
as  were  her  starboard  lines.  In  the  absence  of  such  evidence  it  can- 
not be  assumed  that  it  was  impracticable  so  to  dispose  of  the  port 
lines.  But  even  if  it  was  impracticable  so  to  weight  and  sink  those 
lines  there  is  nothing  in  the  evidence  showing  or  tending  to  show 
that  it  was  necessary  to  have  them  extend  so  far  to  the  east.  The 
unnecessary  obstruction  of  so  much  of  the  channel  with  unweighted 
lines  was  a  negligent  and  wrongful  act  on  the  part  of  the  dredge  for 
the  consequences  of  which  the  Maling  should  not  be  made  to  suffer 
unless  she  as  well  as  the  dredge  was  at  fault.  To  this  negligence 
were  due  both  the  waving  of  the  lantern  and  the  signal  blast  from 
the  tug.  But  further,  the  waving  of  the  lantern  was  an  irregular 
and  improper  signal. 

Article  it  of  the  regulations  for  preventing  collisions  enacted  by 
Congress  (30  Stat.  96)  prescribes  the  lights  for  vessels  at  anchor. 
Article  12  is  as  follows: 

"Art.  12.  Every  vessel  may,  if  necessary,  in  order  to  attract 
attention,  in  addition  to  the  lights  which  she  is  by  these  rules 
required  to  carry,  show  a  flare-up  light  or  use  any  detonating  signal 
that  cannot  be  mistaken  for  a  distress  signal." 

The  use  made  of  the  lantern  was  wholly  unauthorized  by  law.  It 
was  evidently  a  passing  signal  and,  in  view  of  the  fact  that  the  ves- 
sel on  which  it  was  made  was  at  anchor,  was  of  a  grossly  misleading 
character.  A  close  and  literal  compliance  with  the  requirements  of 
the  regulations  for  preventing  collisions  is  imperatively  demanded. 
The   waving   of    the  lantern  did  not  fall  within  the  category  of 
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improper  signals  resorted  to  only  in  extremis.  Certainly  the  mere 
fact  that  the  lantern  was  waved  is  not  evidence  that  matters  were  in 
txtremis  at  that  time;  for  it  appears  that  it  was  customary  on  the 
dreuge  to  wave  it  on  the  approach  of  vessels.  As  stated  by  the  wit- 
ness Coombs,  "that  was  what  the  watchman  was  supposed  to  do, 
take  his  lantern  and  wave  them  off  if  they  came  near  us."  Further, 
it  is  admitted  by  the  proctors  for  the  dredge  that  "the  distance 
between  the  vessels  at  the  time  the  signal  was  given  was  ample  to 
permit  the  steamer  to  avoid  the  dredge  if  the  course  of  the  former 
had  been  changed  when  the  lantern  was  first  waved."  It  was  a  fault 
on  the  part  of  the  dredge  to  use  a  lantern  as  a  signal  and  that  action 
in  combination  with  the  blast  from  the  tug  which  it  induced  was  the 
direct  cause  of  the  porting  of  the  helm  of  the  Maling  and  the  conse- 
quent collision. 

Section  6,  ch.  69,  of  the  Delaware  Revised  Code  contains  the  fol- 
lowing provision: 

"  Vessels  anchoring  in  any  river,  or  creek,  shall  do  so  out  of  the 
channel,  and  as  near  the  shore  as  they  can  with  safety;  and,  when 
necessary,  shall  moor  parallel  with  the  channel,  so  as  to  leave  a  free 
passage,  or  they  shall  be  held  liable,  as  for  gross  negligence,  in  case 
of  collision." 

It  may  be  a  serious  question  whether  this  statute,  in  the  absence 
of  any  regulation  of  Congress  to  the  contrary,  was  not  applicable  to 
the  dredge,  and  that  vessel  in  fault  for  not  complying  with  it. 
Green  v.  The  Helen  (D.  C),  1  Fed.  Rep.  916.  Anchoring  in  such 
depth  of  water  as  to  permit  the  Maling  to  collide  with  her  certainly 
was  not  anchoring  out  of  the  channel  and  as  near  the  shore  as  could 
be  done  with  safety.  This  case  is  clearly  distinguishable  from  The 
Armonia,  81  Fed.  Rep.  227,  26  C.  C.  A.  338,  and  The  Le  Lion  (D. 
C),  84  Fed.  Rep.  ion.  Here  the  dredge  was  anchored,  not  in  the 
Delaware  bay,  but  in  the  river  proper  and  within  the  territorial  juris- 
diction of  Delaware.  But  in  view  of  the  conclusions  already  reached 
respecting  the  fault  of  the  dredge  it  is  unnecessary  to  decide  this 
-question.  The  tug  as  well  as  the  dredge  was  in  fault  and  proxi- 
mately contributed  to  the  collision.  A  single  blast  such  as  was 
blown  by  the  tug  is  prescribed  by  rule  1,  article  18,  of  the  regula- 
tions for  preventing  collisions,  as  the  signal  to  be  given  in  the  case 
of  steam  vessels  approaching  each  other  end  on  or  nearly  so  in  such  a 
manner  as  to  involve  risk  of  collision,  and  such  signal  and  the 
answering  blast  of  a  similar  character  from  the  other  vessel  embody 
and  express  the  intention  and  agreement  of  both  vessels  to  pass  to 
starboard  or,  in  other  words,  on  the  port  side  of  each  other.  It  is 
.a  passing  signal,  altogether  improper  and  deceptive  when  used  by  a 


American  Negligence  Reports.  369 

* 

-vessel  at  anchor;  and,  if  so  used  and  a  collision  occurs,  the  burden 
rests  upon  the  vessel  using  it  clearly  to  prove  that  it  did  not  con- 
tribute to  such  collision.  Here  the  proof  is  the  other  way.  It  is 
unnecessary  to  discuss  other  alleged  faults  on  the  part  of  the  tug. 

I  now  come  to  the  question  whether  the  Maling  was  not  also  at 
fault.  Article  25  of  the  regulations  for  preventing  collisions  (30 
Stat.  96)  is  as  follows 

"Art.  25.  In  narrow  channels  every  steam-vessel  shall,  when  it  is 
safe  and  practicable,  keep  to  that  side  of  the  fair-way  or  mid-channel 
which  lies  on  the  starboard  side  of  such  vessel." 

It  is  contended  on  the  part  of  the  Maling  that  this  article  applies 
only  to  the  case  of  two  or  more  vessels  in  motion  and  passing  each 
other  in  opposite  directions  in  narrow  channels.  But  there  is  no 
such  restriction  in  the  language  of  the  act  nor  is  any  reason  per- 
ceived why  such  a  restriction  should  be  implied.  The  provision 
was,  in  my  judgment,  applicable  to  Cherry  Island  channel  a  short 
distance  above  the  place  where  the  dredge  was  lying,  and  had  the 
Maling  obeyed  it  the  collision  would  not  have  occurred;  for  in  com- 
ing down  the  channel  she  would  have  been  so  far  to  the  west  that 
after  reaching  the  point  where  the  channel  widens  to  the  east  she 
could  not  have  collided  with  the  dredge  without  an  unnecessary  and 
aimless  change  of  course.  It  would  have  been  "  safe  and  prac- 
ticable "  for  the  Maling  to  keep  to  the  westerly  side  of  the  channel 
and  there  were  no  "  special  circumstances  "  rendering  a  departure 
from  the  rule  "  necessary  in  order  to  avoid  immediate  danger  "  in 
the  words  of  article  27  of  the  above  act.  The  Maling  was,  there- 
fore, at  fault  in  being  on  the  easterly  side  of  the  channel  at  the  time 
of  the  waving  of  the  lantern  and  the  blowing  of  the  signal  blast  by 
the  tug.  But  this  was  not  her  only  fault.  The  evidence  shows  that 
when  she  was  thus  signaled  she  was,  with  her  speed  through  the 
water  and  with  the  ebb  tide,  moving  over  the  ground  at  the  rate  of 
not  less  than  ten  miles  an  hour.  As  soon  as  the  lantern  was  exhib- 
ited the  master  of  the  Maling  asked  the  pilot,  "  What  signal  is  that?" 
and  on  the  pilot's  replying  that  he  did  not  know,  said  to  him,  "  It 
looks  as  though  he  wants  us  to  pass  the  other  side."  Matters  were 
not  at  that  time  in  extremis.  The  Maling  was  heading  clear  of  the 
dredge  and  at  a  distance,  as  before  stated,  of  about  a  third  of  a 
mile.  A  seriously  contested  question,  on  which  much  evidence  has 
been  adduced,  is  whether  the  side-lights  of  the  tug  were  not  in  posi- 
tion and  visible  to  those  on  the  Maling  when  the  lantern  was  first 
waved.  The  view  I  have  taken  of  the  case  has  rendered  it  unneces- 
sary to  decide  this  question.  If,  however,  those  lights  were  visible 
to  the  pilot  and  he  was  led  to  believe  that  the  dredge  and  tug  were 
Vol.  X  —  24 
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then  moving  eastward  his  duty  was  obvious.  In  that  event,  with- 
out waiting  for  any  signal  from  the  tug  he  should  immediately  have 
ported  the  helm  in  order  to  pass  to  the  westward.  But  if  the  tug's 
side-lights  were  not  at  that  time  visible  and  he  then,  as  he  had 
theretofore,  recognized  the  dredge  as  a  stationary  vessel,  he  should 
without  waiting  until  the  blast  came  from  the  tug,  unless  sure  of 
his  ability  to  clear  the  dredge  by  porting,  instantly  have  ordered 
the  stopping  and  reversal  of  the  engines.  Had  this  course  been 
pursued  without  any  subsequent  porting  of  the  helm  the  collision 
would  have  been  avoided  even  if  the  headway  of  the  Maling  had 
caused  her  to  part  the  port  lines  of  the  dredge  and  set  her  adrift 
—  a  matter  of  comparatively  small  moment  in  view  of  the  fact  that 
the  tug  with  steam  up  was  then  lying  fast  to  her.  Or  had  the  helm 
been  ported  only  after  such  stoppage  and  reversal  of  the  engines  it 
would  have  been  problematical  at  least  whether  the  collision  would 
have  occurred,  or  whether  the  damage  would  have  been  serious  if 
it  had  occurred.  It  is  unnecessary  to  discuss  other  alleged  faults  on 
the  part  of  the  Maling.  For  the  reasons  above  given  the  Maling, 
the  dredge  and  the  tug  were  all  in  fault  and  each  contributed  to  the 
collision  which  would  not,  in  my  opinion,  have  occurred  had  it  not 
been  for  the  fault  of  all  of  them. 

The  only  remaining  question  relates  to  the  division  of  damages 
and  costs.  On  this  point  I  have  had  some  doubt  whether  there 
should  not  be  an  equal  division  between  the  dredge  and  the  Maling. 
As  between  the  tug  and  the  dredge  it  would  be  grossly  inequitable 
that  the  tug  should  be  made  to  suffer  for  doing  only  what  she  was 
induced  by  the  dredge  to  do  through  the  waving  of  the  lantern  in 
conjunction  with  the  exposed  condition  of  her  port  lines.  The 
faults  of  the  dredge  and  tug  respectively  were  not  wholly  separate 
and  independent  of  each  other.  There  was  a  causal  connection 
between  the  waving  of  the  lantern  and  the  blast  from  the  tug. 
There  was  co-operation  between  the  dredge  and  the  tug  in  inducing 
the  Maling  to  port  her  helm.  On  full  consideration,  however,  I  am 
satisfied  that  on  both  principle  and  authority  the  right  of  recovery 
on  the  part  of  the  libelants  as  against  the  Maling  is  limited  to  one- 
third  of  the  total  damages  and  costs.  All  three  vessels  were  in 
fault.  Originally  the  Maling  was  the  only  defendant.  The  tug 
was  brought  in  as  a  co-defendant  by  petition  on  the  part  of  the 
Maling  pursuant  to  rule  59  in  admiralty.  The  rule  provides  that 
when  a  vessel  is  brought  in  the  "  suit  shall  proceed  as  if  such  ves- 
sel *  *  *  had  been  originally  proceeded  against,"  and  that 
such  a  decree  shall  be  "  rendered  by  the  court  in  the  suit  as  to  law 
and  justice  shall  appertain."     It  can,  therefore,  be  assumed,  for 
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the  purpose  of  ascertaining  the  proportionate  liability  of  the  several 
vessels,  that  the  tug  and  Mating  were  originally  libeled  as  co- 
defendants.  Unlike  the  rule  at  common  law,  contributory  negli- 
gence in  a  collision  case  in  admiralty  does  not  defeat  a  recovery. 
In  such  a  suit  between  two  vessels  only,  if  both  were  in  fault,  the 
entire  damages  resulting  from  the  collision  must  be  equally  divided 
between  the  parties.  As  stated  by  Mr.  Justice  Bradley  in  deliver- 
ing the  opinion  of  the  court  in  The  Alabama  and  The  Game-cock, 
92  U.  S.  695,  697,  "the  safety  of  navigation  requires  that  if  they 
are  both  in  fault,  they  should  bear  the  damage  equally,  to  make 
them  more  careful."  This  rule  of  equality  is  enforced  without 
regard  to  any  disparity  in  value  or  in  degree  of  fault  as  between  the 
two  vessels.     In  The  Atlas,  93  U.  S.  302,  313,  the  court  said: 

"  Under  the  second  of  the  foregoing  rules  —  when  both  vessels 
are  in  fault  —  the  sums  representing  the  damages  are  added  together, 
and  the  amount  is  equally  divided  between  the  parties;  and  that 
rule  prevails  in  all  cases  where  there  is  mutual  fault,  even  though 
one  of  the  vessels  may  have  been  much  more  in  fault  than  the  other. 
Fault  being  imputed  to  both  vessels,  and  the  charge  being  proved, 
the  inquiry  which  was  most  to  blame  is  immaterial,  as  the  damages 
must  be  divided  between  the  two,  according  to  the  rule  provided  in 
the  admiralty  courts." 

If  a  vessel  free  from  fault  be  injured  through  the  concurring  and 
co-operating  faults  of  two  other  vessels  all  the  damages  resulting 
from  the  collision  may  be  recovered  from  either  or  both  of  the  lat- 
ter. If  only  one  of  them  be  proceeded  against  and  the  other  be  not 
brought  in  as  a  co-defendant,  there  may  be  a  recovery  in  solido 
from  the  vessel  libeled.  But  if  both  of  the  offending  vessels  be  pro- 
ceeded against,  the  decree  must  primarily  apportion  the  total  dam- 
ages and  costs  equally  between  them,  reserving  to  the  libelant  the 
right,  in  case  of  the  insufficiency  of  either  of  the  two  vessels  to  pay 
her  moiety,  to  collect  the  deficiency  from  the  other.  The  Washing- 
ton and  The  Gregory,  9  Wall.  513,  516;  The  Alabama  and  The 
Game-cock,  92  U.  S.  695,  697;  The  Junjata,  93  U.  S.  337,  340;  The 
City  of  Hartford  and  The  Unit,  97  U.  S.  323,  329;  The  Civilta 
and  The  Restless,  103  U.  S.  699;  The  Sterling  and  The  Equator, 
106  U.  S.  647,  1  Sup.  Ct.  Rep.  89.  In  the  last  case  Mr.  Chief 
Justice  Waite,  delivering  the  opinion  of  the  court,  said  : 

"  The  well-established  rule  in  such  cases  is  to  apportion  the  dam- 
ages equally  between  the  two  offending  vessels,  the  right  being 
reserved  to  the  libelant  to  collect  the  entire  amount  from  either  of 
them  to  the  extent  of  her  stipulated  value,  in  case  of  the  inability 
of  the  other  to  respond  for  her  portion." 
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The  same  considerations  of  policy  and  convenience  which  require 
an  equal  division  of  damages  and  costs  between  two  vessels  in  fault, 
where  the  owner  or  master  of  one  of  them  proceeds  against  the  other, 
require  a  similar  division  between  two  vessels  in  fault,  where  the 
owner  or  master  of  a  vessel  not  at  fault  proceeds  against  them  for 
damages  on  account  of  collision,  subject  to  the  paramount  right  of 
the  innocent  party  to  receive  full  compensation  by  resorting,  so  far 
as  one  of  the  offending  vessels  is  insufficient  to  pay  her  moiety,  to 
the  other  in  order  to  make  up  the  deficiency.  It  is  true  that  the 
innocent  party  should  not  be  made  to  suffer  by  the  application  of 
the  rule  of  equality  as  between  wrongdoers.  In  The  Alabama  and 
The  Game-cock,  supra,  the  court,  speaking  of  the  innocent  party, 
said: 

"  He  ought  not  to  suffer  loss  by  the  desire  of  the  court  to  do 
justice  between  the  wrongdoers.  In  short,  the  moiety  rule  has 
been  adopted  for  a  better  distribution  of  justice  between  mutual 
wrongdoers;  and  it  ought  not  to  be  extended  so  far  as  to  inflict 
positive  loss  on  innocent  parties." 

But,  subject  to  the  right  of  an  innocent  party,  when  necessary  for 
obtaining  full  compensation,  to  recover  from  one  of  two  offending 
vessels  more  than  her  portion  .of  the  damages  and  costs,  the  rule  of 
equality  is  strictly  enforced  as  between  the  wrongdoers  without 
regard  to  inequality  of  fault  or  of  value  between  them.  Such  being 
the  settled  law  in  case  of  collision  where  the  libel  is  filed  on  the 
part  of  a  vessel  without  fault  against  two  vessels  in  fault,  it  seems 
to  follow  as  a  necessary  consequence  that,  if  all  three  vessels  have 
been  guilty  of  fault  contributing  to  the  collision,  the  total  damages 
and  costs  must  be  equally  divided  between  them.  Precisely  the 
same  considerations  of  policy  and  convenience  which  require  equality 
of  division  as  between  two  offending  vessels  where  one  is  libeled  on 
the  part  of  the  other,  or  between  two  offending  vessels  where  both 
are  libeled  on  the  part  of  a  vessel  not  in  fault,  demand  equality  of 
division  as  between  three  vessels  all  of  which  are  in  fault,  where 
two  of  them  are  libeled  on  the  part  of  the  third.  Certainly  the 
filing  of  the  libel  by  one  of  them  against  the  other  two  cannot  entitle 
the  first  to  an  advantage  or  an  immunity  with  respect  to  damages 
and  costs  not  possessed  by  each  of  the  others,  when  all  of  them 
have  been  in  fault.  The  circumstances  of  the  collision  remaining 
the  same,  the  quantum  of  liability  of  any  one  of  the  three  vessels 
cannot  be  enlarged  or  diminished  by  the  position  she  occupies  on 
the  record  as  a  co-defendant,  on  the  one  hand,  or  as  plaintiff,  on 
the  other.  Were  it  otherwise,  the  mere  arrangement  of  the  parties 
on  the  record  would  have  the  effect  of  substantially  altering  their 
liability. 
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Where  in  a  case  of  collision  three  vessels  have  by  their  fault  con- 
tributed to  the  disaster  and  they  are  all  before  the  court,  no  other 
rule  than  that  of  equality  of  division  of  damages  and  costs  can,  in 
my  judgment,  consistently  with  the  doctrine  to  be  extracted  from 
the  cases  decided  by  the  Supreme  Court  or  with  principle  be  applied. 
If  this  rule  is  not  applicable,  the  determination  of  the  proportionate 
liability  of  the  several  vessels  must  necessarily  be  left  to  the  dis- 
cretion of  the  court.  Such  I  do  not  believe  to  be  the  law.  The 
rule  of  equality  commends  itself  both  on  principle  and  on  authority. 
The  Brothers,  2  Biss.  104,  Fed.  Cas.  No.  1,969;  The  Peshtigo  (D. 
C.)  25  Fed.  Rep.  488.  Had  the  tug  not  been  brought  in  as  a  co- 
defendant  the  damages  and  costs  must,  under  the  settled  doctrine 
of  the  Supreme  Court,  have  been  equally  divided  between  the  dredge 
and  the  Maling.  The  latter  vessel,  in  order  to  relieve  herself  of  a 
portion  of  the  burden  in  the  event  of  her  being  adjudged  at  fault, 
brought  in,  under  the  rule  prescribed  by  the  Supreme  Court,  the 
tug  as  a  co-defendant,  alleging  fault  on  her  part  contributing  to  the 
collision.  That  the  tug  was  in  fault  I  have  no  reason  to  doubt. 
It  is  true  that  the  tug  was  induced  to  give  her  deceptive  signal  to 
the  Maling  by  the  dredge;  but  the  tug  in  doing  so  did  not  act  on 
compulsion.  She  was  a  free  agent.  She  was  not  the  mere  servant 
of  the  dredge,  bound  to  obey  its  orders.  In  fact  no  order  appears 
to  have  been  given  by  the  dredge  to  the  tug  to  blow  her  whistle; 
but  had  it  been  otherwise  she  was  not  bound  to  yield  obedience. 
The  tug  is  not  embraced  in  the  category  of  vessels  so  related  or 
connected  with  others  as  to  be  mere  inert,  passive,  helpless  instru- 
ments, without  accountability  for  their  movements  or  signals. 

All  the  vessels  having  been  in  fault,  the  Maling  cannot  be  visited 
with  more  than  one-third  of  the  damages  and  costs.  Another  third 
must  in  any  event  be  borne  by  the  dredge.  The  remaining  third 
would  properly  be  recoverable  from  the  tug,  had  not  the  latter  been 
induced  by  the  dredge  to  do  the  precise  thing  which  constitutes  her 
fault.  As  before  stated,  it  would  be  grossly  inequitable  that  the 
tug  should  at  the  instance  of  the  dredge  be  made  to  suffer  in 
consequence  of  the  action  of  the  latter  vessel.  Here  the  libelants 
are  seeking  to  obtain  compensation  for  the  injuries  sustained  by  the 
dredge.  They  are  precluded,  not  by  estoppel  in  a  strict  sense,  but 
by  the  substantial  justice  and  equities  of  the  case,  from  any  recov- 
ery against  the  tug.  But  the  fact  of  the  inability  of  the  libelants 
to  recover  a  third  of  the  damages  and  costs  from  the  tug  cannot 
enlarge  or  in  any  manner  change  the  primary  liability  of  the  Maling 
for  only  one-third  of  the  damages  and  costs.  For  the  reasons  given 
all  the  damages  and  costs  must  be  divided  between  the  Maling  and 
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the   dredge;    the  Mating  to  bear  one-third  and  the  dredge   the 
remaining  two- thirds. 

Let  a  decree  be  prepared  in  accordance  with  this  opinion. 


HARRISON  v.  HUGHES  ET  al. 

United  States  District  Court \  District  of  Delaware,  September,  ipoi. 


I.  NEGLIGENCE  OF  GOVERNMENT  CONTRACTOR  —  LIGHTS  EXTIN- 
GUISHED —  VESSEL  DAMAGED  —  LIABILITY  TO  THIRD  PARTY.— 
A  contract  between  the  United  Slates  and  contractors  for  the  erection  of  a 
breakwater  near  the  mouth  of  the  Delaware  Bay,  which  provides  for  the 
erection  of  a  stake-light  on  the  work  in  accordance  wiilh  the  instructions 
of  the  United  States  engineer  in  charge  or  his  agent,  and  its  maintenance 
by  the  contractors,  does  not  relieve  the  latter  from  liability  to  third  persons 
whose  property  is  damaged  or  destroyed  by  reason  of  the  extinguishment 
of  the  light  during  a  storm  or  high  wind,  where  the  contractors  had  knowl* 
edge  of  its  liability  so  to  be  extinguished,  and  in  the  absence  of  any  pro- 
vision or  implication  to  be  drawn  from  the  contract  that,  when  necessary 
for  the  protection  of  navigation,  the  contractors  should  not  place  on  the 
work  in  course  of  construction  other  lights  than  those  mentioned  in  the 
contract  or  prescribed  by  the  government  officers  in  charge. 

a.  CONTRACT  —  DUTY  TO  THIRD  PERSONS.  —  The  measure  of  the  con- 
tractual obligation  of  the  contractors  to  the  government  did  not  necessarily 
limit  or  define  the  precise  measure  of  their  duty  to  third  persons  whose 
lives  and  property  would  be  exposed  to  extreme  peril  in  case  of  failure  to 
indicate  at  night  the  new  construction  by  the  maintenance  of  the  stake- 
light  or  some  other  light  at  that  point  or  by  other  means. 

3.  ACT  OF  GOD. — The  accident  to  the  steamship  through  running  against 

the  new  construction  cannot  be  treated  as  due  to  the  act  of  God  or  vis  major, 
as  it  did  not  result  from  purely  natural  causes  impossible  by  the  exercise  of 
reasonable  diligence  and  circumspection  to  have  been  perceived  and  there- 
fore unreasonable  to  guard  against. 

4.  DUTIES  —  LIGHTS.  —  Reasonable  care  and  vigilance  required  the  contrac- 

tors to  guard  against  probable  consequences  of  the  extinguishment  of  the 
light  or  its  failure  to  burn  at  night,  and,  while  owing  to  the  condition  of 
the  wind  or  water  it  may  have  been  impracticaole  promptly  to  re-light  the 
lantern  whenever  the  light  was  blown  out  in  a  storm  or  high  wind,  the  con- 
tractors should,  in  view  of  the  great  danger  to  life  and  property  resulting 
from  darkness  at  that  point,  have  either  erected  an  electric  light  enclosed 
in  a  lens  similar  to  that  prescribed  by  the  government  officers  in  charge, 
which  could  have  been  operated  from  shore  in  case  of  the  extinguishment 
of  the  stake-light,  or  have  made  such  disposition  of  their  floating  plant  as 
to  warn  vessels  away  from  the  new  construction. 

5.  PILOTS  — CARE  REQUIRED.  —  Pilots  whose  vocation  is  to  control  the 

course  of  vessels  into  and  out  of  the  Delaware  Bay  and  ri^er  and  their 
anchorage  therein,  are  required  to  exercise  the  care  and  skill  of  river  and 


American  Negligence  Reports.  375 

harbor  pilots,  and  are  chargeable  with  knowledge  of  natural  objects  on 
shore  and  the  obstacles  to  navigation,  and  of  the  significance  of  fixed  and 
permanent  lights. 
<y,  MUTUAL  NEGLIGENCE.  —  Held,  that  on  the  facts  there  was  fault  on  both 
sides,  and  the  libelant  is  entitled  to  recover  only  one-half  of  the  damages 
and  costs  (i). 
(Syllabus  by  the  Court.) 

In  Admiralty.     The  facts  appear  in  the  opinion. 

John  F.  Lewis,  for  libelant. 

Harry  Emmons,  Anthony  Higgins,  and  H.  Galbraith  Ward, 
for  respondents. 

Bradford,  District  Judge.  —  The  libel  in  this  case  is  in  personam 
and  was  filed  by  Albert  Harrison,  master  of  the  British  steamship 
Glenochil,  against  Eugene  Hughes,  James  Hughes,  Charles  Hughes 
and  Anson  M.  Bangs,  trading  as  Hughes  Brothers  &  Bangs,  to 
recover  damages  for  injuries  sustained  by  that  vessel  through  run- 
ning upon  the  new  breakwater  off  Lewes,  near  the  mouth  of  Dela- 
ware  Bay,  about  one  o'clock  in  the  morning  of  November  30,  1897. 
At  the  time  of  the  accident  the  new  breakwater,  extension  to  the 
breakwater,  or  harbor  of  refuge,  as  it  is  indifferently  termed,  was  in 
course  of  construction  by  the  defendants,  under  a  contract  between 
Major  C.  W.  Raymond  of  the  corps  of  engineers  of  the  United 
States  army,  acting  for  and  in  behalf  of  the  United  States,  as  party 
of  the  first  part,  and  the  defendants  as  parties  of  the  second  part. 
The  contract  was  in  writing,  bore  date  February  5,  1897,  was 
approved  by  the  chief  of  engineers,  February  20,  1897,  and  pro- 
vided, among  other  things,  as  follows: 

"  The  said  Hughes  Brothers  &  Bangs  shall  furnish  the  necessary 
plant  and  material  and  do  all  the  work  required  for  the  construction 
of  a  stone  breakwater  in  Delaware  Bay,  Delaware,  in  strict  accord- 
ance with,  and  subject  to  all  the  conditions  and  requirements  of  the 
specifications  hereunto  attached  and  forming  a  part  of  this  agree- 
ment/' 

Among  the  conditions  and  specifications  are  the  following: 

"  3.  Maps  of  the  localities  may  be  seen  at  this  office.  Bidders, 
or  their  authorized  agents,  are  expected  to  visit  the  place  and  to 
make  their  own  estimates  of  the  facilities  and  difficulties  attending 
the  execution  of  the  work,  including  the  uncertainty  of  weather 
and  all  other  contingencies." 

"  42.  Description  of  the  locality.  The  site  of  the  proposed 
breakwater  is  about  two  and  one-quarter  miles  north  of  the  Dela- 
ware Breakwater  Harbor,  about  three  miles  from  the  government 

1.  On  this  point  see  The  Mating  (U.  S.  District  Court,  Delaware,  June,  1901), 
•preceding  case  reported  herein. 
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pier  at  Lewes,   Delaware,   and  about  ten  miles  from  Cape  May. 


it 


56.  *  *  *  The  work  shall  be  conducted  in  strict  accord* 
ance  with  instructions  given  from  time  to  time  by  the  engineer 
officer  in  charge.  *  *  *  All  operations  connected  with  the  work 
will  be  under  the  immediate  supervision  of  assistant  engineers, 
inspectors  or  other  agents  of  the  engineer  officer  in  charge,  and 
their  instructions  shall  be  strictly  observed  by  the  contractor  and 
his  employees." 

"  59.  The  work  will  be  commenced  by  the  construction  of  the 
substructure  at  the  upper  or  northwest  end  of  the  breakwater,  where 
the  mound  will  be  raised  to  the  level  of  mean  low  water  as  rapidly 
as  possible,  and  over  a  length  at  mean  low  water  at  least  100  feet. 
Upon  this  mound  a  stake-light  will  be  erected  which  must  be 
thoroughly  protected  from  ice  and  storms  by  depositing  very  large 
stones  around  it.  This  light  will  be  erected  and  protected  in  accord- 
ance with  the  instructions  of  the  engineer  officer  in  charge,  or  his 
agent,  and  it  will  be  maintained  by  the  contractor  as  long  as  required 
by  the  engineer  officer  in  charge." 

"  62.  Plant.  The  plant  shall  be  adapted  to  the  work  and  shall 
be  kept  in  good  condition  at  all  times." 

"  65.  Lights.  During  the  progress  of  the  work,  the  contractor 
must  keep  suitable  lights,  every  night  from  sunset  to  sunrise,  upon 
all  his  vessels  anchored  at  or  in  the  vicinity  of  the  work.  He  must 
also  maintain  on  the  work  such  lights  as  the  engineer  officer  in 
charge  may  direct.  These  lights  will  be  maintained  at  the  expense 
of  the  contractor.  The  United  States  will  not  be  responsible  for 
any  accident  that  may  occur  to  the  contractor's  plant,  to  passing 
vessels,  or  to  any  property  whatever,  during  the  progress  of  the 
work." 

"  70.  Bidders  shall  further  state,  on  the  form  hereto  appended, 
and  in  accordance  with  the  directions  thereon,  whether  they  are 
now  or  ever  have  been  engaged  on  any  contract  or  other  work  sim- 
ilar to  that  which  is  proposed,  giving  the  nature  and  location  of  the 
work,  the  year  or  years  in  which  it  was  done,  the  manner  of  its 
execution,  and  such  other  information  as  will  tend  to  show  their 
ability  to  vigorously  and  successfully  prosecute  the  work  required 
by  these  specifications.  Any  bid  not  complying  with  these  instruc- 
tions will  be  rejected." 

The  defendants  in  their  proposal  for  the  work,  dated  November 
24,  1896,  among  other  things,  said: 

"  We  are  now  engaged  in  constructing  a  stone  breakwater  at  Point 
Judith,  R.  I.,  and  a  stone  breakwater,  also  at  entrance  at  harbor  at 
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New  Haven,  Conn.  Both  for  the  U.  S.  government.  *  *  * 
We  make  this  proposal  with  a  full  knowledge  of  the  work.    *    *    *  M 

On  or  about  May  3,  1897,  work  was  commenced  on  the  new  break- 
water and  about  the  same  time  a  stake-light  was  placed  on  a  mound 
or  stone  pile  constituting  its  northwesterly  end.  On  the  night  of  the 
accident  the  breakwater  had  been  partially  constructed  for  a  distance 
of  about  1,925  feet  at  low  water  extending  from  the  end  provided 
with  the  stake-light  southeastwardly ;  no  other  light  having  been 
provided  for  the  work  prior  to  that  time.  The  libel,  among  other 
things,  contains  the  following  averment: 

"  That  the  stranding  of  the  said  steamship  upon  the  new  break- 
water as  aforesaid  was  caused  by  the  carelessness,  negligence  and 
recklessness  of  the  said  respondents,  in  that  said  new  breakwater 
so  under  construction  by  said  respondents  as  contractors  as  afore- 
said was  at  and  before  the  time  of  the  said  stranding  of  said  steam- 
ship, entirely  without  lights  to  mark  its  position  and  was,  at  its 
then  stage  of  construction,  thereby  rendered  a  dangerous  obstruc- 
tion to  navigation,  which  said  absence  of  lights  and  dangerous 
obstruction  were  at  the  time  known,  or  with  proper  diligence  ought 
to  have  been  known  to  the  said  respondents/' 

It  is  admitted  that  at  the  time  of  the  accident  the  stake-light  was 
not  burning.  The  fact  that  it  was  not  then  burning  undoubtedly 
caused  or  contributed  to  the  disaster.  There  is,  indeed,  a  conflict 
of  evidence  on  the  question  whether  the  lantern  was  at  that  time 
attached  to  the  stake  or  mounted  on  any  portion  of  the  breakwater. 
On  careful  examination  of  the  evidence  I  am  satisfied  that  it  was  at 
the  time  attached  to  the  stake,  properly  trimmed  and  furnished 
with  oil,  but  that  the  light  had  been  extinguished,  probably  by  the 
strong  wind  then  prevailing  from  the  northwest  in  connection  with 
the  defective  and  negligent  manner  in  which  the  lantern  was 
mounted  on  the  stake.  It  was  a  Funck  lantern,  with  a  red  lens 
from  six  to  eight  inches  in  diameter,  calculated  to  burn,  without 
refilling,  from  eight  to  ten  days,  hung  in  the  open  air,  by  means  of 
a  ring  at  its  top  to  a  bracket  or  cross-piece  at  or  near  the  top  of  the 
post  or  stake  at  the  height  of  about  twenty-five  feet  above  high 
water.  The  lantern  was  furnished  to  the  defendants  for  use  on  the 
stake  directly  or  indirectly  by  the  engineer  in  charge.  When  the 
lantern  was  suspended  from  the  bracket  or  cross-piece  its  bottom 
did  not  rest  on  any  platform,  nor  was  it  otherwise  prevented  from 
swinging  in  the  wind.  When  so  swinging  the  lantern  was  liable  to 
present  itself  to  the  wind  at  such  an  angle  as  to  allow  the  wind, 
through  deflection  from  its  dome-shaped  top,  to  blow  down  against 
and  extinguish  the  flame.     It  appears  from  the  evidence  that  prior 
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to  the  disaster  the  lantern  was  on  a  number  of  occasions  extinguished, 
while  it  should  have  been  burning.  The  witness  Hasskarl  who  was 
•a  government  inspector  in  charge  of  the  work  on  the  new  break- 
water testified  as  follows: 

"  X  87.  About  how  many  times  did  you  notice  the  light  on  the 
upper  end  of  the  new  breakwater  out  before  the  Glenochil  went 
ashore?  A.  I  found  it  out,  and  noticed  it  out,  but  I  cannot  tell  you 
how  often.  I  do  not  know  that  I  kept  any  track  of  it.  *  *  * 
X  93.  Do  you  know  what  the  difficulty  was  with  that  old  lantern? 
A.  Difficulty?  X.  94.  Yes.  Didn't  it  smoke  and  show  very  dimly, 
and  sometimes  go  out?    A.  Yes,  it  did  all  that,  I  think." 

Hasskarl,  in  an  official  communication  to  the  engineer  in  charge, 
dated  October  17,  1898,  says  of  the  stake-light  in  question  or  a  lan- 
tern similar  to  it  in  position,  size,  construction  and  adjustment: 

"  The  light  at  the  upper  end  of  the  work  frequently  goes  out,  or 
is  blown  out  during  storms,  and  therefore  cannot  be  considered  a 
reliable  light." 

The  insufficiency  of  the  stake-light  as  originally  adjusted  was, 
after  the  accident,  recognized  by  the  government  and  steps  were 
taken  to  remedy  the  evil.  The  chairman  of  the  lighthouse  board  in 
an  official  communication  to  the  chief  of  engineers,  dated  Decem- 
ber 6,  1898,  says  in  part: 

"  The  board  then  reached  the  conclusion,  after  careful  examina- 
tion, that  the  temporary  lights  on  the  extension  to  the  breakwater 
should  be  standard  lens  lanterns  of  the  lightouse  board  known  as 
Funck  tubular  lanterns  with  pressed  glass  lens,  red  in  color,  and 
that  they  should  be  set  upon  rigid  platforms  on  posts  which  should 
be  strongly  braced  laterally,  at  the  present  height  of  twenty-five 
feet." 

The  engineer  in  charge  December  19,  1898,  indorsed  the  com- 
munication as  follows: 

"  The  temporary  lanterns  now  and  heretofore  shown  on  the  exten- 
sion to  the  breakwater  are  standard  lens  lanterns  of  the  lighthouse 
board,  known  as  the  Funck  tubular  lanterns  with  pressed  glass 
lenses  red  in  color,  as  within  recommended.  It  is  proposed  to  set 
them  on  rigid  platforms  as  soon  as  possible." 

Hasskarl  in  an  official  communication  to  the  engineer  in  charge, 
dated  January  3,  1899,  says: 

41 1  have  the  honor  to  report  that  the  lights  on  the  Harbor  of 
Refuge  were  to-day  changed  from  their  former  positions  on  brack- 
ets to  rigid  platforms  on  posts  twenty-five  feet  above  high  water, 
and  their  present  positions  comply  in  every  respect  with  the  recom- 
mendations made  by  the  lighthouse  board  contained  in  a  letter 
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addressed  to  the  chief  of  engineers  under  date  of  December  6, 
1898." 

All  of  the  correspondence  above  mentioned  was  admitted  in  evi- 
dence without  objection.  There  is  no  evidence  that  after  the  lan- 
terns had  been  attached  to  rigid  platforms  the  light  was  extinguished 
by  winds  or  storms.  But  the  question  to  be  decided  on  this  branch 
of  the  case  is,  not  whether  the  officers  of  the  government  charged 
with  the  duty  of  properly  lighting  the  new  breakwater  during  the 
progress  of  the  work  or  of  furnishing  means  to  that  end,  were  guilty 
of  actionable  negligence  in  failing,  before  the  accident  and  after 
Hasskarl  had  become  aware  of  the  liability  of  the  original  stake- 
light  to  be  extinguished  during  storms  or  high  winds  while  the  lan- 
tern was  swinging  in  the  open  air,  to  guard  against  such  a  result  by 
adopting  the  obvious  precaution,  so  tardily  resorted  to,  of  placing 
the  original  stake-light  on  a  rigid  platform  not  subject  to  lateral 
motion.  Nor  is  it  necessary  to  go  into  the  vexed  question  how  far 
contractors,  entering  into  government  contracts  prescribing  or 
authorizing  subordinate  officers  to  prescribe  negligent  and  danger- 
ous methods  or  instrumentalities  for  the  making  of  a  public  improv- 
ement, can  be  held  liable  by  third  persons  injured  by  the  employ- 
ment of  such  methods  or  instrumentalities.  The  question  now  to 
be  decided  is  whether  the  defendants  were  guilty  of  actionable  neg- 
ligence towards  the  libelant,  causing  or  contributing  to  the  acci- 
dent. The  new  breakwater  in  course  of  construction  when  not 
properly  lighted  was  an  obstruction  extremely  dangerous  to  ship- 
ping and,  in  the  language  of  one  of  the  official  communications  in 
evidence,  "  a  greater  menace  to  navigation  than  it  can  ever  be  in 
the  future,  from  the  fact  that  it  is  unknown  to  strangers  and  not 
delineated  on  charts  generally  of  that  locality."  The  defendants, 
without  qualification  or  condition,  undertook  in  their  contract  to 
maintain  the  original  stake-light  at  the  northwesterly  end  of  the 
work,  properly  burning.     Specification  59  of  the  contract  provides: 

"  This  light  will  be  erected  and  protected  in  accordance  with  the 
instructions  of  the  engineer  officer  in  charge,  or  his  agent,  and  it 
will  be  maintained  by  the  contractor  as  long  as  required  by  the 
engineer  officer  in  charge." 

Specification  65  also  provides  with  respect  to  the  duty  of  the 
defendants,  therein  termed  the  contractor: 

"  He  must  also  maintain  on  the  work  such  lights  as  the  engineer 
officer  in  charge  may  direct.  These  lights  will  be  maintained  at  the 
expense  of  the  contractor." 

Under  these  provisions  the  duty  of  the  defendants  was  not  merely 
to  maintain  lanterns  in  the  required  positions,  but  lanterns  properly 
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trimmed  and  brightly  burning  daring  the  hours  of  darkness.  It  is 
contended,  however,  on  the  part  of  the  defendants  that  the  extin- 
guishment of  the  stake-light  by  the  wind  on  the  night  of  the  acci- 
dent was  an  act  of  God,  for  the  consequences  of  which  they  are  in 
no  manner  liable.  As  between  the  parties  to  an  express  contract 
the  act  of  God  or  vis  major  furnishes  no  excuse  for  the  non- 
performance of  what  one  has  by  the  contract  unconditionally  bound 
himself  to  do.  But  the  stranding  of  the  Glenochil  on  the  new 
breakwater  was  in  no  legitimate  sense  attributable  to  the  act  of  God 
or  vis  major.  It  is  true  that  the  stake-light,  improperly  adjusted, 
was  extinguished  by  the  wind,  as  a  burning  and  unprotected  candle 
would  be  blown  out  in  a  draught,  but  it  cannot  in  its  relation  to  the 
accident  be  held  the  act  of  God.  The  accident  was  not  "  one  which 
could  not  have  been  prevented  by  human  effort,  sagacity  and  care," 
(The  Majestic,  166  U.  S.  375,  388,  2  Am.  Neg.  Rep.  282,  17  Sup. 
Ct.  Rep.  597,  603),  nor  was  it  one  arising  from  purely  natural  causes 
impossible  by  the  exercise  of  reasonable  diligence  and  circumspec- 
tion to  have  been  perceived  and  therefore  unreasonable  to  guard 
against.  The  contractors  were  chargeable  under  their  contract  with 
knowledge  of  "  the  facilities  and  difficulties  attending  the  execution 
of  the  work,  including  the  uncertainty  of  weather  and  all  other 
contingencies,"  and  made  their  proposal  "with  a  full  knowledge 
of  the  work."  They  also  had  knowledge  or  are  presumed  to  have 
had  knowledge  before  the  accident  that  the  stake-light  was  liable 
to  be  extinguished  during  storms  or  high  winds.  It  had  gone  out 
several  times  during  the  progress  of  the  work  and  while  it  was 
unquestionably  their  duty  to  observe  whether  it  continued  to  burn. 
It  is  further  contended  on  the  part  of  the  defendants  that  they  had 
no  authority  under  their  contract  with  the  government  to  erect  and 
maintain  other  lights  on  the  work  than  those  directed  by  the  gov- 
ernment officers  in  charge,  and  that  it  would  have  been  improper 
for  them  so  to  do.  But  this  court  is  not  prepared  to  hold  that  the 
measure  of  their  contractual  obligation  to  the  government  neces- 
sarily limited  or  defined  the  precise  measure  of  their  duty  to  third 
persons,  whose  lives  and  property  would  be  exposed  to  extreme 
peril,  in  case  of  failure  to  indicate  at  night  the  northwesterly  end 
of  the  breakwater  by  the  maintenance  of  the  stake-light,  or  some 
other  light  at  that  point,  or  by  other  means.  They  owed  a  duty  to 
such  third  persons  independently  of  their  contractual  obligations. 
They  could  not  in  reckless  disregard  of  the  lives  and  property  of 
others  shield  themselves  from  accountability  for  destruction  of  life 
or  property  on  the  ground  that  the  stake-light  was  extinguished  by 
a  force  of  nature  over  which  they  had  no  control,  if  by  the  exercise 
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of  reasonable  care  and  precaution  they  could  have  adopted  proper 
means  to  avert  the  calamity.  There  is  no  provision  in  or  implica- 
tion to  be  drawn  from  the  contract  that,  when  necessary  for  the 
protection  of  navigation,  the  defendants  should  not  place  on  the 
work  in  course  of  construction  other  lights  than  those  mentioned 
in  the  contract  or  prescribed  by  the  government  officers  in  charge. 
Such  a  prohibition  would  have  been  inconsistent  with  the  manifest 
purpose  of  the  contract  that  to  avoid  disaster  to  persons  or  prop- 
erty the  upper  end  of  the  breakwater  should  be  properly  lighted. 
For  this  purpose  the  defendants  undertook  to  maintain  the  stake- 
light  at  that  point.  As  before  stated,  they  were  before  the  acci- 
dent chargeable  with  knowledge  of  "  the  uncertainty  of  the  weather  " 
and  of  the  fact  that  the  stake-light  was  liable  to  be  extinguished 
during  storms  or  high  winds.  Reasonable  care  and  vigilance  required 
them  to  guard  against  the  probable  consequences  of  the  extin- 
guishment of  the  light  or  its  failure  to  burn  at  night.  While  owing 
to  the  condition  of  the  wind  or  water  it  may  have  been  imprac- 
ticable promptly  to  re-light  the  lantern  whenever  the  light  was 
blown  out  in  a  storm  or  high  wind,  no  reason  is  perceived  why  the 
defendants  should  not,  in  view  of  the  great  danger  resulting  from 
darkness  at  that  point,  have  either  there  erected  an  electric  light 
inclosed  in  a  red  lens  which  could  have  been  operated  from  shore 
in  case  of  the  extinguishment  of  the  stake-light,  or  have  made  such 
disposition  of  their  floating  plant  as  to  warn  vessels  away  from  the 
new  breakwater.  In  omitting  to  resort  to  such  or  other  precautions 
they  failed  to  exercise  the  degree  of  care  which  the  law  demanded 
of  them  and  were  guilty  of  fault  proximately  causing  or  contribut- 
ing to  the  accident. 

The  question  remains  whether  the  Glenochil  was  not  also  in 
fault.  She  was  in  charge  of  a  Pennsylvania  pilot  for  the  Delaware 
river  and  bay.  There  is  a  broad  distinction  between  an  ocean  pilot, 
who  is  compelled  to  direct  the  course  of  a  ship  mainly  by  compass, 
reckoning  and  astronomical  observations,  and  a  river  pilot  who 
relies  not  so  much  upon  the  compass  as  his  familiarity  with  the 
natural  objects  and  lights  along  the  river.  In  Atlee  v.  Packet  Co., 
21  Wall.  389,  396,  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
court,  said: 

"  The  character  of  the  skill  and  knowledge  required  of  a  pilot  in 
charge  of  a  vessel  on  the  rivers  of  the  country  is  very  different  from 
that  which  enables  a  navigator  to  carry  his  vessel  safely  on  the 
ocean.  In  this  latter  case  a  knowledge  of  the  rules  of  navigation, 
with  charts  which  disclose  the  places  of  hidden  rocks,  dangerous 
shores,  or  other  dangers  of  the  way,  are  the  main  elements  of  his 
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knowledge  and  skill,  guided  as  he  is  in  his  course  by  the  compass, 
by  the  reckoning,  and  the  observations  of  the  heavenly  bodies, 
obtained  by  the  use  of  proper  instruments.  It  is  by  these  he  deter- 
mines his  locality  and  is  made  aware  of  the  dangers  of  such  locality 
if  any  exist.  But  the  pilot  of  a  river  steamer,  like  the  harbor  pilot, 
is  selected  for  his  personal  knowledge  of  the  topography  through 
which  he  steers  his  vessel.  In  the  long  course  of  a  thousand  miles 
in  one  of  these  rivers,  he  must  be  familiar  with  the  appearance  of 
the  shore  on  each  side  of  the  river  as  he  goes  along.  Its  banks, 
towns,  its  landings,  its  houses  and  trees,  and  its  openings  between 
trees,  are  all  landmarks  by  which  he  steers  his  vessel.  The  com- 
pass is  of  little  use  to  him.  He  must  know  where  the  navigable 
channel  is,  in  its  relation  to  all  these  external  objects,  especially  in 
the  night.  He  must  also  be  familiar  with  all  dangers  that  are  per- 
manently erected  in  the  course  of  the  river,  as  sand-bars,  snags, 
sunken  rocks  or  trees,  or  abandoned  vessels  or  barges.  All  this  he 
must  know  and  remember  and  avoid.  To  do  this  he  must  be  con- 
stantly informed  of  changes  in  the  current  of  the  river,  of  sand-bars 
newly  made,  of  logs  or  snags,  or  other  objects  newly  presented, 
against  which  his  vessel  might  be  injured.  *  *  *  It  may  be  said 
that  this  is  exacting  a  very  high  order  of  ability  in  a  pilot.  But 
when  we  consider  the  value  of  the  lives  and  property  committed  to 
their  control,  for  in  this  they  are  absolute  masters,  the  high  com- 
pensation they  receive,  and  the  care  which  Congress  has  taken  to 
secure  by  rigid  and  frequent  examinations  and  renewal  of  licenses, 
this  very  class  of  skill,  we  do  not  think  we  fix  the  standard  too 
high." 

This  language  clearly  is  applicable  to  pilots  whose  vocation  is  to 
control  the  course  of  vessels  into  and  out  of  the  Delaware  bay  and 
river  and  their  anchorage  therein.  Like  river  and  harbor  pilots, 
they  are  chargeable  with  knowledge  of  natural  objects  on  shore  and 
the  obstacles  to  navigation,  and  of  the  significance  of  fixed  or  per- 
manent lights.  The  pilot  in  charge  of  the  Glenochil  had  large 
experience  in  his  calling.  For  some  fifteen  or  sixteen  years  he  had 
been  engaged  in  piloting  steam  and  sailing  vessels  of  all  sizes  into 
and  out  of  the  Delaware  bay  and  river.  He  was  thoroughly  familiar 
with  the  relative  positions  of  the  old  and  new  breakwater,  with  their 
distance  apart,  with  the  stake-light  on  the  latter,  and  with  the  range 
and  other  lights  visible  in  that  locality.  He  boarded  the  Glenochil 
a  short  distance  outside  of  the  capes  about  or  shortly  after  mid- 
night; that  vessel  being  bound  to  the  old  breakwater  for  orders  and 
intended  to  anchor  there  for  that  purpose.  When  the  proposed 
anchorage  was  reached  "  just  outside  of  the  old  breakwater  "  the 
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master  ordered  that  the  starboard  anchor  be  let  go.  This  order  was 
not  carried  out  owing  to  the  jamming,  or  fouling  of  the  windlass. 
At  this  time  and  until  the  accident  there  was  a  strong  wind  from 
the  northwest.  The  night,  however,  was  clear,  not  only  the  stars, 
but  the  range  and  other  fixed  lights  capable  of  being  seen  in  that 
locality,  being  distinctly  visible.  Upon  the  failure  of  the  starboard 
anchor  to  drop,  owing  to  the  defective  condition  of  the  windlass, 
the  master  directed  that  the  Glenochil  be  put  to  sea,  in  order  that 
preparations  might  be  made  for  the  use  of  the  port  anchor.  The 
pilot  forthwith  ordered  the  helm  ported  and  the  Glenochil  swung  to 
starboard  under  a  full  head  of  steam;  and  being  light  and  the  direc- 
tion of  the  wind  being  against  her  starboard  bow,  she  failed  to 
swing  to  starboard  with  sufficient  speed  to  clear  the  new  break- 
water, with  the  result  that  she  ran  against  and  on  the  same,  thereby 
receiving  the  damage  complained  of.  There  is  some  expert  evi- 
dence to  the  effect  that,  owing  to  her  lightness  and  the  direction 
and  force  of  the  wind,  it  was  impracticable  for  her  to  swing  under  a 
port  helm  from  the  proposed  anchorage  clear  of  the  new  break- 
water. If  this  be  a  fact,  of  which  I  have  considerable  doubt  on  the 
evidence  as  a  whole,  the  pilot  was  chargeable  with  knowledge  of  it, 
and,  knowing  the  position  of  the  new  breakwater  relatively  to  the 
old  and  the  distance  between  them,  he  should  have  so  regulated  her 
movements  as  to  avoid  the  disaster,  there  being  an  abundance  of 
sea  room  for  that  purpose,  as  hereinafter  stated.  Although  aware 
of  the  fact  that  the  upper  end  of  the  work  was  provided  with  a 
stake-light  it  does  not  satisfactorily  appear  from,  his  evidence,  or 
from  any  other  evidence  in  the  case,  when  he  first  looked  for  that 
light  or  ascertained  that  it  was  not  burning.  On  his  own  showing 
the  pilot  convicts  himself  of  gross  negligence  or  incompetency 
directly  contributing  to  the  accident.  He  testifies  in  part  as  follows: 
"  Q.  Was  the  place  selected  by  you  to  anchor  the  Glenochil  a 
proper  place  ?  A.  Yes,  sir.  Q.  Was  it  a  place  in  which  you  have 
anchored  other  vessels  ?  A.  Yes,  sir,  many  a  time.  •  •  * 
Q.  Well,  when  he  told  you  to  put  the  Glenochil  to  sea  again,  what 
did  you  do  ?  A.  I  put  the  wheel  to  port  and  rung  her  up.  *  *  * 
Q.  Well,  now,  then  what  happened  ?  A.  Well,  I  stranded  on  the 
breakwater;  I  thought  I  was  closer  to  the  old  breakwater  than  I 
was.  *  *  *  Q.  Please  state  whether  there  was  any  light  on  the 
upper  end  of  the  breakwater  or  not  ?  A.  No  light  at  all.  Q.  Are 
you  positive  about  that  ?  A.  Yes,  sir.  Q.  What  kind  of  a  night 
was  it  with  respect  to  seeing  lights  ?  A.  Why  it  was  a  right  nice 
night  to  see  lights.  *  *  *  Q.  Please  state  whether  there  was 
anything  in  the  character  of  the  night,  that  night,  which  would  have 
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prevented  you  seeing  a  light  upon  the  upper  end  of  the  breakwater 
had  one  been  there  ?  A.  Nothing  at  all,  sir.  *  *  *  Q.  Had 
you  been  by  the  new  breakwater  frequently  or  not  ?  A.  Yes,  sir. 
Q.  Did  you  know  where  it  was  ?  A.  Yes,  sir.  Q.  Well,  if  you  knew 
where  the  new  breakwater  was,  why  didn't  you  avoid  it  ?  A.  Well, 
if  there  had  been  a  light  there,  we  could  have  avoided  it,  but  there 
was  no  light  at  all.  *  *  *  XQ.  Have  you  any  recollection  as  to 
how  long  that  light  had  been  showing  on  the  new  breakwater  before 
you  had  this  accident?  A.  Yes,  sir.  Well,  it  was  there  quite  a 
while  off  and  on.  *  *  *  XQ.  How  near  to  the  old  breakwater 
do  you  judge  you  were,  when  you  gave  the  order  to  let  go  the 
anchor  ?  A.  About  three-quarters  of  a  mile,  probably  a  little  further 
I  judge.  XQ.  And  it  was  that  distance  which  you  say  you  were 
mistaken  in?  A.  Mistaken?  XQ.  Didn't  you  say  you  thought  you 
were  mistaken  in  supposing  that  you  were  so  close  to  the  breakwater 
when  you  gave  the  order  to  let  go  the  anchor?  A.  No,  sir. 
XQ.  Then,  do  you  still  state  you  were  about  three-quarters  of  a 
mile  from  the  old  breakwater  when  you  gave  the  word  to  let  go  the 
anchor?  A.  Yes,  sir.  XQ.  That  is  your  present  judgment? 
A.  Yes,  sir.  XQ.  That  was  your  judgment  at  the  time  you  gave 
the  order  ?  A.  Yes,  sir.  XQ.  Do  you  know  of  any  reason  to 
change  that  judgment  ?  A.  No,  sir.  *  *  *  XQ.  Mr.  Bennett, 
how  far  is  it  in  a  straight  line  from  the  old  breakwater  to  the  new 
breakwater,  as  far  as  the  new  breakwater  was  sticking  up  above  the 
surface  at  low  tide  in  November  last?  A.  I  should  judge  about  two 
miles.  *  *  *  XQ.  When  you  gave  the  order  to  port  the  wheel, 
I  judge  from  the  distance  that  you  have  told  me  that  you  were  off, 
you  had  about  a  mile  and  a  quarter  of  clear  water  to  turn  around  in, 
is  that  about  right  ?  A.  Yes,  sir;  but  I  was  deceived  in  my  judg- 
ment. XQ.  Now,  think  about  it,  and  tell  me  how  near  you  were 
actually  to  the  new  breakwater  when  you  gave  the  order  to  port  the 
wheel?  A.  Well,  I  couldn't,  I  judged  I  was  that  distance  from  the 
old  breakwater,  and  I  judged  wrong.  *  *  *  XQ.  That  was  a 
mistake,  wasn't  it,  Mr.  Bennett,  that  you  had  as  much  as  a  mile  and 
a  quarter  of  clear  water  to  turn  around  in  ?  A.  Oh,  certainly,  it 
was  a  mistake.  *  *  *  XQ.  Are  you  able  to  make  a  judgment 
how  far  off,  in  your  best  judgment,  you  were  from  the  new  break- 
water when  you  gave  the  order  to  port  your  wheel  ?  A.  No,  sir. 
I  couldn't,  because  I  don't  know.  XQ.  Now,  when  you  heard  that 
hail  from  the  forecastle  you  didn't  suppose  you  were  anywhere  near 
this  new  breakwater,  did  you?  A.  No,  sir.  XQ.  Didn't  you  think 
the  new  breakwater  was  half  a  mile  or  so  over  to  your  port  side  ? 
A.  I  thought  the  breakwater  was  further  off,  I  judged  that  I  could 
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•come  out  clear.  *  *  *  XQ.  You  hadn't  any  more  expectation 
of  hitting  the  new  breakwater,  the  stone  pile,  that  night  than  you 
have  to-day  ?  A.  No,  sir;  not  a  bit.  XQ.  You  didn't  suppose  that 
you  were  within  half  a  mile  of  it  ?  A.  I  didn't  suppose  I  was  within 
a  mile  of  it.  XQ.  Well,  had  you  been  looking  for  that  red  light  on 
that  stone  pile  ?  A.  I  had  been  previous.  I  had  been  looking  for  it 
that  night.  *  *  *  XQ.  Do  you  recollect  looking  for  that  red 
light  on  the  stone  pile  ?  A.  Yes,  sir.  XQ.  When  did  you  look  for 
it  ?  A.  I  looked  for  it  as  I  was  turning  the  ship  around.  XQ.  You 
did  not  see  it  ?  A.  No,  sir.  XQ.  You  didn't  think  that  was  any- 
thing remarkable  ?  A.  Yes,  sir;  because  it  was  published  to  be  put 
there.  XQ.  You  didn't  see  it;  didn't  that  make  any  change  in  your 
navigation  ?  A.  No,  sir.  Why,  how  could  that  make  any  change  ? 
Then  it  was  too  late  to  make  any  change.  I  didn't  see  it.  XQ.  You 
mean  it  was  too  late  when  you  thought  to  look  for  the  light?  A.  I 
looked  for  the  light  as  I  tried  to  turn  the  steamer.  I  was  too  close 
to  the  breakwater.  XQ.  You  didn't  think  to  look  for  the  light  until 
you  were  that  near,  that  it  was  too  late  ?  A.  Oh,  yes,  sir;  I  looked 
for  the  light.  If  a  light  had  been  there,  I  could  have  reversed  the 
engines  and  wouldn't  have  hit.  XQ.  Now,  Mr.  Bennett,  what  I  am 
asking  you  is  whether  you  recollect  looking  for  that  light  when  you 
first  started  to  turn  around  the  Glenochil  ?  A.  Yes,  sir.  XQ.  Well, 
now  you  told  me  it  was  ten  minutes  before  you  hit,  wasn't  it  ? 
A.  I  suppose  it  was;  somewheres  around  there.  *  *  *  XQ.  And 
you  didn't  see  it  ?  A.  No,  sir.  XQ.  And  it  was  a  good  night  for 
seeing  lights,  and  you  saw  all  the  other  lights  around  you  ?  A.  Yes, 
sir.  *  *  *  XQ.  Well,  Mr.  Bennett,  didn't  you  think  your  judg- 
ment was  good  enough  to  keep  clear  of  that  stone  pile,  even  if  you 
didn't  see  the  light  ?  A.  Well,  if  I  had  known  there  was  no  light 
there.  XQ.  You  knew  that  there  was  no  light  there  that  night  ? 
A.  I  didn't  know  until  I  got  in  there.  XQ.  You  knew  that  you  didn't 
see  any  light  there  that  night  ?  A.  Yes,  sir.  XQ.  For  ten  minutes 
before  you  hit  ?  A.  No,  sir;  I  didn't  say  that.  XQ.  Didn't  you, say 
that  you  were  looking  for  that  light  when  you  gave  the  order  to  port 
the  wheel  ?  A.  No,  sir;  I  did  not.  XQ.  You  don't  remember  saying 
that  ?  A.  No,  sir.  XQ.  Well,  now,  how  long  after  you  gave  the 
order  to  port  the  wheel  do  you  think,  that  you  did  look  for  that 
lantern  ?  A.  I  couldn't  tell  you.  It  was  before  I  struck.  I  know 
the  light  was  gone.  I  looked  for  the  light,  and  I  thought  I  had 
plenty  of  room  to  come  around.  XQ.  Did  you  look  for  the  light 
before  you  heard  the  hail  from  the  forecastle  ?  A.  Yes,  sir. 
XQ.  How  long  before?  A.  Why,  it  wasn't  no  time.  I  hadn't 
.gotten  my  glasses  down.  XQ.  You  were  just  looking  for  the  light 
Vol.  X  —  25 
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when  you  heard  the  hail  from  the  forecastle?  A.  No,  sir.  Hold  on„ 
I  am  going  too  fast.  No,  I  looked  for  the  light  and  afterwards  I 
heard  the  hail,  because  I  thought  I  had  plenty  of  room.  XQ.  You 
had  been  looking  for  the  light  through  your  glasses  ?  A.  Yes,  sir. 
XQ.  And  just  as  you  took  your  glasses  down,  you  heard  this  hail  ? 
A.  Oh,  no;  it  was  a  little  while  afterwards  I  heard  the  hail. 
XQ.  Well,  as  much  as  two  seconds  ?  A.  Oh,  yes,  sir;  it  was  a  long 
while.  I  couldn't  tell  you  how  long  it  was.  *  *  *  XQ.  What 
I  understand  you  to  say  now,  Mr.  Bennett,  that  you  looked  for  the 
light  once,  a  little  or  some  while  before  you  heard  the  hail  from  the 
forecastle?  A.  Oh,  yes;  quite  a  while  before  I  heard  the  hail. 
XQ.  And  you  looked  through  the  glasses  ?  A.  Yes,  sir.  XQ.  And 
you  didn't  see  it  ?  A.  No,  sir.  XQ.  But  you  thought  you  were 
giving  the  stone  pile  a  good  berth,  anyhow  ?  A.  Yes,  sir.  XQ.  So 
you  went  ahead?  A.  Yes,  sir.  Certainly  if  the  light  had  been  there, 
there  would  have  been  no  trouble  at  all.  *  *  *  XQ.  How  long 
before  you  struck  the  stone  pile  in  your  best  judgment,  was  it  that 
you  noticed  that  there  was  no  light  on  the  stone  pile  ?  A.  Quite  a 
while  as  I  said  before.  *  *  *  XQ.  Do  you  think  it  was  as  much 
as  three  minutes?  A.  I  think  it  was  as  much  as  four  minutes. 
XQ.  That  is  your  best  judgment  ?  A.  Yes,  sir.  XQ.  Four  minutes? 
A.  Yes;  five  minutes.  XQ.  Will  you  stick  at  five  minutes  ?  A.  Yes, 
sir.  XQ.  Then  it  was  five  minutes  before  you  hit,  that  you  satisfied 
yourself  that  there  was  no  light  on  that  stone  pile  ?  A.  Yes,  sir." 
It  thus  appears  from  the  testimony  of  the  pilot  that,  notwith- 
standing the  range  and  other  fixed  lights  which  should  fully  have 
informed  him,  he  was  in  substantial  error  as  to  the  distance  of  the 
proposed  anchorage  from  the  old  breakwater;  that,  knowing  the 
Glenochil  was  light  and  the  wind  at  her  starboard  bow,  he  ported 
her  helm  in  an  attempt  to  swing  her  to  starboard  and  clear  the  new 
breakwater  on  his  way  to  sea  for  the  purpose  of  gaining  time  to  pre- 
pare for  the  lowering  of  the  port  anchor;  that  he  knew  the  distance 
of  the  new  from  the  old  breakwater;  that  at  the  proposed  anchorage 
the  stake-light  on  the  upper  end  of  the  new  breakwater  if  burning 
would  have  been  distinctly  visible ;  that  had  he  known  at  the  time 
that  the  stake-light  was  not  burning  he  could  have  avoided  the  new 
breakwater;  that  he  did  not  look  for  that  light  or  ascertain  that  it 
had  been  extinguished  until  several  minutes  after  the  helm  was- 
ported  or  until  very  shortly  before  the  accident;  that  he  knew  a 
light  should  have  been  burning  there;  that  if  the  light  had  been 
burning,  the  Glenochil  could  have  been  put  full  speed  astern  and  the 
accident  prevented;  and  that  he  had  satisfied  himself  five  minutes 
before  the  Glenochil  struck  that  the  stake-light  was  not  burning,. 
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yet  instead  of  reversing,  kept  her  on  a  port  helm  under  a  full  head 
of  steam.  It  is  difficult  to  conceive  of  greater  recklessness,  incompe- 
tency or  negligence.  Further,  there  is  no  evidence  that  after  it  was 
discovered  that  the  windlass  was  jammed  or  fouled  there  was  any 
necessity  to  put  to  sea  or  execute  the  manoeuver  attempted.  The 
Glenochil  at  the  time  in  question  drew  only  fifteen  feet  of  water  and 
the  tide  was  about  "  high  water  slack."  The  official  charts  used  in 
evidence  show  that  for  a  distance  ot  about  three  miles  west  north- 
westerly from  the  proposed  anchorage  there  was  an  ample  depth  of 
water  for  the  navigation  of  the  Glenochil  even  at  mean  low  tide, 
and  that  this  inner  basin  had  a  width  of  equal  depth  for  about  two 
miles.  No  reason  is  disclosed  or  perceived  why  the  Glenochil  under 
these  circumstances  should  have  attempted  to  go  to  sea.  She  could, 
while  preparing  the  windlass  for  the  lowering  of  her  port  anchor, 
have  proceeded  slowly  up  this  basin  and  when  proper  have  returned 
to  the  proposed  anchorage  either  by  going  astern  or  by  turning  and 
heading  for  it.  The  evidence  abundantly  shows  that  there  were 
sufficient  range  and  other  fixed  lights  to  enable  her  to  accomplish 
her  ultimate  purpose  without  resorting  to  the  improper  movements 
resulting  in  the  disaster.  It  was  further  the  duty  of  those  in  charge 
of  the  Glenochil  when  entering  the  bay  for  the  purpose  of  anchoring, 
with  the  wind  so  strong  as  repeatedly  to  extinguish  her  binnacle 
light,  to  see  to  it  that  she  was  in  proper  order  to  anchor,  and  guard 
against  the  fouling  or  jamming  of  her  windlass.  While  the  last 
point  may  not  of  itself  be  sufficient  to  inculpate  the  Glenochil,  I  am 
satisfied  by  the  evidence  as  a  whole  that  she  was  in  fault,  and  that 
it  proximately  contributed  to  the  accident.  Counsel  for  the  libelant 
have  referred  to  Casement  v.  Brown,  148  U.  S.  615,  13  Sup.  Ct.  Rep. 
672,  as  establishing  the  proposition  that  there  was  no  fault  on  the 
part  of  the  Glenochil,  and  counsel  for  the  defendants  have  referred 
to  the  same  case  as  establishing  the  proposition  that  the  defendants 
are  not  liable.  I  am  satisfied  on  careful  examination  that  the  facts 
disclosed  in  that  case  were  so  unlike  those  in  this,  that  it  cannot  be 
treated  as  an  authority  supporting  either  proposition.  As  the 
Glenochil  as  well  as  the  defendants  was  in  fault  she  is  entitled  to 
recover  only  one-half  of  the  damages  and  costs.  Let  a  decree  be 
prepared  accordingly. 
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THE  NEW  ENGLAND. 

United  States  District  Court,  District  of  Massachusetts,  July,  igoi. 


CARRIER  OF  PASSENGERS  —  LOSS  OF  PASSENGER'S  BAGGAGE  BY 
STEAMSHIP  COMPANY  — THEFT  — EVIDENCE.  — In  an  action  by  a 
passenger  against  a  steamship  company  to  recover  for  the  loss  of  baggage, 
it  appeared  that  a  trunk  containing  wearing  apparel  was  delivered  by 
plaintiff  to  the  steamship  company,  bat  the  same  could  not  be  found  when 
the  ship's  destination  was  reached,  and  several  days  later  when  the  trunk 
was  forwarded  to  plaintiff's  address,  its  lock  had  been  tampered  with  and 
the  trunk  was  empty.  The  steamship  company  failed  to  explain  the  delay 
in  delivering  or  to  introduce  any  evidence  concerning  the  treatment  of  the 
trunk  while  in  its  hands.  Held,  that  the  failure  to  introduce  evidence  as 
to  the  trunk  justified  the  court  in  6nding  that  the  trunk  was  broken  open 
and  rifled  by  the  steamship  company's  servants. 

CARRIER  OF  PASSENGERS  — EXEMPTION  CLAUSE  — LOSS  OF  BAG- 
GAGE —  NEGLIGENCE  —  CONTRACT  AGAINST  PUBLIC  POLICY.  — 
A  provision  in  a  passenger  ticket,  issued  by  an  English  steamship  company 
to  a  passenger  in  the  United  States,  that  the  contract  shall  be  determined 
by  the  English  law,  and  containing  a  stipulation  exempting  the  company 
from  liability  for  its  servants'  negligence,  is  invalid,  being  contrary  to  the 
public  policy  of  the  United  States. 

CARRIER  OF  PASSENGERS  —  LOSS  OF  BAGGAGE  —  LIMITING  LIA- 
BILITY. —  Assuming  that  a  steamship  company  may  reasonably  limit  its 
liability  to  a  passenger  for  its  servants'  negligence,  a  provision  limiting  its 
liability  for  loss  of  a  passenger's  baggage  to  $50,  is  not  reasonable  in  the 
case  of  a  first-cabin  passenger  crossing  the  Atlantic  in  a  first-class  steamer  (1). 

In  Admiralty.  Action  by  passenger  to  recover  for  loss  of  bag- 
gage.    The  facts  are  stated  in  the  opinion. 

Walter  C.  Cogswell,  for  libelant. 

Thomas  J.  Gargan  and  Sewell  C.  Brackett,  for  claimant. 

Lowell,  District  Judge.  —  In  this  case,  the  libelant,  a  passen- 
ger, delivered  to  the  Dominion  Steamship  Company,  at  its  dock  in 
Boston,  alongside  the  steamship  New  England,  a  trunk  containing 
suitable  wearing  apparel  for  herself  only.  When  she  arrived  at 
Liverpool  the  trunk  was  not  to  be  found,  but  several  days  later  was 

1.  See  The  Majestic,  166  U.  S.  375,  pany,  limiting  the  carrier's  liability  to 

2  Am.  Neg.  Rep.  282  (cited  in  the  case  an  amount  therein  specified,  will  not 

at  bar),  on  the  question  of  limitation  relieve  the  company  from  liability  for 

on  back  of  ticket  as  to  carrier's  lia-  damage   to  the    passenger's  baggage 

bility.     In  that  case  it  was  held  that  a  without  the  assent  of  the  passenger  to 

notice   on   the  back  of  a  passenger's  the  condition  in  the  notice, 
ticket    issued    by  a    steamship  com- 


American  Negligence  Reports.  389 

forwarded  to  the  address  she  had  left  with  the  company's  agent  at 
Liverpool.  At  the  time  she  received  the  trunk  its  lock  had  been 
tampered  with,  and  when  that  was  forced  the  trunk  was  found 
empty.  The  steamship  company,  though  pressed  in  correspondence 
by  the  libelant,  and  though  challenged  in  open  court,  failed  to 
explain  the  delay  in  delivery,  or  to  introduce  any  evidence  concern- 
ing the  treatment  of  the  trunk  while  detained  in  its  hands.  This 
failure  of  the  libelee  to  introduce  evidence  within  its  sole  possession 
justifies  the  court  in  finding  that  the  trunk  was  broken  open  and 
rifled  by  the  company's  servants,  and  that  this  fact  became  known 
to  the  managers.  Whether  the  conversion  occurred  in  Boston,  at 
sea,  or  in  the  British  dominions  does  not  appear.  The  inference 
regarding  the  conversion  is  strengthened  by  the  discourteous  letters 
written  by  the  company's  agents  in  Liverpool  to  the  libelant,  a 
woman  traveling  alone,  when  she  pressed  them  with  inconvenient 
questions. 

The  pasenger  ticket  stated  on  its  face,  and  above  the  signature  of 
the  company's  agent: 

"  The  company  will  use  all  reasonable  means  to  insure  the  ship 
being  sent  to  sea  in  a  seaworthy  state  and  well  found,  but  is  not 
otherwise  liable  for  loss  of,  or  injury  to,  the  passenger  or  his  lug- 
gage, or  delay  in  the  voyage,  whether  arising  from  an  act  of  God, 
queen's  enemies,  perils  of  the  sea,  rivers,  or  navigation,  barratry  or 
negligence  of  the  company's  servants  (whether  on  board  the  steamer 
or  on  shore),  defect  in  the  steamer,  her  machinery,  gear,  or  fittings, 
or  from  any  other  cause  of  whatsoever  nature.  The  passenger  shall 
not  be  liable,  in  respect  of  his  luggage  or  personal  effects,  to  pay, 
or  to  be  entitled  to  receive,  any  general  average  contribution.  It 
is  further  agreed  that  the  company  shall  not  be  held  liable  in  excess 
of  fifty  dollars  for  loss  or  injury  to  specie,  money,  jewelry,  bullion, 
precious  stones,  or  other  valuables  (unless  they  are  given  to  the 
purser,  and  a  special  receipt  given  therefor),  or  loss  of  or  injury  to 
baggage,  unless  the  value  of  the  same  be  declared  before  shipment, 
and  freight  paid  accordingly.  It  is  further  agreed  that  passengers 
shall  see  that  baggage  required  during  the  voyage  shall  be  distinctly 
labeled,  and,  in  the  event  of  neglecting  so  to  do,  the  company  shall 
in  no  manner  be  held  liable  for  its  loss  or  delay  in  delivery.  It  is 
further  agreed  that  all  questions  arising  on  this  contract  shall  be 
decided  according  to  English  law." 

According  to  the  English  law,  common  carriers  may  exempt  them* 
selves  by  express  contract  from  responsibility  for  losses  occasioned 
by  the  negligence  of  their  servants.  By  the  law  of  this  country,  as 
laid  down  in  the  opinions  of  the  Supreme  Court,  such  an  express 
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contract  is  contrary  to  public  policy,  and  consequently  void.  "  It 
may  therefore  be  assumed  that  the  stipulation  now  in  question  [a 
stipulation  similar  to  that  contained  in  the  clause  of  the  ticket  first 
above  quoted  J,  though  invalid  by  our  law,  would  be  valid  according 
to  the  law  of  Great  Britain."  Liverpool  and  G.  W.  S.  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  397,  447,  9  Sup.  Ct.  Rep.  469,  474. 

This  court  has  therefore  first  to  determine  whether  the  question 
of  public  policy  is  to  be  answered  according  to  English  opinion  or 
that  prevalent  in  the  federal  courts.     In  spite  of  the  clause  of  the 
ticket  last  quoted,  Judge  Nelson  held  in  this  district  that  the  Eng- 
lish law  did  not  govern,  and  that  the  attempt  to  exempt  the  com- 
pany from   liability  for  the  negligence  of  its  servants  had  failed. 
The  Iowa,  50  Fed.  Rep.   (D.  C.)  561.     The  matter  has  not  been 
determined  by  the  Supreme  Court,  though  discussed  by  that  court 
more  than  once.     In  Liverpool  and  G.  W.  S.  Co.  v.  Phoenix  Ins.  Co., 
129  U.  S.  397,  9  Sup.  Ct.  Rep.  469,  much  stress  was  laid  upon  the 
intention  of  the  parties  in  determining  what  law  was  to  govern;  but 
on  page  462,  129  U.  S.,  page  479,  9  Sup.  Ct.  Rep.,  it  was  expressly 
stated  that  "  the  present  case  does  not  require  us  to  determine  what 
effect  the  courts  of  the  United  States  should  give  to  this  contract  if 
it  had  expressly  provided  that  any  question  arising  under  it  should 
be  governed  by  the  law  of  England."     In  Compania  de  Navigacion 
la  Flecha  v.  Brauer,  168  U.  S.   104,  118,  18  Sup.  Ct.  Rep.  12,  the 
Supreme  Court  again  expressly  declined  tu  pass  on  the  question, 
while  citing  several  cases  which  support  Judge  Nelson's  decision  in 
The  Iowa.     In  Knott  v.  Worsted  Botany  Mills,  179  U.  S.  69,  21 
Sup.  Ct.  Rep.  30,   a  stipulation  that  the  law  of   England  should 
govern  was  held  ineffective  against  the  provisions  of  the  Harter  act; 
and  in  Calderon  v.  Steamship  Co.,  170  U.  S.  272,  18  Sup.  Ct.  Rep, 
588,  the  public  policy  of  this  country  expressed  in  the  Harter  act 
was  likened  to  the  general  public  policy  which  prevents  a  carrier 
from  exempting  himself  from  liability  for  his  servant's  negligence. 
In  the  inferior  federal  courts  the  weight  of  authority  is  with  Judge 
Nelson.     The  Iowa  was  expressly  approved  in  Worsted  Mills  v. 
Knott,  27  C.  C.  A.  326,  82  Fed.  Rep.  471,  by  the  Circuit  Court  of 
Appeals  for  the   second    circuit.     A  like  provision  inserted  in  a 
passenger's  ticket  between  Belgium  and  New  York,   the  steamer 
being  American,  was  held  void  by  the  same  court  in  The  Kensing- 
ton, 36  C.'C.  A.  533,  94  Fed.  Rep.  885.     See  also  The  Energia  (D. 
C.)i  56  Fed.  Rep.  124;  Lewisohn  v.  Steamship  Co.  (D.  C),  56  Fed. 
Rep.  602;  The  Hugo  (D.  C),  57  Fed.   Rep.  403;  The  Glenmavis 
(D.  C),  69  Fed.  Rep.  472.     The  authority  of  these  cases  outweighs 
that  of  The  Oranmore  (D.  C),  24  Fed.  Rep.  922,  which  was  affirmed 
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in  the  Circuit  Court,  without  any  statement  of  reasons,  by  Judge 
Bond.  92  Fed.  Rep.  396.  The  opinion  of  Judge  Morris  in  the  last- 
mentioned  case  treats  the  matter  as  one  to  be  determined  by  the 
intention  of  the  parties;  but,  as  was  said  by  Judge  Butler,  in  The 
Glenmavis: 

"  The  intent  of  the  parties  in  this  regard  as  thus  expressed  is 
therefore  immaterial.  In  every  instance  where  the  courts  have 
declared  such  stipulations  void,  it  has,  of  course,  been  against  the 
express  agreement  of  the  parties.  We  have  determined  that  such 
contracts  are  harmful  and  wrong;  that  they  tend  to  encourage  negli- 
gence, and  justify  oppression;  that  they  affect  injuriously,  not  only 
the  immediate  parties,  but  the  public  at  large;  and  that  they  are 
therefore  unlawful."     69  Fed.  Rep.  476. 

It  is  true  that  in  The  Majestic,  9  C.  C.  A.  161,  60  Fed.  Rep.  624, 
it  was  held  that  where  the  steamer  was  English,  and  the  contract 
made  in  England,  the  English  law  governed,  and  was  enforceable  in 
the  federal  courts,  in  spite  of  the  public  policy  of  the  United  States; 
and  this  even  in  the  absence  of  a  clause  expressly  providing  for  the 
application  of  the  English  law.  The  Supreme  Court,  in  reversing 
the  decision  of  the  Circuit  Court  of  Appeals  for  the  second  circuit, 
treated  the  question  as  an  open  one  by  holding  that  the  English  and 
American  law  was  the  same  when  applied  to  the  facts  of  the  particu- 
lar case.  The  Majestic,  166  U.  S.  375,  17  Sup.  Ct.  Rep.  597,  2  Am. 
Neg.  Rep.  282.  The  Supreme  Court  has  not  decided  that  the  Eng- 
lish law  ever  can  be  made  to  govern  in  an  action  brought  in  a  federal 
court,  so  as  to  exempt  a  carrier  from  liability  for  his  ,  servant's 
negligence.  And  it  has  implied  the  contrary  in  The  Queen  of  the 
Pacific,  180  U.  S.  49,  56,  57,  21  Sup.  Ct.  Rep.  278.  The  Circuit 
Court  of  Appeals  for  the  second  circuit,  which  decided  Knott  v. 
Botany  Mills,  and  The  Kensington,  after  deciding  The  Majestic,  did 
not  determine  in  the  earlier  case  that,  if  the  contract  be  made  in 
this  country,  it  is  possible  to  override  the  public  policy  of  this 
country  by  a  stipulation  that  the  contract  shall  be  governed  by  the 
law  of  England.  The  court  merely  agreed  with  the  remark  of  Judge 
Brown:  "  It  is  no  part  of  the  law  or  policy  of  this  country  to  invali- 
date the  contracts  of  parties  lawfully  made  abroad,  so  far  as  respects 
performance  there,  the  acts  being  neither  criminal  by  our  law  nor 
mala  in  st."  The  Trinacria  (D.  C),  42  Fed.  Rep.  863,  864.  Upon 
the  whole,  the  weight,  both  of  authority  and  of  sound  reasoning, 
renders  ineffectual  the  stipulation  referred  to,  and  the  United  States 
law  governs  this  case.  Following  The  Rosedale  (D.  C),  88  Fed. 
Rep.  324,  affirmed  92  Fed.  Rep.  1021,  and  The  Kensington,  94  Fed. 
Rep.  887,  the  court  holds  that  the  Harter  act  is  inapplicable  to  this 


1 


892  AMERICAN  NEGLIGENCE  REPORTS. 

In  The  Kensington,  above  cited,  it  was  held  that,  while  a  steam- 
ship company  could  not  by  any  device  exempt  itself  from  liability 
for  the  negligence  of  its  servants,  yet  it  might,  without  offending- 
the  public  policy  of  this  country,  limit  the  extent  of  that  liability 
for  injury  to  the  baggage  of  a  second-class  passenger  by  the  follow- 
ing clause: 

"  The  shipowner  or  agent  shall  not,  under  any  circumstances,  be 
liable  for  any  loss  or  delay  of,  or  injury  to,  passengers'  baggage 
carried  under  this  ticket  beyond  the  sum  of  250  francs,  at  which 
such  baggage  is  hereby  valued,  unless  a  bill  of  lading  or  receipt  be 
given  therefor,  and  freight  paid  in  advance  on  the  excess  value  at 
the  rate  of  one  per  cent,  or  its  equivalent."     94  Fed.  Rep.  886. 

The  Court  of  Appeals  held  that  this  limitation  of  250  francs  was 
reasonable,  even  by  the  law  of  this  country.  It  should  be  noticed 
that  the  clause  in  The  Kensington  contained  an  express  valuation  of 
the  baggage  at  250  francs,  while  no  valuation  is  expressly  stated  in 
the  ticket  here  in  question.  A  valuation  agreed  on  by  both  parties 
is  in  some  cases  taken  as  a  reason  for  permitting  the  carrier  to  limit 
his  liability.  "The  plaintiffs  having  represented  and  agreed  that 
the  goods  are  of  a  specified  value,  and  having  thus  obtained  the 
benefit  of  a  diminished  rate  of  transportation,  are  now  estopped  ta 
claim,  in  contradiction  of  their  representation  and  agreement,  that 
the  goods  are  of  a  greater  value."  Graves  z>.  Railroad  Co.,  137 
Mass.  33,  34,  50  Am.  Rep.  282,  283.  "There  is  no  justice  in  allow- 
ing the  shipper  to  be  paid  a  large  value  for  an  article  which  he  has 
induced  the  carrier  to  take  at  a  low  rate  of  freight  on  the  assertion 
and  agreement  that  its  value  is  a  less  sum  than  that  claimed  after  a 
loss."  Hart  v.  Railroad  Co.,  112  U.  S.  331,  340,  5  Sup.  Ct.  Rep. 
151,  155.  From  the  opinion  of  the  Circuit  Court  of  Appeals  in  The 
Majestic,  however,  it  appears  that  the  court  did  not  consider  a 
formal  valuation  to  be  a  necessary  element  of  the  carrier's  limited 
liability.  To  make  a  case  turn  on  the  presence  or  absence  of  the 
formal  words,  "at  which  the  baggage  is  hereby  valued,"  is  to  sacri- 
fice substance  to  form.  Let  it  be  assumed,  therefore,  that  in  the 
case  at  bar  the  libelee  might  have  reasonably  limited  its  liability  for 
its  servants'  negligence,  though  it  could  not  have  escaped  from  that 
liability  altogether. 

The  clause  in  the  case  at  bar  provides,  in  substance,  that  a 
recovery  shall  be  limited  to  $50,  unless  extra  freight  is  paid.  To 
be  valid,  this  must  be  a  "  reasonable  "  stipulation.  Hart  v.  Railroad 
Co.;  The  Majestic,  above  cited;  Railroad  Co.  v.  Fraloff,  100  U.  S. 
«4-  The  word  "reasonable"  implies  a  relation  to  some  condition 
or  requirement.     It  was  argued  that  the  stipulation  was  reasonable* 


American  Negligence  Reports.  393 

because  the  passenger  could  recover  the  total  value  of  the  baggage 
lost  by  declaring  that  value  and  paying  extra  freight.  While  for- 
bidding a  shipper  to  exempt  himself  from  all  liability  for  his  serv- 
ant's negligence,  a  court  might  yet  hold  that  public  policy  did  not 
forbid  him  to  exempt  himself  from  such  liability  where  the  value  of 
the  property  had  not  been  expressly  declared  and  extra  freight  paid 
thereon.  In  Calderon  v.  Steamship  Co.,  above  cited,  it  was  decided, 
however,  that  even  this  limited  exemption  from  liability  is  against 
public  policy.  If,  then,  a  carrier  may  not  exempt  himself  from  all 
liability  for  damage  to  baggage,  even  where  extra  freight  has  not 
been  paid  thereon,  and  may  yet  limit  that  liability  to  a  reasonable 
sum,  what  is  the  condition  or  requirement  regarding  which  the 
attribute  "  reasonable  "  is  to  be  predicated  ?  It  appears  to  me  clear, 
both  from  common  sense  and  from  the  cases,  that  a  reasonable  limit 
must  be  that  limit  which  a  passenger  may  reasonably  be  expected 
to  observe, — the  limit  of  the  value  of  the  baggage  ordinarily 
carried  by  a  passenger  under  the  circumstances  supposed.  "  If  the 
value  thus  disclosed  exceeds  that  which  the  passenger  may  reason- 
ably demand  to  be  transported  as  baggage  without  extra  compensa- 
tion, the  carrier,  at  its  option,  can  make  such  additional  charge  as 
the  risk  fairly  justifies."  "  To  the  extent,  therefore,  that  the  arti- 
cles carried  by  the  passenger  for  his  personal  use  exceed  in  quantity 
and  value  such  as  are  ordinarily  or  usually  carried  by  passengers  of 
like  station  and  pursuing  like  journeys,  they  are  not  baggage  for 
which  the  carrier,  by  general  law,  is  responsible  as  insurer."  Rail- 
road Co.  v.  Fraloff,  ioo  U.  S.  24,  27,  29. 

In  The  Majestic,  166  U.  S.  375,  2  Am.  Neg.  Rep.  282,  17  Sup.  Ct. 
Rep.  597,  the  Supreme  Court  expressed  a  doubt  if  a  limitation  of  $50 
was  reasonable  in  the  case  of  a  first-cabin  passenger  crossing  the 
Atlantic  in  a  first-class  steamer.  In  The  Kensington,  above  cited, 
it  was  held  that  a  limit  of  $50  was  reasonable  in  the  case  of  a  second 
cabin  passenger  crossing  the  Atlantic  in  a  steamer  of  a  somewhat 
inferior  grade.  I  believe  that  nineteen  adult  first-cabin  passengers 
out  of  twenty  who  cross  the  Atlantic  by  a  steamer  like  the  New 
England  carry  personal  effects  of  a  value  greater  than  $50.  There- 
fore the  limit  of  $50  appears  to  me  unreasonable.  That  a  $100  limit 
is  reasonable  in  the  case  of  a  passenger  on  a  Fall  River  steamboat, 
as  decided  by  Judge  Brown,  in  The  Priscilla  (D.  C),  106  Fed.  Rep. 
739,  appears  to  me  plain.  I  hold,  therefore,  that  the  contract  in 
the  case  at  bar  is  governed  by  the  law  of  the  United  States,  and 
that  by  the  United  States  law  the  exemption  from  all  liability  is 
excluded,  and  the  limitation  of  liability  to  $50  is  unreasonable.  It 
should  be  added  that  in  The  Majestic,  166  U.  S.  375,  2  Am.  Neg^ 
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Rep.  282,  17  Sup.  Ct  Rep.,  597,  at  page  386,  166  U.  S.,  at  page  285, 
2  Am.  Neg.  Rep.,  and  page  602,  17  Sup.  Ct.  Rep.,  the  Supreme 
Court  declared  its  agreement  with  the  following  statement  made  in 
Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc.  470:  "  When  a  company 
desires  to  impose  special  and  most  stringent  terms  upon  its  cus- 
tomers, in  exoneration  of  its  own  liability,  there  is  nothing  unrea- 
sonable in  requiring  that  those  terms  shall  be  distinctly  declared 
and  deliberately  accepted."  If  this  statement  be  literally  correct, 
The  Kensington  was  decided  erroneously,  for  no  "  deliberate  accept- 
ance" of  the  limitation  was  there  shown.  In  the  case  at  bar  the 
ticket  was  not  delivered  to  the  husband  of  the  libelant  at  the  time  he 
paid  the  passage  money,  but  was  received  by  him  from  the  company 
two  days  later,  inclosed  in  an  envelope.  Neither  the  libelant  nor 
her  husband  ever  examined  the  ticket  or  ever  "deliberately 
accepted  "  its  terms.  It  should  be  added,  further,  that  it  is  doubt- 
ful if  any  limitation  which  seeks  to  protect  a  company,  not  from  the 
negligence,  but  from  the  theft  or  conversion  of  its  servants,  is  con- 
sonant with  public  policy.  Interlocutory  decree  for  the  libelant, 
damages  to  be  assessed  in  accordance  with  the  opinion. 

HAGGERTY  V.  CITY  OF  LEWISTON. 

Supreme  Judicial  Court,  Maine,  July,  ipoi. 


PEDESTRIAN  FALLING  ON  DEFECTIVE  SIDEWALK  —  ACCIDENT.  — 
At  the  point  in  the  sidewalk  where  the  plaintiff  tripped  and  fell,  a  broad  and 
shallow  gutter  had  been  constructed  across  the  walk  to  carry  off  the  water 
from  the  conductor  on  the  front  of  the  building,  and  there  was  testimony 
which  might  have  authorized  the  jury  to  find  that  the  row  of  bricks  on  one 
side  of  the  gutter  was  from  three-fourths  of  an  inch  to  an  inch  higher  than 
the  corresponding  course  on  the  other  side.  The  bricks  constituting  the 
walk  on  one  side  of  the  gutter  had  been  relaid  a  few  weeks  before  the  acci- 
dent, by  skilled  workmen  of  large  experience  in  laying  brick  and  building 
sidewalks,  and  the  condition  alleged  to  constitute  the  defect  was  thus  a 
structural  one.  Held,  that  such  a  slight  inequality  in  the  surface  of  the 
brick  sidewalk  in  question  cannot  consistently  be  declared  a  defect,  but  that 
it  should  be  held  to  be  reasonably  safe  and  convenient,  and  that  the  plain- 
tiff's injury  was  the  result  of  a  simple  and  most  unfortunate  accident  (1). 
(Official.) 

1.  For  other  actions  against  munici-  See  also  Morgan  v.  City  of  Lewiston, 

pal  corporations  for  accidents  on  de-  91  Me.  566,  4  Am.  Neg.  Rep.  268,  and 

f  ective  sidewalks,  from  1897  to  date,  see  notes  of  cases  appended  to  that  case 

vols.  1-10  Am.  Neg.  Rep.,  and  the  car-  in  4  Am.  Neg.  Rep.  268-270. 
rent  numbers  of  that  series  of  Reports. 
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On  motion  from  Supreme  Judicial  Court,  Androscoggin  County. 

Action  by  Cassie  Haggerty  against  the  city  of  Lewiston.  Verdict 
for  plaintiff.     Motion  by  defendant  for  new  trial.     Sustained. 

Argued  before  Wiswell,  Ch.  J.,  and  Emory,  Whitehouse, 
Strout,  and  Fogler,  JJ. 

Joel  Bean,  Jr.,  for  plaintiff. 

J.  L.  Reade,  City  Solicitor,  for  defendant. 

Whitehouse,  J.  —  About  seven  o'clock  on  the  evening  of  October 
15,  1899,  the  plaintiff,  a  girl  fourteen  years  of  age,  who  had  pre- 
viously suffered  amputation  of  one  leg,  was  walking  on  crutches  on 
the  sidewalk  of  Lisbon  street,  and  sustained  a  fracture  of  the  other 
leg  by  tripping  against  a  course  of  bricks  alleged  to  have  been  so 
laid  as  to  constitute  a  defect  in  the  walk.  In  the  action  brought  to 
recover  damages  for  this  injury,  she  recovered  a  verdict  of  $600, 
and  the  case  comes  to  this  court  on  a  motion  to  set  aside  the  verdict 
as  against  the  evidence. 

It  appears  from  the  evidence  that  at  the  point  where  the  plaintiff 
tripped  and  fell  a  broad  and  shallow  gutter  had  been  constructed 
across  the  sidewalk  to  carry  off  the  water  from  the  conductor  on  the 
front  of  the  building,  and  there  was  testimony  which  might  have 
authorized  the  jury  to  find  that  the  row  of  bricks  on  one  side  of  the 
gutter  was  from  three-fourths  of  an  inch  to  an  inch  higher  than  the 
corresponding  course  on  the  other  side.  The  condition  may  be 
illustrated  by  a  transverse  section  of  the  gutter  with  the  bricks  ele- 
vated at  A  three-fourths  of  an  inch,  or  an  inch,  thus: 

A 


It  is  contended  in  behalf  of  the  plaintiff  that,  while  this  might  be 
deemed  a  reasonably  safe  and  convenient  sidewalk  for  a  cross  street 
in  a  small  country  village,  it  should  be  held  defective  and  unsafe  for 
the  sidewalk  of  the  principal  business  street  of  a  populous  city. 

It  was  in  evidence  that  the  gutter  formation  in  question,  con- 
sisting of  brick  laid  in  cement,  had  existed  for  a  long  time  prior  to 
the  accident,  but  that  the  bricks  constituting  the  walk  on  one  side 
of  the  gutter  had  been  relaid  three  or  four  weeks  before  the  acci- 
dent, without  disturbing  the  gutter  itself,  and  that  the  row  of  new 
bricks  laid  on  that  side  of  the  gutter  were  designedly  left  elevated 
about  half  an  inch  above  the  edge  of  the  gutter,  in  the  expectation 
that  they  would  settle  to  a  level  with  it.  As  already  stated,  there 
was  also  evidence  tending  to  show  that  this  row  of  newly-laid  bricks 
was  three-fourths  of  an  inch  or  an  inch  higher  than  the  old  bricks 
on  the  other  side  of  the  gutter. 


i 
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Thus  the  condition  of  the  walk  alleged  to  constitute  the  defect 
was  a  structural  one,  and,  if  it  was  a  defect,  it  was  the  result  of  an 
error  of  judgment,  and  not  of  neglect  to  repair.  This  work  of  relay- 
ing the  bricks  immediately  before  the  accident  appears  to  have  been 
done  by  skilled  workmen  of  large  experience  in  laying  brick  and 
building  sidewalks,  and  they  testified  that  the  gutter  was  in  the  usual 
condition  for  such  a  walk,  and  the  bricks  on  either  side  of  it  laid  in 
the  usual  manner. 

It  is  earnestly  contended  in  behalf  of  the  defendant  that  such  a 
condition  of  the  sidewalk  was  reasonably  safe  and  convenient  for 
any  street,  and  that  it  cannot  consistently  be  held  defective  within 
the  meaning  of  our  statute. 

In  Witham  v.  City  of  Portland,  72  Me.  539,  it  was  held  by  this 
court  that  a  depression  in  the  sidewalk  six  and  one-half  inches  below 
the  surface  of  the  walk,  and  eight  and  one-half  inches  in  width  from 
a  basement  window>  about  one-half  of  which  was  within  the  limits 
of  the  walk,  was  not  a  defect. 

In  Morgan  v.  City  of  Lewiston,  91  Me.  566,  4  Am.  Neg.  Rep.  268, 
40  Atl.  Rep.  545,  the  sidewalks  at  the  junction  of  Main  and  Park 
streets  were  not  on  the  same  level.  The  Main  street  walk  was  of 
brick,  with  a  plank  at  the  outside  of  the  walk  at  the  junction,  and 
set  up  on  edge,  with  the  top  of  the  plank  flush  with  the  surface  of 
the  walk.  The  Park  street  sidewalk  upon  one  side  and  in  the  middle 
was  from  one  to  two  inches  lower  than  the  Main  street  walk,  and 
upon  the  extreme  outside  the  Park  street  walk  was  five  and  one-half 
inches  lower  than  the  top  of  the  plank.  Two  feet  in  from  this 
extreme  outside  the  difference  in  level  was  but  two  and  three-fourths 
inches.  It  was  held  that  the  condition  of  the  walks  thus  described 
did  not  constitute  a  defect  within  the  meaning  of  the  highway 
statute.  The  decision  in  this  case  was  doubtless  influenced  some- 
what by  the  fact  that  the  alleged  defect  was  at  the  junction  of  two 
streets. 

In  Raymond  v.  City  of  Lowell,  6  Cush.  524,  53  Am.  Dec.  57,  the 
plaintiff  had  been  injured  by  stumbling  over  a  grate  raised  one  or 
two  inches  above  the  sidewalk,  but  it  was  held  that  the  sidewalk 
was  not  defective.  The  observations  of  the  court  in  the  opinion  are 
pertinent  here:  "  There  is  probably  not  a  single  street  in  any  city 
in  the  commonwealth  where  there  are  not  substances  against  which 
persons  would  be  quite  as  likely  to  stumble  as  against  this  inch  or 
two  of  grate  upon  the  side  of  the  sidewalk.  There  is  an  abundance 
of  such  stumbling  blocks  all  along  the  streets  and  sidewalks  in 
Boston.  Where  there  are  brick  sidewalks,  it  may  be  seen  by  any 
one  passing  along  that  the  bricks  have  frequently  settled,  so  that 
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the  edge  stones,  for  a  large  part  of  the  length  of  the  streets,  rise 
quite  as  much  above  the  traveled  part  of  the  sidewalks  as  did  the 
grate  in  this  case,  and  are  quite  as  dangerous.  Besides,  it  may  be 
seen  all  along  our  streets,  directly  in  the  midst  of  the  traveled  part 
of  the  sidewalk,  that  the  stone  gutters,  and  the  stones  around  the 
wood  and  coal  holes  and  other  objects,  rise  above  the  level  of  the 
sidewalk  full  as  high,  and  endanger  persons  passing  quite  as  much, 
and  probably  much  more,  than  was  done  by  this  grate.  If  towns 
and  cities  are  bound  to  remove  all  such  things,  then  they  are  exposed 
to  indictments  for  the  existence  of  them.  But  it  can  hardly  be 
believed  that  there  ever  was,  or  ever  will  be,  an  indictment  in  such 
a  case,  and  for  such  a  thing.  There  would  be  no  end  to  prosecu- 
tions if  such  a  thing  should  be  regarded  as  furnishing  sufficient 
ground  for  an  indictment." 

It  is  accordingly  the  opinion  of  the  court,  in  the  case  at  bar,  that 
the  sidewalk  in  question  cannot  consistently  be  declared  defective, 
but  it  should  be  held  to  be  reasonably  safe  and  convenient,  and 
that  the  plaintiff's  injury  was  the  result  of  a  simple  and  most 
unfortunate  accident. 

Motion  sustained. 


KILPATRICK  ET  al.  V.  CHOCTAW,  OKLAHOMA 
AND  GULF  RAILROAD  COMPANY. 

Court  of  Appeals,  Indian  Territory \  October \  rpoi. 


BRAKEMAN  KILLED  WHILE  COUPLING  GARS  —  BLOCKING  RAIL- 
ROAD FROGS  —  EVIDENCE  —  DIRECTING  VERDICT.  —  Id  an  action 
to  recover  damages  for  the  killing  of  plaintiff's  intestate,  a  brakeman  in 
defendant's  employ,  who  was  fatally  injured  while  coupling  cars,  the  sole 
issue  was  as  to  whether  or  not  the  failure  to  block  its  frogs  was  negligence 
on  defendant's  part.  Held,  that  where  the  larger  number  of  witnesses 
testified  that  the  unblocked  frog  is  not  more  dangerous  than  the  blocked 
frog,  and  that  a  large  majority  of  railroads  use  the  unblocked  frog,  the  trial 
court  properly  directed  a  verdict  for  the  defendant. 

Appeal  from  the  United  States  Court  for  the  Central  District  of 
the  Indian  Territory,  before  Justice  William  H.  H.  Clayton, 
September  26,  1899. 

Action  by  Minnie  Kilpatrick  and  others  against  the  Choctaw, 
Oklahoma  and  Gulf  Railroad  Company.  From  a  judgment  in  favor 
-of  defendant,  plaintiffs  appeal.     Judgment  affirmed. 
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"  This  was  an  action  brought  by  the  appellants  (plaintiffs  below) 
against  the  appellee  (defendant  below)  for  damages  for  the  killing 
of  R.    £.   Kilpatrick,  husband  of  the  plaintiff,  Minnie  Kilpatrick. 
Plaintiffs  allege  in  their  amended  complaint   filed   September  30, 
1898,  that  the  said  R.  £.  Kilpatrick  was  in  the  employ  of  the  appellee 
as  a  brakeman  on  one  of  its  freight  trains,  and  while  in  the  act  of 
uncoupling  a  car  in  the  railroad  yards  in  the  town  of  Shawnee,  Okl. 
T.,  on  February  13,  1897,  his  foot  got  caught  between  the  guard 
rail  and  main  rail  of  the  track.     At  the  time  the  train  was  moving 
slowly,  and  he  was  between  the  cars,  with  his  right  hand  holding 
onto  the  car  in  front  of  him,  and  with  his  left  hand  endeavoring  to 
remove  the  pin  to  uncouple  the  cars;  and  when  his  foot  got  thus 
caught  he  tried  to  extricate  it,  and,  being  unable  to  do  so,  the  car 
ran  onto  his  leg,  threw  him  down  on  his  face,  and  passed  on  to  his 
body,  crushing  him,  from  the  effects  of  which  he  died  inside  of  a 
half  hour.     "  Plaintiff  respectfully  alleges  that  said  guard  rail  was 
laid  and  constructed  at  a  point  in  defendant's  track  where  said 
deceased,  Kilpatrick,  and  other  employees  of  the  defendant  were 
compelled  to  work  in  coupling  and  uncoupling  defendant's  cars  in 
discharge  of  their  duties  as  brakemen ;  that  it  was  a  wrongful  and 
negligent  act  of  defendant  to  so  construct  the  same  at  said  point 
under  the  aforesaid  circumstances;  that  it  was  likewise  a  grossly 
negligent  omission  of  duty  on  the  part  of  defendant  towards  its 
said  employees,  after  having  so  wrongfully  and  negligently  con- 
structed  said  guard  rail  at  said  point,  not  to  have  blocked  the  said 
open  space  leading  from  each  end  of  said  guard  rail  into  the  narrow 
space  between  said  guard  rail  and  the  main  rail  of  the  track,  and 
that  it  was  likewise  a  wrongful  and  negligent  act,  as  well  as  a 
wrongful  and  negligent  omission  of  the  duty  that  defendant  owed 
to  said  deceased  and  its  other  employees,  to  permit  the  coupling 
links,   pins,  and  means  and  attachments  used   for  coupling  and 
uncoupling  said  cars  as  above  alleged  to  become  broken,  defective, 
and  out  of  repair,  and  in  permitting  them  to  remain  in  said  con- 
dition.'*    Plaintiffs  ask  for  damages  in  the  sum  of  $10,000.     Defend- 
ant filed  its  answer  January  18,  1899,  denying  every  material  alle- 
gation of  plaintiffs'  complaint,  and  for  special  answer  says  c  that 
R.  E.  Kilpatrick  came  to  his  death  through  his  own  want  of  care 
and  through  his  contributory  negligence;  that  said  Kilpatrick  had 
long  been  in  the  service  of  this  defendant,  and  was  thoroughly 
familiar  with  the  coupling  and  uncoupling  of  its  cars  and  with  the 
construction  of  its  couplers,  and  was  thoroughly  familiar  with  the 
manner  in  which  its  track  was  laid  at  the  point  where  the  accident 
occurred;    that  the   coupler  between   the  two  cars  sought  to  be 
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uncoupled  by  Kilpatrick  was  an  automatic  coupler,  and  it  was  not 
necessary,  in  order  properly  to  work  the  same,  for  said  Kilpatrick 
to  go  between  the  cars ;  that,  if  there  was  a  defect  in  this  automatic 
coupler,  the  said  Kilpatrick  knew  it,  and  had  known  it  for  some 
time,  and  made  no  complaint  or  protest,  and  had  no  right  to  enter 
between  the  cars,  knowing  such  defect.  The  defendant  says  further 
that  the  track  which  was  laid  and  constructed  at  the  place  of  the 
accident  was  laid  and  constructed  in  a  careful  and  scientific  manner, 
and  in  such  manner  as  to  insure  the  safety  of  careful  and  prudent 
employees;  that  it  was  constructed  in  the  same  manner  that  tracks 
of  that  kind  are  constructed  by  the  best  operated  and  regulated 
roads  in  the  country;  and  that  the  injury  resulting  to  the  deceased 
was  not  due,  therefore,  to  any  defect  in  the  coupling  between  the 
cars,  nor  to  any  defect  in  the  laying  or  construction  of  the  track  at 
the  point  where  the  accident  occurred,  but  to  the  gross  and 
inexcusable  negligence  of  the  deceased  himself.'  The  suit  was  insti- 
tuted at  South  McAlester,  in  the  Central  District,  and  on  applica- 
tion of  defendant  the  venue  was  changed  to  Atoka,  in  said  Central 
District,  where  the  case  was  tried  September  26,  1899,  before  a 
jury,  as  follows:  'Whereupon  plaintiffs  introduced  their  testimony, 
and  the  defendant  its  testimony,  and  the  plaintiffs  their  testimony 
in  rebuttal,  whereupon  said  case  was  closed.  Thereupon  at  the 
request  of  the  defendant  the  jury  was  instructed  to  return  a  verdict 
in  favor  of  the  defendant,  to  which  action  of  the  court  the  plaintiff 
duly  excepted.  And  thereupon  the  jury  return  into  open  court  the 
following  verdict:  "  We,  the  jury,  duly  impaneled  and  sworn  in  the 
above-entitled  action,  find  the  issues  herein  for  the  defendant." 
Plaintiffs  moved  for  a  new  trial,  which  was  overruled  by  the  court, 
and  they  appealed  to  this  court.  The  plaintiffs  in  their  complaint 
had  alleged  that  '  it  was  a  wrongful  and  negligent  act,  as  well  as  a 
wrongful  and  negligent  omission  of  the  duty  of  defendant,  to  per- 
mit the  coupling  links,  pins,  and  means  and  attachments  used  for 
coupling  and  uncoupling  said  cars  to  become  broken,  defective,  and 
out  of  repair,  and  in  permitting  them  to  remain  in  said  condition/ 
The  defendant  in  its  special  answer  said  Kilpatrick  had  come  to  his 
death  '  through  his  own  want  of  care  and  through  his  contributory 
negligence/  and  '  that  the  injury  resulting  to  the  deceased  was  not 
due  to  any  defect  in  the  coupling  between  the  cars,  nor  to  any  defect 
in  the  laying  or  construction  of  the  track,  *  *  *  but  to  the 
gross  and  inexcusable  negligence  of  the  deceased  himself.'  But  by 
agreement  the  whole  issue  in  the  case  was  limited  as  follows:  '  It 
was  here  admitted  by  defendant  that  on  the  occasion  when  the 
deceased,  Kilpatrick,  was  killed,  the  coupling  attachments  on  the 
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cars  between  which  Kilpatrick  was  at  the  time  he  was  killed  were 
broken  and  out  of  repair,  and  had  been  for  a  long  time,  and  that  it 
was  necessary  and  rightful  for  deceased  to  enter  between  said  cars 
for  the  purpose  of  uncoupling  them,  and  that  he  was  rightfully  there 
at  the  time  of  his  death.  When  the  defendant  made  the  above 
admission,  plaintiffs,  through  their  counsel,  stated  that  the  failure 
to  block  frogs  in  defendant's  track  was  the  proximate  cause  of  the 
deceased  Kilpatrick's  injury,  and  that  plaintiffs  would  rely  upon  the 
failure  of  the  defendant  to  block  frogs  as  the  sole  ground  of  recov- 
ery in  the  cause;  and  it  was  further  admitted  that  the  fact  that  the 
couplings  between  the  cars  where  Kilpatrick  was  injured  were 
broken  and  out  of  repair  should  not  be  considered  by  the  jury  as 
negligence  on  the  part  of  the  defendant,  and  that  the  court  should 
submit  to  the  jury,  if  he  did  submit  the  case,  the  sole  question  as  to 
whether  or  not  the  failure  to  block  its  frogs  was  an  act  of  negli- 
gence on  the  part  of  the  defendant.'  " 

W.  E.  Rogers,  W.  O.  Davis,  and  J.  H.  Garnett.  for  appellants. 

C.  B.  Stuart,  for  appellee. 

Townsend,  Ch.  J.  (after  stating  the  facts).  —  The  appellants 
have  filed  ten  specifications  in  error,  but  the  agreement  entered  into 
between  the  parties  at  the  trial  in  the  court  below  reduced  the 
question  at  issue  as  to  defendant's  negligence  to  very  narrow  limits. 
Said  issue  is  as  follows:  "  It  was  agreed  by  the  parties  in  open 
court  that  the  court  should  submit  to  the  jury,  if  he  did  submit  the 
case,  the  sole  question  as  to  whether  or  not  the  failure  to  block  its 
frogs  was  an  act  of  negligence  on  the  part  of  the  defendant."  This 
was  the  only  question,  undoubtedly,  that  the  court  below  consid- 
ered in  arriving  at  the  conclusion  from  the  evidence  not  to  submit 
the  case  to  the  jury.  It  is  a  well-settled  rule  that  when,  in  the 
opinion  of  the  trial  judge,  the  evidence  is  not  sufficient  to  sustain 
a  verdict,  and  the  court  would  be  compelled  to  set  the  verdict  aside, 
should  one  be  returned  by  the  jury,  it  is  the  duty  of  the  court  to 
take  the  case  from  the  jury  or  direct  a  verdict.  We  have  examined 
the  evidence  with  some  care,  as  set  out  in  the  bill  of  exceptions,  to 
ascertain  if  the  court  below  in  directing  a  verdict  acted  in  accord- 
ance with  the  foregoing  rule;  and  we  are  satisfied,  beyond  question, 
that  the  evidence,  taken  as  a  whole,  does  not  establish  that  the 
appellee  was  negligent  in  not  blocking  its  frogs.  Not  only  was  the 
preponderance  of  the  evidence  opposed  to  that  view,  but  the  great 
weight  of  the  testimony  was  in  opposition  to  that  view.  We  deem 
it  unnecessary  to  enter  into  the  discussion,  so  much  insisted  upon  by 
appellants,  that  a  brakeman  on  a  railroad  train  is  more  likely  to  tell 
the  truth  than  a  chief  engineer,  superintendent,  or  vice-president 


American  Negligence  Reports.  401 

of  a  railroad.  Suffice  it  to  say  that  none  of  the  witnesses  are 
impeached  in  this  case.  The  evidence  clearly  shows  that  a  large 
majority  of  the  railroads  in  the  United  States  use  the  unblocked 
frog,  and,  while  two  or  three  witnesses  in  this  case  testify  that  to 
use  an  unblocked  frog  is  dangerous,  the  larger  number  testify  that 
the  unblocked  frog  is  not  more  dangerous  than  the  blocked  frog, 
and  some  of  them  testify  that  the  blocked  frog  is  the  more  danger- 
ous. Besides,  it  appears  from  the  testimony  that  some  railroads 
that  did  use  the  blocked  frog  have  abandoned  it  for  the  unblocked, 
and  notably  the  Texas  Pacific  and  the  Gulf,  Colorado  and  Santa  Fe 
railways,  for  the  reason  that  the  former  was  the  more  dangerous  of 
the  two.  This  is  substantially  the  disputed  state  of  facts,  as 
appears  from  the  evidence  in  this  case.  In  Southern  Pac.  Co.  v. 
Seeley,  152  U.  S.  145,  14  Sup.  Ct.  Rep.  530,  where  the  identical 
question  was  developed  in  the  evidence,  and  the  defendant  had 
requested  the  court  to  give  the  following  instruction  to  the  jury: 
"  The  jury  are  instructed  that  if  they  find  from  the  evidence  that 
the  railroad  companies  used  both  the  blocked  and  the  unblocked 
frog,  and  that  it  is  questionable  which  is  the  safest  or  most  suitable 
for  the  business  of  the  roads,  then  the  use  of  the  unblocked  frog  is 
not  negligence,  and  the  jury  are  instructed  not  to  impute  the  same 
as  negligence  to  the  defendant,  and  they  should  find  for  the  defend- 
ant,"—  Judge  Shiras,  of  the  United  States  Supreme  Court,  says 
this  instruction  should  have  been  given;  and  the  judge  cites  a  num- 
ber of  cases  holding  the  same  views,  and  quotes  Judge  Bradley,  in 
Tuttle  v.  Railway  Co.,  122  U.  S.  189,  7  Sup.  Ct.  Rep.  1166,  as 
sustaining  the  same  view,  as  follows:  "  Although  it  appears  that  the 
curve  was  a  very  sharp  one  at  the  place  where  the  accident  happened, 
yet  we  do  not  think  that  public  policy  requires  the  courts  to  lay 
down  any  rule  of  law  to  restrict  a  railroad  company  as  to  the  curves 
it  should  use  in  its  freight  depots  and  yards,  where  the  safety  of  pas* 
sengers  and  the  public  is  not  involved  —  much  less,  that  it  should 
be  left  to  the  varying  and  uncertain  opinion  of  jurors  to  determine 
such  an  engineering  question."  Id.,  122  U.  S.  189,  194,  7  Sup.  Ct. 
Rep.  1 168.  And,  after  discussing  the  question  at  length  as  to  whether 
the  use  of  an  unblocked  frog  made  the  defendant  liable  for  negli- 
gence, Judge  Shiras  says:  "  In  view  of  this  case  and  many  others 
of  similar  import,  which  it  is  unnecessary  to  cite,  we  think  it  plain 
that  the  defendant  was  entitled  not  merely  to  the  instruction  prayed 
for,  if  the  case  went  to  the  jury,  but  that  upon  the  whole  evidence 
the  prayer  for  a  peremptory  instruction  in  the  defendant's  favor 
ought  to  have  been  granted."  This  practically  settles  the  question 
in  this  case  in  favor  of  the  action  of  the  court  below,  and,  while 
Vol.  X  —  26 
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many  cases  are  cited  by  appellant,  we  cannot  concur  in  the  follow- 
ing view  of  the  appellants:  That  "  the  court  before  whom  the  case 
at  bar  was  tried  committed  a  judicial  wrong,  abused  his  judicial 
discretion,  in  taking  the  case  from  the  jury  upon  the  appellee's 
motion,  and  thereby  committed  such  error  of  law  as  renders  it  the 
duty  of  this  court  to  reverse  and  remand  this  cause.*'  But  we  think 
that  "  the  conclusion  follows,  as  a  matter  of  law,  that  no  recovery 
can  be  had  upon  any  view  which  can  be  properly  taken  of  the  facts- 
the  evidence  tends  to  establish."  Dunlap  v.  Railroad  Co.,  ijo  U. 
S.  649,  9  Sup.  Ct.  Rep.  648. 

The  appellee  has  also  cited  authorities  taking  the  same  view  of 
the  question  as  the  Seeley  Case,  but,  as  heretofore  stated,  the  Seelejr 
Case  is,  in  our  opinion,  conclusive  of  the  question,  and  therefore 
the  judgment  of  the  court  below  is  affirmed. 

Gill  and  Raymond,  JJ.,  concur. 


FORMALL  V.  STANDARD  OIL  COMPANY. 

Supreme  Court,  Michigan,  July,  ipoi. 


CHILD  KILLED  BY  FALL  OF  BARN  DOOR  —  DANGEROUS  PREMISES  — 
INVITATION  BY  EMPLOYEE  —  LIABILITY.  —  In  an  action  to  recover 
damages,  under  the  statute,  for  the  negligent  killing  of  a  boy,  seven  and  a 
half  years  old,  caused  by  the  falling  of  a  barn  door  upon  him,  it  appeared 
that  at  the  time  of  the  accident  the  deceased  and  his  brother  went  into 
defendant's  barn,  in  the  absence  of  the  caretaker,  and  without  the  latter's 
invitation  or  permission;  that  previous  to  the  accident  the  children  often 
went  to  play  in  the  barn  and  to  assist  the  caretaker,  but  the  latter  had  no 
authority  to  invite  them  on  the  premises  or  to  hire  their  services.  Held, 
that  the  defendant  was  not  liable  for  the  death  of  the  boy,  it  not  being 
bound  by  the  act  of  an  employee,  not  its  alter  ego.  In  inviting  or  permitting 
the  boys  upon  the  premises  (1). 

DANGEROUS  PREMISES  —  INVITATION  —  WHEN  OWNER  NOT 
LIABLE.  —  Tacit  permission  on  the  part  of  an  employer  or  his  alter  ego  to 
children  to  go  upon  his  premises  is  not  sufficient  to  establish  liability  for 
negligent  conditions  on  such  premises. 

z.  See  note  on  the  Rule  in  Turn-  date,  see  vols.  1-10  Am.  Neg.  Rep., 

table  Cases,  9  Am.  Neg.  Rep.  61 1-6 16,  and  the  current  numbers  of  that  series 

where  numerous  cases  on  the  liability  of  Reports. 

for  injuries  to  children  on  dangerous        Child  injured  playing  on  machinery 

premises  are  cited.  in  street  —  In  Fitzgerald  v.  Rodgers 

For  other  cases  relating  to  children  (Supreme  Court,  New  York,  Appellate 

injured  on  dangerous   premises,   and  Division,  First  Dept.,  March,  iqoi),  68 

the    liability  therefor,   from    1897  to  N.  Y.  Supp.  946,  judgment  dismissing 
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Error  to  Circuit  Court,  Wayne  County. 

Action  by  August  Formal  I  against  the  Standard  Oil  Company. 
Prom  judgment  for  plaintiff,  defendant  brings  error.  Judgment 
reversed. 

John  D.  Conely,  for  appellant. 

James  H.  Pond,  for  appellee. 

Grant,  J.  —  The  defendant  was  the  owner  of  two  barns  situated 

at  the  corner  of  Lovett  avenue  and  Torrey  street,  in  the  city  of 

complaint  was  affirmed,  Patterson,  made  fast  to  the  drum.  The  infant 
J.,  stating  the  case  as  follows:  "This  plaintiff,  a  lad  then  about  ten  years 
action  was  brought  to  recover  dam-  old,  got  upon  the  boom,  sat  upon  it 
ages  for  injuries  sustained  by  the  in-  while  it  was  being  moved,  and,  his 
fant  plaintiff  under  the  following  cir-  feet  slipping,  his  leg  was  caught  in  the 
cumstances:  The  defendant  was  a  cable,  and  he  sustained  some  injury, 
contractor  employed  by  ihe  city  of  The  complaint  was  dismissed  on  the 
New  York  to  construct  a  sewer  in  trial,  and  from  the  judgment  entered 
Long  wood  avenue,  a  highway  pro-  upon  such  dismissal  this  appeal  is 
jected,  but  not  completed,  in  the  ex-  taken.  *  *  *  An  analysis  of  the 
treme  northern  part  of  the  city  of  New  complaint  shows  that  the  cause  of  ac- 
York.  In  excavating  a  trench  in  tion  alleged  is  a  nuisance.  It  is  dis- 
which  the  sewer  was  to  be  laid,  the  tinctly  set  forth  that  the  apparatus 
defendant  made  use  of  a  machine  or  was  an  unlawful  obstruction  in  the 
apparatus  known  as  a  '  winch,'  by  street,  and  every  allegation  of  care- 
which  fragments  of  stone  were  lifted  lessness  contained  in  the  complaint  is 
from  the  excavation  to  the  surface  of  connected  with  such  alleged  unlaw- 
the  land.  This  apparatus  consisted  fulness.  That  the  winch  did  not  in 
of  a  framework  in  which  was  a  drum,  itself  constitute  a  nuisance,  must  be 
There  was  a  cable  attached  to  the  conceded.  There  is  nothing  to  show 
drum,  and  a  boom  or  sweep  was  that  it  was  not  an  appliance  appro- 
fastened  to  the  upper  end  of  the  drum,  priate  to  the  use  to  which  it  was  put. 
In  lifting  stone  from  the  trench,  a  and  such  as  was  ordinarily  and  usu- 
horse  was  hitched  to  the  boom  or  ally  employed  in  the  work  in  which  it 
sweep  and  by  the  process  of  winding  was  used.  The  contention  of  the 
the  cable  around  the  drum  the  stone  plaintiff  appears  to  be  that  when  it 
to  which  one  end  of  the  cable  was  was  left  in  the  street  unguarded,  and 
fastened  was  brought  to  the  surface,  unprotected,  and  without  a  warning, 
On  September  22,  1896,  at  about  half-  it  became  a  nuisance,  particularly  to 
past  five  o'clock  in  the  afternoon,  the  children  playing  in  the  highway,  and 
Infant  plaintiff  saw  some  boys  playing  who  would  be  tempted  or  enticed  to 
with  this  apparatus.  The  boom  or  play  with  it.  The  machine  was  not  in 
sweep  was  attached  to  the  drum  and  itself  dangerous,  it  did  not  in  itself 
in  place,  and  boys  were  pushing  the  constitute  an  unlawful  obstruction  in 
boom,  thus  causing  the  drum  to  re-  the  highway,  nor  was  it  of  such  a 
volve,  and  the  cable  to  wind  around  it.  character  that,  even  if  left  with  the 
The  defendant's  workmen  had  been  boom  or  sweep  attached  to  the  drum, 
using  the  machine  until  after  five  it  could  be  found  by  a  jury,  from  thai 
o'clock,  when  they  ceased  their  day's  circumstance  alone,  that  it  was  dan- 
work.  There  is  no  evidence  to  show  gerous,  and  a  temptation  or  entice- 
that  when  they  left  the  boom  was  still  ment  to  children  of  tender  years  to 
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Detroit;  one  barn  running  east  and  west,  and  the  other  north  and 
south.  The  east  and  west  barn  had  twenty-three  stalls,  and  the 
north  and  south  barn  had  fourteen  stalls.  There  were  two  box  stalls 
(n  the  north  and  south  barn,  and  one  in  the  east  and  west  barn. 
The  defendant  kept  in  the  stalls  a  number  of  horses,  which  were 
used  for  hauling  its  tank  wagons  to  different  parts  of  the  city.  The 
plaintiff  and  his  family  lived  across  the  street  from  the  barns,  and 

play  with  it,  and  that  the  natural  and  Child  injured  while  playing  around 
probable  result  of  their  so  playing  machinery  on  dock — Dangerous  premises. 
would  be  injury  to  them.  Even  where  — In  Marcantonio  v.  Murray  (Su* 
liability  is  sought  to  be  imposed  upon  preme  Court,  New  York,  App.  Div. 
a  defendant  on  the  ground  of  negli-  First  Dept,  July,  igo/J,  71  N.  Y.  Supp. 
gence  under  such  circumstances  as  ap-  418,  judgment  for  plaintiff  was  re- 
pear  in  this  case,  it  must  be  shown  not  versed,  Ingraham,  J.,  stating  the  case 
only  that  the  apparatus  with  which  as  follows:  "  This  action  was  com- 
the  child  was  playing  was  dangerous,  menced  against  the  defendant  and  the 
but  that  it  was  of  such  a  character  as  Consolidated  Gas  Company  to  recover 
would  induce  or  allure  children  to  for  personal  injuries  received  by  the 
play  with  it.  The  evidence  in  this  son  of  the  plaintiff,  a  boy  about  five 
case  did  not  warrant  the  submission  of  and  one-half  years  of  age,  on  a  dock 
the  question  to  the  jury.  It  could  not  owned  by  the  Consolidated  Gas  Com- 
be found  that  the  machine  was  left  in  pany,  and  which  the  defendant  occu- 
a  dangerous  condition,  nor  that  it  was  pied  in  unloading  boats  loaded  with 
of  such  a  character  as  to  lead  the  de-  coke  for  the  said  gas  company.  It 
fendant  or  his  servants  to  believe  that  seems  that  on  the  24th  of  October, 
it  would  be  used  by  children  in  play.  1895,  the  son  of  the  plaintiff  was  play- 
If  tbe  apparatus  had  been  left  upon  ing  upon  this  dock  with  some  other 
private  premises  in  the  condition  boys.  In  running,  he  tripped  and  fell 
claimed  by  the  plaintiff,  it  would  have  upon  a  rope  which  passed  around  a 
no  more  constituted  a  temptation  to  wheel,  and  which  was  used  in  hoisting 
children  than  did  the  turntable  in  coal  ftom  the  boats.  In  some  way  his 
Walsh  v.  Railroad  Co.,  145  N.  Y.  301,  hand  was  carried  by  the  rope  under 
39  N.  E.  Rep.  1068,  and  Daniels  v.  N.  the  wheel,  which  resulted  in  losing 
Y.  &  N.  E.  R.  R.  Co.,  154  Mass.  349,  several  of  his  fingers  and  injuring  bis 
28  N.  E.  Rep.  283.  The  fact  that  the  hand,  and  it  was  to  recover  for  this 
defendant's  trench  was  in  a  projected  injury  that  this  action  was  brought, 
public  street  does  not  change  the  rule.  This  wheel  was  about  fifteen  feet  from 
In  Gay  v.  Railway  Co.,  159  Mass.  242,  the  edge  of  the  water,  and  about  five 
34  N.  E.  Rep.  258,  the  car  upon  which'  or  six  feet  from  the  engine  house,  and 
the  plaintiff's  intestate  was  playing  the  rope  that  ran  around  it  was  about 
when  he  received  the  injuries  which  eighteen  inches  from  the  ground.  This 
resulted  in  his  death  was,  and  for  some  hoisting  apparatus  was  entirely  upon 
days  had  been,  standing  in  an  open  the  dock,  and  on  the  day  of  the  acci- 
and  exposed  place,  namely,  in  one  of  dent,  was  operated  by  tbe  defendant, 
the  streets  or  public  highways  of  a  Murray.  The  complaint  alleged  and 
city."  *  *  *  [See  abstracts  of  the  it  was  proved  that  the  gas  company 
Daniels  and  Gay  cases,  cited  in  the  owned  the  dock  and  the  property  upoo 
preceding  opinion,  in  9  Am.  Neg.  Rep.  which  the  engine  was  situated,  and 
615,  616.]  also  owned  th*  engine,  rope,  wheel, 
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about  175  feet  distant  therefrom.  Plaintiff's  children  often  went 
across  to  the  barn  to  play  and  assist  in  doing  some  sweeping  and 
cleaning.  Peter  Wynne,  who  looked  after  the  barn,  occasionally 
gave  them  a  few  pennies.  Peter  Wynne  had  no  authority  to  hire 
or  discharge  persons  for  the  defendant.  His  brother  did  all  the 
hiring  and  discharging.  Nor  had  he  any  authority  to  invite  boys 
upon  defendant's  premises.     On  the  29th  day  of  June,  1894,  two 

and  plant  which  caused  the  injury  to  this  machinery  for  any  length  of  lime, 
the  plaintiff's  son.  It  appeared  that  or  of  any  act  connecting  Murray  with 
this  dock  was  not  a  public  dock,  al-  the  accident,  or  which  made  htm  re- 
though  people  went  there  to  fish,  and  sponsible  for  the  consequences  that 
boys  to  play.  It  was  shut  off  from  the  resulted  from  this  boy  tripping  against 
public  streets,  but  had  an  entrance  the  rope.  There  was  a  boy  playing 
from  Pleasant  avenue;  there  being  an  with  the  son  of  the  plaintiff  upon  the 
open  space  between  the  land  side  of  dock,  who  was  examined  as  a  witness, 
the  dock  and  Pleasant  avenue,  on  He  testified  that  he  was  thirteen  years 
which  teams  drove  onto  the  dock,  old  at  the  time  of  the  trial,  which  would 
There  was  no  evidence  that  any  em-  make  him  about  nine  years  old  at  the 
ployee  of  the  defendant,  Murray,  was  time  of  the  accident.  He  testified  that 
at  the  time  of  the  accident  upon  the  as  the  boy  fell "  the  man  pulled  the 
dock,  or  that  Murray  had  anything  to  rope  and  made  the  wheel  go,  when  the 
do  with  the  erection  of  this  machinery;  boy  got  hurt,  and  the  man  said,  '  I 
that  he  maintained  it  in  the  condition  knew  you  would  get  hurt.'  "  But, 
that  it  was;  that  he  had  charge  of  the  whoever  this  man  was,  if  such  a  thing 
dock  or  premises  upon  which  the  ma-  happened,  there  was  no  evidence  that 
chinery  was  erected,  or  was  responsi-  he  was  connected  with  the  defendant, 
ble  for  it  in  any  way,  except  the  mere  or  that  the  defendant  was  responsible 
fact  that  at  the  time  he  was  operating  for  his  act.  If  this  evidence  was  true, 
the  machinery  in  unloading  a  boat  at  the  injury  was  caused  by  the  act  of  the 
the  dock.  The  gas  company  used  this  man  on  the  boat.  The  defendant 
dock  for  the  storage  of  gas  pipes  and  Murray  was  not  responsible  for  either 
other  material,  and  at  the  time  of  the  the  declarations  of  this  individual,  or 
accident  a  considerable  number  of  the  for  any  act  of  his  which  caused  the  in- 
pipes  and  some  sand  were  stored  there,  jury.  This  boy  attempted  to  identify 
Upon  the  trial  the  complaint  was  dis-  a  person  in  the  court  room  as  a  man 
missed  as  against  the  gas  company,  who  made  this  statement,  but  it  after- 
and  the  jury  found  a  verdict  against  wards  appeared  that  this  man  was  a 
Murray.  I  do  not  see  that  this  judg-  foreman  in  the  employ  of  the  gas  com- 
ment can  be  sustained  upon  any  prin-  pany,  and  had  nothing  to  do  with  Mur- 
ciple.  Murray  was  not  responsible  for  ray.  This  machinery  used  for  the 
the  condition  of  the  dock,  or  for  the  unloading  of  coal  was  extremely 
fact  that  boys  were  allowed  to  play  simple.  So  far  as  appears,  it  was  in 
upon  it.  He  operated  a  plant  unload-  perfect  order  and  working  properly. 
ing  boats  for  the  company,  the  ma-  It  was  not  left  unattended,  in  a  con- 
chinery  and  plant  being  furnished  by  dition  to  invite  the  thoughtless  or  heed- 
the  company.  So  far  as  appears,  he  less  to  use  it,  but  was  being  properly 
had  no  authority  to  keep  these  boys  worked  for  the  purpose  for  which  it 
off  the  dock.  There  was  no  evidence  had  been  furnished  by  the  gas  corn- 
that  the  boys  had  been  playing  near  pany.    While  there  is  evidence  that 
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boys,  Charles  Bass  and  Rudolph  Formally  one  of  the  sons  of  the 
plaintiff,  had  been  in  the  barn  about  eight  o'clock  in  the  morning. 
Wynne  got  in  a  buggy  to  drive  down  town,  and  ordered  the  boys 
out  of  the  barn,  and  Joseph  Lockley  shut  the  door,  and  fastened 

it  on  the  inside.  The  two  boys,  Bass  and  Fornrall,  testified  that 
Peter  Wynne  told  them  to  return  when  the  shavings  came,  and 
make  the  beds  in  the  stalls,  and  that  he  promised  them  twenty-five 

boys  occasionally  went  upon  ihe  dock  locked,  and  had  been  so  left  from 
to  play,  there  is  not  the  slightest  evi-  Monday  until  Friday,  when  the  acci- 
dence to  show  that  such  an  accident  as  dent  occurred.  Appellee,  with  a  ou in- 
happened  was  at  all  probable,  or  that  ber  of  other  boys  of  about  the  same 
any  one  carefully  operating  the  ma-  age,  were  engaged  in,  and  for  some 
chinery  could  anticipate  that  the  acci-  days  before,  at  intervals,  had  been, 
dent  would  happen.  The  defendant  playing  with  the  hand  car.  pushing  it 
had  no  authority  to  eject  anybody  up  and  down  this  macadam  walk  and 
from  this  dock,  or  to  prevent  its  use  tiding  on  it.  Appellee  was  injured  by 
by  any  one  seeking  to  use  it.  There  falling  and  throwing  up  his  foot,  which 
is  nothing  to  justify  a  finding  that  the  was  caught  in  the  cogs  of  the  car.  and 
defendant  omitted  any  act  in  the  so  crushed  that  amputation  at  the  in- 
operation  of  this  machinery  that  a  per-  step  was  necessary.  He  sued  to  re- 
son  of  ordinary  prudence  would  have  cover  damages,  and  the  jury  returned 
deemed  necessary,  or  that  the  accident  a  verdict  for  $1,500. 
which  actually  occurred  was  one  that  *'  The  questions  presented  on  this 
could  have  been  foreseen  or  prevented  appeal  are:  Was  the  hand  car  such 
by  any  act  of  the  defendant.  There  is  an  attractive  machine  to  children  as 
nothing,  therefore,  to  sustain  a  finding  made  it  negligence  in  the  owner  to 
that  the  defendant  was  guilty  of  negli-  leave  it  at  the  point  where  it  was  left, 
gence.  It  follows  that  the  judgment  unlocked  and  without  guard?  This 
and  order  should  be  reversed,  and  a  question  was  submitted  to  the  jury  by 
new  trial  ordered,  with  costs  to  the  ap-  the  trial  court  in  a  proper  instruction, 
pellant  to  abide  the  event.  All  con-  where  they  were  left  to  find  whether 
cur."  the  leaving  of  the  hand  car  at  such  a 
Child  injured  while  playing  upon  hand  point  in  a  town  where  small  boys  were 
car — Contributory  negligence —Instruc-  in  the  habit  of  congregating  to  play, 
Hon  —  In  Illinois  Central  R.  R.  Co.  with  the  knowledge  and  apparent  per- 
v.  Wilson  ( Kentucky \  June,  iqoi),  63  mission  of  the  railroad,  was  not  such 
S.  W.  Rep.  608,  judgment  for  plaintiff  negligence  as  would  make  the  corn- 
was  affirmed,  the  court  (per  O'Rear,  pany  liable  for  damages  to  a  child  in. 
J.),  stating  the  case  as  follows:  jured  thereby.  We  think  the  question 
"  Stanley  Wilson,  a  boy  aged  nine  was  properly  submitted  to  the  jury, 
years,  was  injured  on  appellant's  prop-  and  there  was  sufficient  evidence  on 
erty  at  Bard  well,  Ky.,  by  having  his  this  point  to  sustain  the  verdict, 
foot  crushed  by  being  caught  in  the  "  Concerning  the  quesdon  of  appel- 
cogs  of  a  hand  car.  The  hand  car  had  lee's  contributory  negligence,  ihe  court 
been  placed  on  a  strip  of  ground  which  submitted  to  the  jury  the  following 
had  been  macadamized  by  the  com-  instruction :  '  Although  the  jury  may 
pany,  and  used  by  the  public  in  believe  from  the  evidence  the  defend- 
going  to  and  from  its  trains.  The  hand  ant  was  guilty  of  negligence,  still  if 
car  was  left  without  guard  and  un-  they  shall  further   believe  from   the 


American  Negligence  Reports.  407 

cents  for  so  doing.  This  Wynne  denied.  The  shavings  came  some 
time  after  Wynne  left,  and  the  two  boys,  Charles  Bass  and  Rudolph 
Formall,  during  Wynne's  absence,  went  into  the  barn  to  make  the 
beds  for  the  horses.  Paul  Formall,  a  boy  seven  and  one-half  years 
old,  and  exceptionally  small  for  the  age,  a  brother  of  Rudolph,  and 
son  of  plaintiff,  followed  them  into  the  barn.  The  testimony  shows 
that  Paul  was  too  small  to  assist  in  doing  much  sweeping  or  cleaning, 

evidence  plaintiff  failed  to  exercise  that  where   the   hand  car  was  left  was  in 

degree  of  care  and  caution  which  per-  constant  use  by  the  public  by  permis- 

sons  of  his  age,  capacity,  and  experi-  sion  of  the  company,  and  that  small 

ence  may  reasonably  be  expected  to  boys  were,  and  for  a  long  time  had 

ordinal ily  use,  in  the  same  situation  been,  in  the  practice  of  congregating 

and  under  like  circumstances,  and  that  at   that  point,   engaging    in    childish 

but  for  the  failure  to  use  such  care  and  sports,  such  as  playing  ball,  etc.,  and 

caution  the  injury  to  him  would  not  that  this  hand  car  was  left  at  the  point 

have  occurred,  the  plaintiff  was  guilty  in  question  for  nearly  a  week  without 

of   contributory  negligence,   and  the  guard,  and  without  being  locked,  in 

law  is  for  the  defendant,  and  the  jury  such  a    position   where  it    could    be 

should  so  find.'     This  instruction  we  easily  used  by  children  of  the  age  of 

think  fairly  submitted  the  question  to  appellee,  and  was  so  used  by  them  in 

the  jury,  and  is  approved.  playing   with  the  knowledge  of  appel- 

"  Concerning  the  capacity  of  the  in-  lant.  These  facts,  we  think,  fully  sus- 
iant  plaintiff  to  realize  the  danger  of  tain  the  charge  of  negligence,  and 
his  playing  with  the  hand  car,  and  of  sustain  the  verdict  of  the  jury  in  this 
his  accountability  for  his  own  acts,  in  case.  Perceiving  no  error  prejudicial 
so  far  as  they  would  constitute  con-  to  appellant.the  judgment  is  affirmed." 
tributory  negligence,  appellant  asked  Child  trespassing  on  railroad  premises 
for,  and  the  court  gave,  the  following  —  killed  by  machinery.  —  In  Bledsoe  v. 
instruction:  '  The  court  instructs  the  Grand  Trunk  R'y  Co.  (Michigan* 
jury,  if  they  believe  from  the  evidence  April,  igoij,  85  N.  W.  Rep.  738,  ver- 
that  Stanley  Wilson,  the  infant  plain-  diet  for  defendant  was  affirmed,  the 
tiff,  was  warned  of  the  danger  in  play-  facts  being  stated  as  follows:  "  The 
ing  upon  the  hand  cat,  and  was  of  railroad  yard  of  the  defendant  corn- 
sufficient  intelligence  to  comprehend  pany  extends  from  Brush  street  on  the 
the  danger  incident  to  doing  so,  yet  west  to  Hastings  street  on  the  east,  a 
he  persisted  in  playing  with  said  ma-  distance  of  1,400  feet  and  beyond.  On 
chine,  the  court  instructs  the  jury  that  the  west  end  is  the  depot,  with  fences 
such  action  on  his  part  amounts  to  con-  and  gates,  and  employees  stationed  at 
tributory  negligence,  such  as  will  bar  the  gates  to  prevent  the  ingress  of 
his  right  of  recovery,  although  they  those  having  no  business  with  the  rail- 
may  further  believe  that  it  [was]  road  companies.  On  the  north  side 
grossly  negligent  in  the  defendant  are  a  high  brick  wall  and  buildings 
company  to  leave  said  machine  where  extending  the  entire  distance  from 
it  was  left.'  This  was  sufficient,  with-  Brush  to  Hastings  streets.  There  is 
out  the  other  instructions  asked  for  by  an  entrance  from  Atwater  street  at 
appellant,  to  fairly  submit  to  the  jury  Hastings  street  to  these  grounds.  At 
every  element  properly  cognziable  by  this  point  are  admitted  teams  and 
them  in  this  case.  persons  having    business  at    defend- 

"  The  evidence  shows  that  the  place  ant's  elevator  situated  nearly  opposite 
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but  Charles  Bass  and  Rudolph  Formall  testify  that  a  short  time 

previous  to  the  accident  he  had  a  broom  in  his  hand,  and  was  doing 
the  best  he  could.  There  is  no  evidence  that  the  boys  ever  went 
into  the  barn  during  the  absence  of  Wynne  before  the  day  of  the 
accident,  or  that    they  were  ever  invited  or  permitted  by  Peter 

Wynne  to  enter  in  his  absence.  The  door  of  the  west  box  stall  of 
the  north  and  south  barn  fell  upon  Paul,  and  killed  him  instantly. 

This  action  is  brought  to  recover  damages  under  the  statute  in  cases 

Hastings  street.  The  way  from  Hast-  these  slips  is  lowered  by  a  chain  wound 
ings  street  to  the  elevator  is  a  private  around  a  drum,  the  chain  being  con- 
way,  owned  by  and  used  exclusively  trolled  by  a  lever  about  nine  feet  in 
by  the  company  and  those  having  length,  and  inclosed  by  a  railing  about 
business  with  it.  At  the  entrance  from  thirty  inches  high.  The  bottom  of  the 
Hastings  street  a  flagman  is  stationed,  platform  upon  which  the  lever  is 
with  instructions  to  warn  off  all  those  placed  is  between  one  foot  and  eighteen 
who  have  no  business  with  the  com-  inches  above  the  surface  of  the  ground. 
pany.  Upon  the  flagman's  shanty  is  a  The  inclosure  is  twenty  feet  square, 
large  placard  reading  as  follows:  surrounded  by  4x4  scantling,  with  an 
*  Notice.  Railroad  Grounds.  No  opening  on  one  side  about  eighteen 
Thoroughfare.  No  Trespassing  Al-  inches  wide,  through  which  the  man 
lowed.  Dangerous.'  The  flagman  whose  duty  it  is  to  turn  the  lever 
was  instructed  to  warn  and  keep  enters.  The  lever  is  fastened  by  a 
strangers  out  of  the  premises.  This  chain  when  the  apron  is  up.  As  the 
yard  is  occupied  by  eighteen  tracks,  boat  enters  this  slip,  an  employee  on 
and  is  the  yard  not  only  of  the  defend-  board  the  boat  jumps  upon  the  dock, 
ant,  but  of  the  Detroit,  Grand  Haven  enters  the  inclosure,  releases  the  chain 
&  Milwaukee  and  the  Lake  Shore  at  the  proper  moment,  and  the  apron 
Railway  Companies.  Switching  is  descends.  As  it  descends,  the  lever 
constantly  going  on,  and  the  place  is  moves  round.  Between  the  lever  and 
dangerous.  A  short  distance  south  of  the  sides  of  the  inclosure  is  a  space  of 
the  entrance  at  Hastings  street  another  about  eighteen  inches.  Plaintiff's  de- 
flagman  is  stationed,  whose  duty  it  is  cedent  was  a  boy  ten  and  one* half 
to  warn  people  to  keep  off  the  tracks,  years  of  age.  His  mother  had  sent 
and  to  flag  trains  coming  into  and  him  with  a  jug  to  get  some  water  from 
going  out  of  the  station.  At  this  a  sulphur  spring  situated  on  the  de- 
point  is  placed  another  warning,  the  fendant's  grounds  near  its  elevator, 
same  as  that  above  given.  The  de-  She  did  not  know  where  the  spring 
fendant  has  two  slips  into  which  its  was.  Where  the  boy  entered  does  not 
transfer  boats  run,  bringing  passenger  appear,  but  probably  he  entered  either 
and  freight  cars  across  the  river,  at  Hastings  sireet  or  at  some  point 
These  cars  are  pulled  off  the  boats,  east  of  it.  All  that  the  record  discloses 
drawn  several  hundred  feet  east,  and  is  that  he  was  seen  in  the  railroad 
then  switched  into  the  depot.  There  yard,  coming  from  the  elevator  to  this 
is  no  provision  for  passengers  to  alight  slip.  The  slip  was  400  feet  west  of  the 
from  the  cars  at  these  slips  or  to  enter  elevator.  On  the  day  in  question  a 
them.  No  one  can  have  any  business  transfer  boat  loaded  with  passenger 
or  right  there  except  the  employees  of  cars  landed  at  the  slip.  The  boy,  evi~ 
the  company.    The  apron  to  one  of  dently  out  of  curiosity,  went  from  the 
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when  death  is  caused  by  the  wrongful  act,  neglect,  or  default  of 
another.  Section  10,427,  Miller's  Comp.  Laws  1897.  There  is  no 
evidence  in  the  case  as  to  what  caused  the  door  to  fall.  A  horse 
was  in  the  stall  at  the  time  of  the  accident.  The  door  was  a  large 
oak  door,  and  weighed  about  200  pounds.  It  had  two  hangers 
bolted  upon  the  top,  which  ran  upon  an  iron  track.  The  door  was 
four  and  one-half  feet  wide  and  eight  feet  high.  It  was  constructed 
in  1891,  at  the  time  the  barn  was  built.     The  hangers  were  of  a  kind 

elevator  down  to  this  slip,  and  stood  there  is  no  negligence  shown  00  the 
on  or  near  one  of  the  tracks  leading  part  of  the  defendant.  It  is  not  shown 
onto  the  boat.  As  the  boat  entered  that  an  employee  of  the  defendant  saw 
the  slip,  an  employee  jumped  off  re-  the  boy.  It  was  not  to  be  anticipated 
leased  the  lever,  and  returned  to  the  that  the  boy,  even  though  he  were 
boat.  The  signal  was  then  given  to  frightened  by  the  cry  of  '  Look  out/ 
the  engineer,  who  commenced  to  back  would  run  to  the  west,  and  crawl 
his  engine  onto  the  boat.  A  person  under  this  fence,  rather  than  step  back 
not  in  the  employ  of  the  company  saw  a  few  steps,  where  he  would  have  been 
the  boy  and  a  man  named  Cox  stand-  entirely  out  of  danger.  It  was  incum- 
ing  either  upon  or  near  the  tracks,  and  bent  upon  the  plaintiff  to  show  facts- 
called  out  *  Look  out! '  Thereupon  from  which  a  duty  to  protect  this  boy, 
the  boy,  instead  of  stepping  south,  under  the  circumstances,  would  arise, 
where  he  would  have  been  safe,  went  He  failed  to  do  so.  Aside  from  this 
to  the  west,  crawled  under  the  fence  question,  it  is  apparent  that  the  de- 
ar ound  the  lever,  was  struck  by  the  fendant  had  done  all  that  the  law  re- 
lever,  and  killed.  His  administrator  quired  to  keep  strangers  out  of  this 
seeks  damages,  alleging  negligence  on  dangerous  place.  It  is  said  that  men 
the  part  of  the  defendant.  The  court  were  frequently  seen  upon  the  docks, 
[Wayne  County  Circuit  Court],  direct-  fishing.  It  does  not  appear,  however, 
ed  a  verdict  of  no  cause  of  action."  who  these  men  were,  or,  if  they  were 
The  Supreme  Court,  after  stating  the  strangers  having  no  right  there,  that 
foregoing  facts,  rendered  the  follow-  the  defendants  had  any  knowledge  of 
ing  opinion  (per  Grant,  J.):  "  The  it.  They  might  have  been  employees 
theory  of  the  counsel  for  the  plaintiff  or  longshoremen,  who  were  permitted 
upon  the  argument  was  that  it  was  there  to  do  work  in  loading  and  un- 
the  duty  of  the  defendant  to  surround  loading  vessels,  and  therefore  had 
this  platform  where  the  lever  was  with  business  in  the  yard.  This  is  not  the 
a  fence  so  high  and  tight  that  a  boy  case  of  a  turntable  left  unprotected 
could  not  get  through,  under,  or  over  and  unguarded  in  a  position  where 
it.  The  defendant  and  the  other  rail-  boys  would  naturally  resort  to  it.  The 
road  companies  have  many  employees  case  is  within  the  rule  of  Trudell 
at  work  in  this  yard  and  around  these  v.  Railway  Co.  (Mich.),  85  N.  W. 
slips.  The  purpose  of  the  fence  was  Rep.  250;  Rabidon  v.  Railway  Co.,  115 
to  serve  as  a  protection  to  them.  For  Mich.  390,  73  N.  W.  Rep.  386;  Railroad 
that  purpose  it  was  amply  sufficient,  Co.  v.  Smith,  46  Mich.  504,  9  N.  W. 
and  no  accident  had  ever  occurred  be-  Rep.  830;  Hargreaves  ».  Deacon,  25 
fore.  If  it  be  assumed  that  the  boy  Mich.  1.  Judgment  is  affirmed.  The 
was  permitted  to  enter  this  yard,  —  of  other  justices  concurred." 
which  there   is    no    evidence,  —  still 
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that  it  was  customary  to  use  in  Detroit  from  the  time  the  barn  was 
built  to  the  time  of  the  accident.  The  wholesale  hardware  men  of 
Detroit  sold  as  many  of  this  style  of  hangers  as  any  other.  The 
track,  the  hangers,  and  the  method  of  regulating  the  track,  and  the 
hanging  of  the  door,  and  the  use  of  the  hangers,  were  in  common 
and  ordinary  use  at  the  time.     The  plaintiff  recovered. 

The  questions  discussed  in  the  brief  of  counsel  for  defendant  may 
be  reduced  to  two:  First,  whether  there  was  any  evidence  that  the 
door  was  improperly  constructed,  insecurely  fastened,  or  out  of 
repair;  and,  second,  whether  the  testimony  tended  to  show  that 
the  decedent  was  on  the  premises  of  defendant  under  an  implied 
invitation.  In  our  view  of  the  case,  it  is  only  necessary  to  discuss 
one  point,  viz.:  Was  plaintiff's  decedent  invited  into,  or  given 
personal  permission  to  be  in,  the  barn  by  the  alter  ego  of  defendant? 
Peter  Wynne  was  an  employee,  a  laborer,  whose  sole  duty  it  was  to 
•clean  out  the  stable,  bed,  feed,  and  water  the  horses.  He  was  not 
clothed  with  any  authority  whatever  to  represent  the  defendant. 
He  was  simply  a  laborer,  employed  to  take  care  of  the  stable.  He 
had  no  authority  to  employ  boys  or  any  one  else  to  do  his  work. 
There  is  no  evidence  that  the  defendant  or  its  alter  ego  knew  that 
he  was  so  doing.  Peter  Wynne's  duties  were  limited  exclusively  to 
the  manual  labor  he  was  employed  to  perform.  His  act  in  employ- 
ing those  boys  to  do  his  work,  and  in  paying  them,  was  not  the  act 
of  the  defendant.  If  injured  in  consequence  of  being  upon  the 
premises  by  Peter  Wynne's  authority,  the  defendant  was  not  liable 
for  injury  to  any  of  them.  Flower  v.  Railroad  Co.,  69  Pa.  St.  210; 
Driscoll  v.  Scanlon,  165  Mass.  348,  43  N.  £.  Rep.  100;  Sherman  v. 
Railroad  Co.,  72  Mo.  62,  37  Am.  Rep.  423.  Is  every  person  who 
hires  a  man  to  take  care  of  his  stable  responsible  for  damages  to 
those  whom  such  employee  permits  or  invites  to  be  upon  the  prem- 
ises, and  that  against  his  express  instruction,  as  was  the  fact  in 
this  case?  This  case  was  evidently  tried  and  submitted  to  the  jury 
upon  the  theory  that  these  boys  had  been  not  only  permitted  by 
Peter  Wynne  to  be  upon  the  premises,  but  had  been  employed  by 
the  defendant  through  him.  In  the  charge  of  the  court  Peter 
Wynne's  name  is  frequently  used,  while  that  of  Thomas  Wynne,  the 
alter  ego  of  the  defendant,  is  not  mentioned,  and  no  reference  what- 
ever is  made  to  any  act  or  permission  of  his  binding  the  defendant. 
This  will  more  conclusively  appear  from  the  fact  that  the  learned 
counsel  for  the  defendant  framed  his  brief  entirely  upon  the  ques- 
tion of  the  authority  of  Peter  Wynne,  while  the  plaintiff's  attorney 
has  devoted  the  main  portion  of  his  brief  to  an  argument  upon 
the  same  theory;  citing  and  relying  upon  Powers  v.  Harlow,  53 
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Mich.  508,  19  N.  W.  Rep.  257,  a  case,  which,  in  no  sense,  is  the 
parallel  of  this.  The  only  reference  made  in  plaintiff's  brief  to 
the  position  of  Thomas  Wynne  is  in  the  following  language: 
"  Defendant  had  for  years  been  receiving  the  benefit  of  infantile 
labor,  which  was  open,  public,  and  notorious.  This  was  with  the 
knowledge  at  least  of  its  principal  foreman,  Tom  Wynne,  and  done 
by  his  brother."  Manifestly,  it  would  be  unjust,  and  I  think 
unwarranted  in  practice,  to  now  sustain  this  verdict  and  judgment, 
which  were  obtained,  not  upon  the  theory  that  Thomas  Wynne 
employed  or  permitted  these  boys,  including  the  deceased,  upon  the 
premises,  but  upon  the  sole  theory  that  Peter  Wynne  could  and  did 
bind  this  defendant  by  his  conduct.  The  above  statement  in  plain- 
tiff's brief  is  incorrect  in  that  the  defendant  had  not  received  any 
benefit  of  infantile  labor,  and  it  was  not  open,  public,  and  notorious 
that  Peter  Wynne  had  employed  them,  or  that  Tom  Wynne  had  any 
knowledge  of  such  employment  by  Peter.  It  is  just  to  Peter  Wynne 
to  say  that  he  absolutely  denies  employing  these  boys.  The  pro- 
pensity of  boys  to  enter,  and  the  difficulty  of  keeping  them  away, 
from  places  of  this  character,  are  matters  of  common  knowledge. 
It  is  significant  that  these  boys  chose  to  enter  this  barn  in  the 
absence  of  Peter  Wynne  —  a  thing  they  had  never  done  before,  and 
when  the  doors  were  closed.  The  other  two  boys  testified,  "  We 
got  into  the  barn  through  the  front  door,  which  was  open  far  enough 
so  that  we  could  just  get  in."  The  testimony  of  defendant's  wit- 
nesses is  that  the  barn  door  was  fastened  from  the  inside,  and  that 
one  of  the  boys  went  into  the  yard,  and  got  in  through  a  back  door, 
and  unhasped  the  front  door.  The  closing  of  the  door  was  notice 
to  everybody,  not  invited  there,  to  keep  out.  There  is  no  testi- 
mony to  indicate  that  these  boys  had  ever  been  invited  to  enter  the 
barns  for  work  or  play,  or  any  purpose  whatever,  when  the  doors 
were  closed,  and  the  employees  lawfully  in  charge  were  away.  Not 
one  of  these  boys  testified  that  they  were  ever  invited  or  permitted 
there  by  Peter  Wynne  in  his  absence.  The  testimony  on  the  part 
of  the  defendant  is  that  the  boys  were  playing  upon  this  door,  riding 
to  and  fro  upon  it.  This  the  two  boys  denied,  and  testified  that 
Paul  was  behind  them,  in  front  of  this  door;  that  they  did  not 
see  the  door  fall,  and  did  not  know  why  it  fell.  There  were  a 
horse  and  colt  in  the  box  stall  according  to  plaintiff's  testimony, 
and  only  a  horse,  according  to  the  defendant's  testimony.  Why  the 
door  fell  is  unknown.  There  is  testimony  that  it  had  fallen  once  or 
twice  before  by  the  horses  pressing  against  it.  There  is  no  evi- 
dence that  Thomas  Wynne  invited  the  deceased  boy,  or  the  other 
two,  upon  these  premises.    When  the  plaintiff  rested  his  case,  there 


412  American  Negligence  Reports. 

was  not  a  scintilla  of  evidence  connecting  anybody  but  Peter  Wynne 
with  inviting  or  permitting  these  boys  upon  the  premises.  Thomas 
Wynne,  called  by  the  defense,  testified  positively  to  driving  the 
boys  away,  including  the  deceased,  and  that  he  gave  instructions  to 
Peter  not  to  permit  them  upon  the  premises.  Thomas  Wynne  had 
general  charge  of  the  yard,  barn,  and  warehouse  of  the  defendant, 
and  superintended  the  business  there.  How  often  his  duties  took 
him  to  the  barn  does  not  appear.  It  is  now  ought  to  fix  liability 
upon  this  defendant  because  upon  cross-examination  Thomas  Wynne 
testified  as  follows:  "  Q.  Didn't  you  swear  on  the  hearing  that  you 
had  an  idea  how  the  accident  occurred?  No  or  yes,  or  you  do  not 
know?  A.  I  will  explain  it  to  you.  Court:  Make  the  answer  to  it, 
yes  or  no.  If  you  cannot  answer  it  yes  or  no,  say  you  do  not  know. 
Q.  Did  you  do  it?  A.  Well,  I  can  answer  it  if  you  will  give  me  a 
chance  to  answer  it  in  my  own  way.  Q.  No,  sir;  no  chances  on 
this.  Just  answer  it  yes  or  no.  A.  The  question,  as  I  understand 
it  in  my  mind,  I  Know  that  the  door  fell  —  Mr.  Conely:  I  except 
to  your  honor's  ruling  to  require  the  witness  to  answer  yes  or  no, 
and  refusing  to  let  the  witness  answer  it  in  his  own  way.  Court:  I 
have  not  made  that  ruling,  and  never  intended  to  make  it,  bat  the 
cross-examiner  has  a  right  to  limit  his  answer,  and  then  the  witness 
may  go  to  his  own  counsel,  and  make  his  answer  in  his  own  way. 
I  have  not  ruled  he  cannot  explain,  but  the  cross-examiner  can  stop 
him,  and  then  his  own  counsel  can  straighten  him  out.  Mr.  Conely: 
I  take  an  exception  to  the  ruling.  Court:  I  do  that  every  day  and 
every  year  for  six  years.  Mr.  Conely:  Oh,  well,  your  honor,  I  want 
an  exception,  and  the  Supreme  Court  may  test  it.  Court:  I  am 
satisfied  the  way  it  stands  now.  Q.  Do  you  mean  to  tell  this  jury 
that  boys  could  be  used  in  that  barn  sweeping  out,  and  cleaning  it 
up,  and  putting  in  new  bedding,  and  taking  out  the  old  shavings 
out  in  the  manure  pile,  and  all  that,  for  three  or  four  years,  and  you 
not  know  it?  No  or  yes?  A.  That  is  one  of  the  reasons  why  I  told 
my  brother  to  keep  them  out.  Q.  No  or  yes  —  you  did  know  it, 
did  you?  A.  I  knew  that  they  were  there.  Q.  You  knew  your 
brother  was  harboring  them?  A.  No,  sir;  I  did  not  claim  to  harbor 
them.  Q.  You  knew  that  he  was?  A.  No,  sir.  Q.  How  many 
times  did  you  see  them  there?  A.  Well,  I  never  counted  them.  Q. 
How  many,  like  the  sands  of  the  sea,  you  could  not  state?  A.  Not 
so  many.  Q.  Why  didn't  you  discharge  your  brother  the  second 
time  after  you  told  him  not  to  have  them  there  and  they  were  there? 
A.  Because  I  wanted  to  keep  my  brother  to  work.  I  didn't  want 
to  make  a  charge  of  him,  or  a  bum  on  the  street,  and  therefore  I 
kept  him  to  work."     This  claim  is  based  upon  the  last  question  and 
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answer.  This  testimony  goes  no  further  than  that  Mr.  Wynne 
defendant's  alter  ego%  knew  that  the  boys  went  into  the  barn.  This 
does  not  amount,  in  the  law,  to  an  invitation  or  a  persona!  permis- 
sion, which  fastens  upon  the  employer  the  same  duty  that  it  would 
owe  to  its  employees,  or  to  those  entering  the  premises  by  invita- 
tion. Permission  is  not  enough,  even  in  the  case  of  an  infant. 
Hargreaves  t>.  Deacon,  25  Mich.  1.  In  that  case  a  child  of  tender 
years  was  killed  by  falling  into  a  cistern  on  defendant's  premises, 
which  was  left  uncovered.  The  child  was  permitted  to  go  upon  the 
premises  without  any  personal  permission  or  invitation  to  himself,  but 
by  a  tacit  acquiescence  of  the  occupant  in  not  excluding  such  persons 
as  saw  fit  to  enter  them."  Thomas  Wynne,  under  no  aspect  of  this 
case,  as  it  now  stands,  did  any  more  than  to  tacitly  acquiesce  in  the 
presence  of  these  boys  upon  the  premises.  But  tacit  permission  is 
not  enough  to  establish  liability  for  negligent  conditions  on  one's 
own  premises.  In  that  case  the  defendant  was  held  not  liable,  and, 
on  account  of  the  importance  of  this  case  to  persons  employing 
others  to  take  care  of  their  property,  I  quote  from  that  decision: 
"  There  is  some  danger  in  dealing  with  these  questions,  of  confound- 
ing legal  obligations  with  those  sentiments  which  are  independent 
of  the  law,  and  rest  merely  on  grounds  of  feeling,  or  moral  consid- 
erations. We  feel,  usually,  more  indignation  at  wrongs  done  to 
children  than  at  wrongs  done  to  others.  But  the  law  has  not 
usually  given  them  civil  remedies  on  any  such  basis.  Nor  does  it 
usually,  if  ever,  impose  any  duties  on  strangers  towards  them,  rest- 
ing entirely  on  the  fact  that  they  are  children.  Those  who  have 
any  special  dealings  with  them  —  as  parents,  teachers,  and  employers 
—  incur  obligations  appropriate  to  their  relations,  and  differing 
from  those  incurred  towards  others  in  proportion  to  the  necessity 
of  care  and  protection  and  the  risk  of  injury.  But  those  who  have 
no  such  relations  with  them  are  not  liable  for  negligence  in  carry- 
ing on  their  own  business,  beyond  what  would  be  their  liability  to 
others  as  well  as  children,  who  are  equally  free  from  blame."  The 
rule  is  there  further  stated :  "A  person  incurs  no  duties  towards 
persons  by  not  warning  or  driving  them  from  his  premises;  and 
they  go  there,  if  mere  volunteers,  and  without  invitation,  at  their 
own  risk."  The  soundness  of  that  case  has  never  been  questioned 
by  this  court.  On  the  contrary,  it  has  been  regarded  by  the  pro- 
fession as  establishing  the  rule  which  must  be  followed.  We  think 
the  judgment  should  be  reversed,  and  no  new  trial  ordered.  The 
other  justices  concurred. 


I 
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GEIST  V.  MISSOURI  PACIFIC  RAILWAY 

COMPANY. 

Supreme  Court,  Nebraska,  June,  ipoi. 


CHILD  RUN  OVER  AT  RAILROAD  CROSSING  —  CONTRIBUTORY  NEG- 
LIGENCE —  EVIDENCE  —  DANGEROUS  POSITION  —  KNOWLEDGE 
—  INSTRUCTION  —  SIGNAL.  —  i.  The  plaintiff,  a  child  of  six  years,  in 
crossing  the  defendant's  tracks  in  Nicholas  street  in  the  city  of  Omaha, 
was  run  over  by  an  engine  operated  by  (he  defendant,  and  one  of  her  legs 
was  cat  off  above  the  ankle.  The  couri  instructed  the  jury  as  follows: 
"If  you  find  from  the  evidence  that  Lena  Geist  was  of  sufficient  age,  intelli- 
gence, and  experience  to  know  and  realize  the  danger  of  being  where  she 
was,  and  of  attempting  to  cross  in  front  of  an  approaching  train,  then  she 
would  be  chargeable  with  contributory  negligence."  The  evidence  was 
undisputed  that  the  track  over  which  the  engine  approached  the  crossing 
was  obstructed  from  the  plaintiff's  view  by  the  box  cars  standing  on  another 
track,  and  the  plaintiff's  evidence  tended  to  show  that  no  bell  or  whistle 
was  sounded  or  other  signal  given,  and  that  the  plaintiff  did  not  know  of  the 
approach  of  the  engine  until  she  had  reached  the  middle  of  the  track  where 
the  accident  occurred.  Held,  that  the  instruction  was  erroneous,  in  that  it 
excluded  from  the  consideration  of  the  jury  all  evidence  that  the  plaintiff 
was  without  fault  in  attempting  to  cross  the  track,  and  that  she  was  lured 
into  her  dangerous  position  by  the  negligence  of  the  defendant  in  failing 
to  give  any  warning  by  bell,  whistle,  or  otherwise,  that  the  engine  was 
approaching  the  street  crossing,  and  that  her  view  of  the  approaching 
engine  was  obstructed  by  the- box  cars  (i). 

ft.  The  defendant's  evidence  tended  to  show  that,  when  the  plaintiff  discovered 
the  engine,  she  had  not  yet  reached  the  track  of  the  defendant,  where  the 
accident  occurred,  and  that  if  she  had  remained  in  the  position  she  occu- 
pied she  would  not  have  been  injured.  On  this  phase  of  the  case  the  court 
instiucted  as  follows:  "  In  this  case,  if  you  find  from  the  evidence  that 
Lena  Geist  knew  of  the  approach  of  this  engine  in  time  to  avoid  a  collision, 
and  at  the  time  she  obtained  this  knowledge  she  was  in  a  position  of  safety 
if  she  had  remained  there,  then  it  is  immaterial  whether  warning  or  signals  of 
the  approach  of  the  train  was  given  or  not."  Held  error,  as  it  excluded 
from  the  consideration  of  the  jury  the  question  of  whether  she  occupied  a 
position  of  apparent  danger  when  she  first  discovered  the  engine,  and  that 
it  required  her  to  remain  in  a  position  of  apparent  danger  if  such  was  the 
case,  regardless  of  what  persons  of  her  age,  intelligence,  and  experience 
would  ordinarily  do  under  the  same  circumstances. 

3.  The  court  refused  an  instruction  asked  by  the  plaintiff  to  the  effect  that  if 
the  jury  found  that  no  signal  was  given,  and  that  under  all  the  circum- 
stances of  the  case  it  was  negligence  in  the  defendant  to  run  its  engine  onto 
the  crossing  at  Nicholas  street  without  signaling  its  approach  by  bell  or 

1.  See  notes  of  Recent  Cases  Relating  to  Accidents  to  Children  on 
Track,  at  end  of  this  case. 
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whistle,  and  that  such  negligence  was  the  proximate  cause  of  the  injury, 
and  that  the  plaintiff  was  damaged  thereby,  that  then  she  could  recover, 
unless  they  further  found  that  by  her  own  negligence  she  contributed  to 
the  injury.     Held  a  proper  instruction,  and  error  to  refuse  it. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County. 

Action  by  Lena  Geist,  by  Anton  Geist,  her  father  and  next  friend, 
against  the  Missouri  Pacific  Railway  Co.  From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  error.     Judgment  reversed. 

T.  J.  Mahoney,  for  plaintiff  in  error. 

James  W.  Orr  and  John  F.  Stout,  for  defendant  in  error. 

Duffie,  C.  This  case  was  before  the  court,  under  the  title  of 
"  Missouri  Pacific  Railway  Company  v.  Lena  Geist,"  at  the  Septem- 
ber, 1896,  term,  the  former  opinion  being  found  in  49  Neb.  489,  68 
N.  W.  Rep.  640.  On  the  second  trial  judgment  went  for  the  defend- 
ant, and  the  case  is  now  brought  here  by  the  plaintiff,  and  we  are 
asked  to  review  certain  instructions  given  by  the  trial  court  and 
other  instructions  asked  by  the  plaintiff  and  refused.  The  issues 
made  by  the  pleadings  are  fully  set  out  in  the  former  opinion,  but  a 
statement  of  the  facts  which  the  evidence  tends  to  establish  is 
necessary  to  an  understanding  of  the  objections  made  to  the  instruc- 
tions given,  and  to  the  exceptions  taken  to  the  refusal  of  the  court 
to  give  those  requested  by  the  plaintiff. 

The  brief  of  the  defendant  contains  quite  a  complete  statement 
of  the  facts  which  it  claims  are  established  by  the  testimony  given 
on  the  trial,  and,  as  this  statement  contains  a  fair  deduction  of  the 
facts  to  be  drawn  from  the  evidence,  we  copy  it  into  this  opinion, 
remarking,  however,  that  as  to  one  or  two  of  the  points  about 
which  there  was  conflicting  testimony  we  will  hereafter  call  attention 
to  the  evidence. 

"  Nicholas  street,  in  the  city  of  Omaha,  runs  east  and  west,  and 
the  tracks  of  the  Missouri  Pacific  cross  this  street,  running  north 
and  south,  between  Fourteenth  and  Fifteenth  streets.  On  the  day 
of  the  accident  complained  of  about  three  o'clock  in  the  afternoon, 
Lena  Geist,  in  company  with  four  other  girls,  was  returning  home 
from  school,  going  east  on  Nicholas  street.  It  seems  one  of  the 
girls,  Bessie  Hilkner,  was  slightly  in  advance  of  the  other  four  when 
they  arrived  at  the  point  where  Nicholas  street  crosses  the  Missouri 
Pacific  tracks.  The  other  four  girls  were  going  along,  as  children 
will,  having  hold  of  each  others'  hands,  Lena  Geist  being  furthest 
north,  and,  as  some  of  the  witnesses  say,  were  running  along. 
Nicholas  street,  where  it  crosses  the  tracks  of  the  railroad  company, 
is  planked  in  the  center  about  thirty-two  feet  in  width.     There  was 
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no  sidewalk  on  this  street  across  the  tracks,  but  foot  travelers  would 
leave  the  sidewalk  when  going  east  on  arriving  at  the  most  westerly 
track,  and  bear  off  to  the  center  of  the  street,  and  cross  the  tracks 
on  the  planking.  The  defendant  company  at  that  time  had  about 
six  tracks  crossing  this  street,  the  most  westerly  of  which  was  called 
the  '  House  Track/  the  next  track  east  (and  which  was  about 
twenty-five  or  thirty  feet  east)  of  the  house  track  was  called  'Green's 
Track,'  and  the  third  track  from  the  west  was  called  the  '  West  Side 
Track,'  and  was  located  perhaps  six  to  eight  feet  east  of  Green's 
track.  At  the  time  of  the  accident  there  were  several  —  perhaps 
five  or  six  —  box  cars  standing  on  Green's  track,  south  of  Nicholas 
street,  the  most  northerly  of  which  cars  came  up  about  flush  with 
the  south  side  of  the  planking.  The  cars  were  set  close  together, 
but  it  does  not  appear  whether  they  were  coupled  to  each  other  or 
not.  A  few  moments  before  the  accident  occurred,  switch  engine 
No.  296  was  backed  south  across  Nicholas  street  to  a  point  about 
eighty  feet  south  of  the  south  line  of  the  street,  and  stopped,  where 
it  remained  stationary  for  a  few  moments,  while  the  foreman  received 
orders  from  the  yard  master,  and,  after  receiving  his  orders  (his 
engine  being  headed  north),  he  signaled  the  engineer  to  move  north* 
ward  on  this  third  track  from  the  west,  the  purpose  being  to  go  to 
the  north  part  of  the  yard,  in  the  discharge  of  some  duty.  The 
uncontradicted  evidence  is  that  before  starting  northward  the  engine 
bell  was  rung  for  the  purpose  of  notifying  two  of  the  crew  that  the 
engine  was  about  to  start,  and  as  the  engine  moved  forward,  at  a 
rate  of  speed  of  three  or  four  miles  an  hour,  on  the  east  side  of  this 
string  of  box  cars,  the  engineer,  being  in  his  proper  place,  was  on 
the  right  or  east  side  of  the  engine,  the  fireman  on  the  left  or  west 
side.  The  engineer's  position  was  such  as  to  prevent  his  seeing  any 
one  coming  from  the  west  on  Nicholas  street,  and  for  that  reason 
the  fireman  kept  a  lookout  from  his  side,  and  when  within  about 
twenty-five  or  thirty  feet  of  the  south  side  of  the  crossing  of  Nicholas 
street  the  fireman  saw  the  girl  (Bessie  Hilkner)  crossing  the  track 
upon  which  the  engine  was  moving,  she  going  east,  and  signaled  the 
engineer  to  stop  or  slow  up,  which  he  did;  and  after  the  little  girl 
was  seen  by  the  engineer,  having  crossed  the  track,  the  engineer 
started  forward  again  at  about  two  miles  an  hour,  when  the  remain- 
ing four  of  the  party  of  girls  came  up  to  the  track,  going  east,  and, 
as  has  been  said,  Lena  Geist  was  furthest  north,  and  consequently 
furthest  from  the  engine,  or  coming  from  the  south.  She  was  per- 
haps slightly  in  advance  of  the  other  three,  but  all  had  hold  of  hands. 
It  seems  when  they  first  saw  the  engine,  according  to  the  testimony 
of  plaintiff's  witness,  the  one  nearest  the  engine,  May  Aylesbury, 
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was  thirteen  feet  from  the  engine,  and  about  six  feet  west  of  the 
track  upon  which  it  was  moving,  and  Lena  Geist  was  still  further 
north.  Lena  Geist  attempted  to  run  across  the  track  in  front  of 
this  approaching  engine,  and  pull  the  other  girls  with  her,  and  they 
attempted  to  prevent  her  doing  so,  when  she  either  let  go  of  the 
hand  holding  her  or  the  hand  hold  was  broken,  and  she  either  ran 
or  fell  in  front  of  the  approaching  engine,  the  wheels  of  the  engine 
passing  over  her  left  foot,  cutting  it  off  above  the  ankle.  She  was 
taken  out  from  under  the  locomotive  at  about  the  place  where  the 
tank  or  the  tender  is  coupled  to  the  engine,  and  was  about  six  or 
eight  feet  south  of  the  north  side  of  the  planking,  and  on  the  plank- 
ing. The  engineer  did  not  see  Lena  Geist  until  after  he  had 
stopped  his  engine,  and  was  not  in  a  position  where  he  could  have 
seen  her.  Indeed,  it  is  admitted  in  the  record  that  '  the  plaintiff 
announces  to  the  court  for  the  second  time  that  she  makes  no  claim 
of  negligence  against  the  defendant  for  failure  to  discover  the 
perilous  situation  of  the  plaintiff,  or  for  failure  to  do  anything  to 
prevent  the  accident  after  the  defendant's  employees  did  discover 
her  situation.'  John  Swift,  the  crossing  watchman,  seeing  these 
four  girls  approaching  when  he  was  about  forty  or  fifty  feet  east 
of  them,  started  toward  them  running,  shaking  his  flag,  and 
attempting  to  stop  them  from  going  on  the  track  upon  which  the 
engine  was  moving;  and  the  engineer,  seeing  the  flagman  making 
these  gestures,  concluded  something  was  wrong,  and,  without 
knowing  what  it  was,  stopped  his  engine,  as  he  says,  in  the 
distance  of  five  or  six  feet,  and  then  discovered  the  accident  had 
occurred. ' ' 

The  evidence  for  the  plaintiff  tends  to  establish  the  following  as 
the  circumstances  under  which  the  accident  occurred:  The  plain- 
tiff with  three  companions  but  little  older  than  herself,  was  return- 
ing home  from  school,  going  east  on  Nicholas  street.  Their  view 
of  the  railroad  track  south  of  the  Nicholas  street  crossing  was 
obstructed  by  a  number  of  box  cars  standing  on  one  of  the  tracks 
west  of  the  track  on  which  the  accident  occurred.  The  engine  in 
question  approached  the  crossing  from  the  south.  The  four  little 
girls  were  walking  side  by  side  holding  each  other  by  the  hand,  the 
plaintiff  being  furthest  north,  and  slightly  in  advance  of  her  com- 
panions. When  the  engine  was  first  discovered,  the  plaintiff  was 
between  the  rails  of  the  track  over  which  the  engine  was  passing, 
and  her  companions  just  outside  of  the  west  rail  of  said  track.  The 
engine  was  at  the  time  close  to  them.  Under  the  testimony,  the 
jury  could  well  have  found  the  facts  as  above  stated,  or,  on  the 
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other  hand,  there  was  evidence  which  would  support  a  finding  by 
the  jury  that  the  facts  were  as  given  above  in  the  statement  taken 
from  the  defendant's  brief. 

In  this  condition  of  the  case,  we  proceed  first  to  examine  the 
instructions  given  by  the  court  and  excepted  to  by  the  plaintiff. 
The  eighteenth,  twenty-third,  and  twenty-fourth  instructions  of  the 
court  are  as  follows: 

"18.  The  jury  are  instructed  that  persons  of  immature  or  tender 
years  are  not  necessarily  exempt  from  the  charge  of  contributory 
negligence,  and  while  as  a  rule  infants  are  not  chargeable  to  the 
same  degree  as  adults  are  with  acts  of  negligence  contributing  to  an 
injury,  yet  every  person  is  held,  of  any  age,  chargeable  with  that 
degree  of  precaution  for  his  own  protection  that  his  intelligence, 
experience,  and  discretion  enable  them  to  exercise,  and  if  in  this 
case  you  find  from  the  evidence  that  Lena  Geist  was  of  sufficient 
age,  intelligence,  and  experience  to  know  and  realize  the  danger  of 
being  where  she  was,  and  of  attempting  to  cross  in  front  of  an 
approaching  train,  then  she  would  be  chargeable  with  contributory 
negligence,  if,  under  the  evidence  and  instructions,  you  find  that 
the  plaintiff  was  negligent." 

"  23.  The  jury  are  instructed  that  while  persons  of  immature 
years  and  infants  are  not  held  to  the  same  degree  of  care  for  their 
own  protection  as  adults  are,  yet  they  are  held  to  the  exercise  of 
that  degree  of  care  and  prudence  for  their  own  safety  that  their 
knowledge,  experience,  and  intelligence  teach  them  they  should 
exercise,  and  in  this  case  if  you  find  that  Lena  Geist  was  of  suffi- 
cient age  and  intelligence  to  know  and  appreciate  the  danger  of 
attempting  to  cross  in  front  of  a  moving  locomotive,  and  that  she 
made  such  attempt,  and  that  she  was  injured  while  making  such 
attempt,  then  she  cannot  recover  in  this  action,  and  your  verdict 
must  be  for  the  defendant. 

"  24.  The  jury  are  instructed  that  signals  of  warning  of  the  approach 
of  a  train,  and  the  service  of  flagmen  or  crossing  watchmen,  are  for 
the  purpose  of  warning  persons  who  are  about  to  cross  the  tracks 
of  the  railroad  company  that  a  train  or  an  engine  is  approaching, 
and  that  it  is  dangerous  for  such  persons  to  proceed  further  or  go 
upon  that  track  where  such  engine  or  train  is  moving  but  if  such 
person  is  aware  of  the  approach  of  such  train,  and  at  the  time  she 
becomes  aware  of  it  she  is  in  a  position  of  safety,  then  it  is  imma- 
terial whether  such  warnings  are  given  or  not.  In  this  case,  if  you 
find  from  the  evidence  that  Lena  Geist  knew  of  the  approach  of  this 
engine  in  time  to  avoid  a  collision,  and  at  the  time  she  obtained  this 
knowledge  she  was  in  a  position  of  safety  if  she  had  remained  there, 
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then  it  is  immaterial  whether  warnings  or  signals  of  the  approach  of 
the  train  were  given  or  not." 

One  of  the  objections  made  to  these  instructions  is  that  they 
completely  eliminate  and  take  from  the  jury  the  question  of  whether 
Lena  Geist  was  in  a  position  of  apparent  danger  when  she  first  dis- 
covered the  engine,  and  whether  she  was  induced  to  place  herself 
there  by  the  negligence  of  the  defendant  in  failing  to  ring  the  bell 
or  sound  the  whistle  of  the  engine,  or  to  take  other  precautions 
which  ordinary  prudence  would  suggest  to  warn  persons  about  to 
cross  its  tracks  that  an  engine  was  approaching.  The  law  is  well 
settled  that  one  who  is  placed  in  a  position  of  apparent  danger  by 
the  negligent  act  of  another  is  not  guilty  of  contributory  negligence 
in  an  attempt  to  escape  the  apparent  impending  peril,  though  he 
does  not  use  the  same  judgment  and  discretion  in  making  an  attempt 
that  one  of  ordinary  prudence  and  judgment  would  exercise  under 
other  circumstances.  The  question  in  such  a  case  is  not  what  a 
prudent  man  would  do  under  ordinary  circumstances,  for  the 
suddenness  of  the  emergency  and  the  excitement  of  the  influence  of 
terror  must  be  taken  into  account.  This  is  the  rule  even  in  case  of 
adults,  who  are  chargeable  with  a  higher  degree  of  diligence  and 
prudence  than  a  child  of  the  age  of  six  years.  Beach,  Contrib. 
Neg.  44,  and  cases  cited.  This  court  in  St.  Jos.  and  Grand  Island 
R.  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W.  Rep.  887  (9  Am.  Neg. 
Cas.  550*),  has  said:  "6.  Independent  of  the  statutory  rule,  a 
passenger  who  is  placed  in  a  position  of  apparent  imminent  peril 
through  the  negligence  of  the  carrier  may  recover  for  injuries 
received  while  endeavoring  to  escape  in  obedience  to  the  natural 
instinct  of  self-preservation,  provided  he  exercises  ordinary  pru- 
dence in  view  of  the  circumstances  as  they  appear  to  him  at  the 
time.  7.  And  such  is  the  rule,  although  it  subsequently  appear  that 
the  danger  was  apparent  only,  and  not  real,  since  the  carrier  whose 
negligence  is  the  proximate  cause  of  the  injury  cannot  complain 
on  the  ground  that  passengers  err  in  that  estimate  of  the  danger 
confronting  them  or  the  choice  of  means  to  insure  their  safety/' 

The  circumstances  under  which  the  injury  occurred  to  the  plain- 
tiff were  related  by  Louisa  Benson,  the  oldest  of  the  four  school 
children  who  were  together  at  the  time.  She  stated  that  she  had  to 
cross  the  tracks  of  the  company  on  her  way  to  and  from  school; 
that  there  were  about  a  dozen  tracks  crossing  Nicholas  street;  that 
there  was  no  sidewalk  along  the  street  where  it  was  crossed  by  the 
railroad  tracks,  but  the  street  itself  was  planked  for  wagons  and  people 
to  cross  on;  that  the  children  were  dismissed  from  school  about 
three  o'clock  on  the  day  of  the  accident,  and  were  going  home;  that 
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when  they  came  near  the  tracks,  and  to  the  end  of  the  sidewalk  they 
went  into  the  street,  and  were  walking  east  on  the  planking,  and 
near  the  south  part  thereof,  when  they  first  saw  the  engine.  From 
this  point  her  evidence  continues  as  follows:  "  Q.  Did  you  see  any 
engine  coming  along  there  while  you  were  going  east?  A.  Yes,  sir. 
Q.  Where  were  you  and  the  other  girls  when  you  first  saw  the 
engine?  A.  We  was  right  near  the  track.  Q.  How  close  was  your 
sister  Anna  to  the  track  ?  A.  She  was  right  pretty  near  on  it. 
Q.  Pretty  near  on  the  track  ?  A.  Yes,  sir.  Q.  Did  you  have  hold 
of  hands  ?  A.  I  don't  think  so,  Q.  Where  was  Lena  Geist  at  the 
time  you  saw  the  engine?  A.  She  was  on  the  middle  of  the  track. 
Q.  And  where  was  May  Aylesbury  ?  A.  She  was  on  the  other  side 
of  Lena.  Q.  On  the  other  side  of  Lena  ?  A.  Yes,  sir.  Q.  Do 
you  know  whether  May  and  Lena  had  hold  of  hands  ?  A.  Yes,  sir. 
Q.  They  had  hold  of  hands?  A.  Yes,  sir.  Q.  Where  was  May  with 
reference  to  the  tracks  ?  A.  Why,  she  was  about  two  steps  away 
from  it.  Q.  And  Lena  was  between  the  rails  ?  A.  Yes,  sir. 
Q.  How  close  was  the  engine  to  Lena  when  you  first  saw  it  ? 
A.  About  fifteen  feet.  Q.  When  you  first  saw  the  engine,  it  was 
about  fifteen  feet  from  Lena  ?  A.  Yes,  sir.  Q.  And  at  that  time 
Lena  was  between  the  rails  ?  A.  Yes,  sir.  Q.  Which  way  was 
Lena  going  at  that  time?  A.  She  was  going  across  the  street. 
Q.  That  is  east  or  west  ?  A.  East.  Q.  Which  way  were  you  going? 
A.  I  was  going  east.  Q.  You  were  going  east  also?  A.  Yes,  sir. 
Q.  Which  way  was  Anna  going  ?  A.  She  was  going  with  Lena. 
Q.  Your  little  sister?  A.  Yes,  sir.  Q.  Which  way  was  May 
going?  A.  She  was  going  with  them.  Q.  Which  direction  was  the 
engine  going  ?  A.  North.  Q.  Would  that  be  towards  the  little 
girls  or  away  from  them  ?  A.  Towards  them.  Q.  Now,  up  to  the 
time  that  you  saw  them  in  that  position  was  there  any  bell  sounded 
by  that  engine  ?  A.  No,  sir.  Q.  Was  there  any  whistle  sounded  ? 
A.  No,  sir.  Q.  Was  there  any  flagman  or  person  there  watching 
that  crossing  at  that  time  ?  A.  No,  sir.  Q.  Did  you  know  any- 
thing about  the  engine  coming  until  Lena  got  on  the  track,  and  your 
sister  up  against  the  track  ?  A.  No,  sir.  Q.  How  was  the  engine 
going?  A.  It  was  going  fast.  Q.  Do  you  know  whether  it  had  any 
cars  attached  to  it?  A.  No,  sir.  Q.  Do  you  mean  that  you  do  not 
know  or  that  it  did  not  have  any  ?  A.  It  didn't  have  any.  Q.  Then 
what  did  you  do  when  you  saw  the  engine  in  that  position  and  the 
other  girls  in  that  position  ?  A.  I  told  them  to  get  off  the  track. 
Q.  What  else  did  you  do  ?  A.  Began  to  holler.  Q.  And  what  else 
did  you  do  ?  A.  When  Lena  was  knocked  down  and  my  sister  was 
knocked  down  I  pulled  my  sister  off  the  track.     Q.  When  Lena  was 
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knocked  down,  your  sister  was  knocked  down?  A.  Yes,  sir. 
Q.  Where  did  your  sister  fall  when  she  was  knocked  down?  A.  She 
fell  on  the  track.  Q.  That  is  on  the  rails  or  between  the  rails  ? 
A.  I  don't  just  remember.  Q.  What  did  you  do  with  your  sister  ? 
A.  I  took  her  off  the  track.  Q.  Do  you  know  what  part  of  the 
engine  struck  your  sister?  A.  The  front  part.  Q.  And  what 
became  of  Lena  when  she  was  knocked  down?  A.  She  got  under 
the  engine,  I  thought  it  was.  Q.  How  far  did  the  engine  go  before 
it  stopped  ?  A.  It  ran  across  the  street.  Q.  To  which  side  of  the 
planking?    A.  The  north  side." 

It  will  be  seen  from  the  foregoing  that  the  jury  might  have  found 
that  the  plaintiff,  at  the  time  she  discovered  the  engine,  was  on  or 
about  the  center  of  the  track  over  which  the  engine  was  approach- 
ing. Certainly  there  was  evidence  to  show  that  she  was  already 
crossing  the  track  before  she  knew  of  the  approach  of  the  engine, 
and  that  she  got  into  this  dangerous  position  through  the  neglect 
of  those  in  charge  of  it  to  give  any  warning.  If  such  was  the  case, 
then  she  was  not  negligent  in  getting  into  the  dangerous  position  in 
which  these  witnesses  place  her;  but  the  court  ignores  this  testi- 
mony in  its  eighteenth  instruction,  and  charges  the  jury  "that  if 
you  should  find  from  the  evidence  that  Lena  Geist  was  of  sufficient 
age,  intelligence,  and  experience  to  know  and  realize  the  danger 
of  being  where  she  was,  and  of  attempting  to  cross  in  front  of  an 
approaching  train,  then  she  would  be  chargeable  with  contributory 
negligence,  if  under  the  evidence  you  find  the  plaintiff  was  negli- 
gent." 

We  have  been  at  some  loss  to  determine  just  what  construction  to 
put  upon  the  last  phrase  of  this  instruction,  and  we  doubt  whether 
it  expresses  the  true  meaning  of  the  court.  Our  best  judgment 
leads  us  to  believe  that  the  court  used  the  word  "  plaintiff"  where 
"defendant"  was  intended,  and  this  construction  is  supported  by 
the  fact  that  this  is  the  first  instruction  in  which  the  court  calls  the 
attention  of  the  jury  to  matters  that  would  constitute  contributory 
negligence  on  the  part  of  the  plaintiff.  In  the  preceding  instruc- 
tions the  court  called  attention  to  facts  in  the  case  which  would  or 
would  not  make  the  defendant  negligent,  and  had  told  the  jury,  in 
the  absence  of  negligence  on  its  part,  the  plaintiff  could  not  recover. 
In  these  prior  instructions  it  has  been  stated  in  a  general  way  that 
the  plaintiff  could  not  recover  even  on  a  showing  that  the  defendant 
had  been  negligent,  provided  her  own  negligence  had  contributed 
to  the  injury,  and  the  eighteenth  instruction  took  up  matters  which 
the  jury  were  told  would  constitute  contributory  negligence  on  her 
part,  and  prevent  a  recovery,  even  though  under  the  evidence  and 
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instructions  the  jury  believed  that  the  "  plaintiff  "  (meaning  defend- 
ant) was  guilty  of  negligence.  Can  this  instruction  be  supported  as 
a  correct  rule  of  law  to  govern  in  such  cases  ?  We  are  speaking  of 
it  now  under  the  well-understood  rule  that  each  party  has  a  right 
to  have  the  case  presented  to  the  jury  upon  his  own  theory,  provided 
there  be  sufficient  evidence  to  support  that  theory.  There  was  evi- 
dence, as  we  have  seen,  sufficient  to  support  a  finding  that  the  plain- 
tiff, without  any  warning  from  the  defendant,  reached  the  center  of 
the  track  before  discovering  that  she  was  in  any  danger  from  the 
passing  engine.  That  this  was  a  dangerous  position  all  will  concede ; 
that  it  was  dangerous  "  to  attempt  to  cross  in  front  of  an  approach- 
ing train'*  is  not  a  question  for  dispute;  but  to  say  that  she  was 
chargeable  with  contributory  negligence  because  of  this  situation  is 
to  wholly  ignore  the  evidence  tending  to  show  that  she  walked  to 
the  center  of  the  track  and  attempted  to  cross  in  front  of  the 
approaching  train  because  of  the  defendant's  failure  to  give  her 
warning  of  the  danger  of  the  attempt,  and  because  that  danger  was 
not  visible  to  her  in  consequence  of  the  box  cars  left  by  the  defend- 
ant in  such  a  position  as  to  shut  off  her  view  of  the  approaching 
engine.  Under  this  instruction,  the  plaintiff  might  have  been  exer- 
cising the  highest  possible  degree  of  care  up  to  the  time  she  found 
herself  between  the  rails,  and,  though  she  may  have  gone  as  far  as 
she  did  in  consequence  of  the  defendant's  negligence,  still  she  is 
guilty  of  contributory  negligence,  and  this  is,  in  the  words  of  the 
plaintiff's  brief,  "not  because  of  anything  which  she  did,  or  any- 
thing which  she  omitted  to  do,  but  because  she  may  have  been  old 
enough  to  know  that  it  is  dangerous  to  dispute  the  right  of  way  with 
an  approaching  engine."  The  vice  of  the  instruction  inheres  in 
wholly  disregarding  the  fact  that  the  plaintiff's  evidence  tends  to 
show  that  the  plaintiff's  attempt  to  cross  the  defendant's  track  was 
without  negligence  on  her  part,  and  that  the  dangerous  position  in 
which  she  found  herself  was  in  consequence  of  the  neglect  of  the 
defendant  in  failing  to  give  any  warning  of  the  approach  of  the 
engine  It  left  to  the  jury  but  one  fact  to  pass  on,  viz.:  "Was 
the  plaintiff  of  sufficient  age,  intelligence,  and  experience  as  to 
know  and  realize  the  danger  of  being  where  she  was,  and  of  attempt- 
ing to  cross  in  front  of  an  approaching  train  ?  " 

What  has  been  said  probably  sufficiently  disposes  of  instructions 
18,  23,  and  24,  and,  as  the  case  will  have  to  be  reversed  because  of 
the  errors  discussed,  it  will  not  be  profitable  to  spend  time  in  an 
examination  of  the  sixteenth  instruction,  to  which  exceptions  are 
taken  by  the  plaintiff.  The  error  complained  of  arises  more,  we 
believe,  from  a  use  of  words  not  aptly  adapted  to  convey  the  idea  in 


American  Negligence  Reports.  423 

the  mind  of  the  court  than  in  the  announcement  of  an  erroneous 
legal  principle.  No  one  can  doubt,  under  the  decisions  in  this 
State,  that  the  statute  requiring  the  ringing  of  a  bell  or  the  sound- 
ing of  a  whistle  was  intended  to  give  warning  to  those  approaching 
a  railway  crossing  as  well  as  those  actually  on  the  track  of  the  com- 
pany, and  we  can  hardly  believe  that  the  jurors  would  understand 
that  because  the  court  told  them  in  this  instruction  "that  the 
defendant  company  has  a  right,  and  it  is  lawful  for  it,  to  cross 
Nicholas  street  with  its  engines  and  cars  upon  its  tracks  as  it  was 
doing  at  the  time  of  the  injury  complained  of,"  it  might  negligently 
run  over  any  one  who  might  be  upon  the  crossing.  The  idea  in  the 
mind  of  the  court,  and  intended  to  be  conveyed  by  this  language, 
undoubtedly  was  that  the  defendant  had  a  lawful  right  to  lay  its 
tracks  across  the  street  and  operate  its  engines  thereon. 

Error  is  also  alleged  on  account  of  the  refusal  of  the  court  to  give 
instruction  numbered  i,  requested  by  the  plaintiff.  This  instruc- 
tion is  too  lengthy  to  be  copied  into  this  opinion,  which  is  already 
extended  beyond  what  is  desirable.  The  material  part  of  the 
instruction,  and  the  legal  principle  embodied  therein,  is  fairly  set 
out  in  the  following  paragraphs  taken  therefrom:  "  You  are  there- 
fore instructed  that,  to  entitle  the  plaintiff  to  recover  in  this  case 
on  account  of  failure  to  give  signal  by  bell  or  whistle  in  approach- 
ing the  crossing,  the  following  facts  must  be  established  by  a  fair 
preponderance  of  the  evidence:  First,  that  the  defendant  did,  at 
the  time  and  place  specified  in  plaintiff's  petition  run  its  engine  onto 
the  said  crossing  of  Nicholas  street,  over  the  defendant's  tracks, 
without  giving  a  signal  of  the  approach  of  said  engine  to  said  cross- 
ing by  either  bell  or  whistle;  second,  that  said  failure  to  give  signal 
by  bell  or  whistle  was,  under  all  the  circumstances  shown  by  the 
evidence,  negligence  on  the  part  of  the  defendant;  third,  that  said 
negligence  was  the  proximate  cause  of  the  injury  to  said  Lena  Geist; 
and,  fourth,  that  said  Lena  Geist  sustained  damages  by  reason  of 
said  negligence.  Unless  the  evidence  in  the  case  establishes  every 
one  of  the  foregoing  elements,  the  plaintiff  would  not  be  entitled  to 
recover  on  account  of  the  alleged  negligence  in  omission  to  give  a 
signal  of  the  approach  of  said  locomotive  to  said  crossing,  but,  if 
all  of  the  foregoing  elements  are  established  by  a  preponderance  of 
the  evidence,  your  verdict  should  be  for  the  plaintiff,  unless  the 
said  Lena  Geist,  by  negligence  on  her  own  part,  contributed  to  the 
injury."  The  court  in  its  seventeenth  instruction  had  told  the  jury 
"  that  the  failure  to  ring  the  bell  or  give  other  warning  of  the 
approach  of  the  train  to  the  crossing,  if  such  failure  there  was,  does 
not  in  itself  constitute  negligence  and  entitle  the  plaintiff  to  recover, 
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but  such  circumstances  can  only  be  considered  by  you  in  connection 
with  others,  as  tending  to  prove  negligence  on  the  part  of  the 
defendant  company."  Whether  this  announces  a  correct  rule  of  the 
law,  under  our  statute,  cannot  now  be  considered.  It  was  the  rule 
adopted  by  this  court  in  Railroad  Co.  v.  Metcalf,  44  Neb.  848,  63  N. 
W.  Rep.  51,  and  has  been  followed  in  other  cases.  It  was  the  rule 
applied  by  this  court  on  the  former  appeal,  and  has  become  the  law 
of  the  case,  and  must  govern  the  case  to  the  end.  Hiatt  v.  Brooks, 
17  Neb.  33,  22  N.  W.  Rep.  73;  Meyer  v.  Shamp,  26  Neb.  729,  42  N- 
W.  Rep.  757.  While  a  neglect  of  the  statutory  duty  to  ring  the  bell 
or  blow  the  whistle  of  an  engine  on  the  approach  to  a  crossing  may 
be  only  evidence  of  negligence  on  the  part  of  the  company,  the 
rights  of  the  plaintiff  are  not  dependent  on  the  statute  alone.  The 
common  law  imposes  on  the  defendant  the  duty  to  so  operate  its 
trains  that  others  shall  not  be  injured  through  its  negligence.  This 
court  has  often  been  called  on  to  say  what  constitutes  negligence, 
and  the  following,  taken  from  the  headnotes  in  Brotherton  v. 
Manhattan  Improvement  Co.,  48  Neb.  563,  1  Am.  Neg.  Rep.  115, 
is  probably  as  apt  and  brief  a  definition  as  can  be  found:  "  '  Neg- 
ligence '  is  the  failure  to  exercise  such  care,  prudence,  and 
forethought  as,  under  the  circumstances,  duty  requires  should  be 
given  or  exercised.  It  may  consist  in  the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs,  would  do.  Fox- 
worthy  v.  City  of  Hastings,  23  Neb.  772,  37  N.  W.  Rep.  657,  fol- 
lowed: "  Another  definition  is  this:  "  The  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  affairs,  would  do,  or  doing  some- 
thing which  a  prudent  and  reasonable  man  would  not  do."  Omaha 
St.  R'y  Co.  v.  Craig,  39  Neb.  601,  9  Am.  Neg.  Cas.  547,  58  N.  W.  Rep. 
209.  Under  these  definitions  of  "  negligence,"  it  is  evident  that  if 
ordinary  care  and  prudence  required  the  defendant  to  give  warning 
of  the  approach  of  the  engine  to  the  crossing  at  Nicholas  street,  by 
ringing  the  bell  or  blowing  the  whistle,  a  neglect  to  do  so  would  be 
negligence.  Under  the  instruction  asked  by  the  plaintiff,  it  was 
left  with  the  jury  to  say  whether,  under  all  the  circumstances  in  the 
case,  the  giving  of  these  signals  was  necessary  in  the  exercise  of 
ordinary  care,  and,  if  they  found  that  ordinary  care  required  it,  then 
a  failure  to  give  such  signals  would  be  negligence.  In  the  seven- 
teenth instruction  given  by  the  court,  the  jury  were  not  only  per- 
mitted to  say  whether,  under  the  circumstances,  the  giving  of  the 
signal  was  necessary  in  the  exercise  of  ordinary  care,  but  they  were 
told  that,  even  if  they  should  find  that  ordinary  care  required  the 
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giving  of  such  warning,  even  then  the  omission  of  the  signal  —  that 
is,  the  omission  to  exercise  ordinary  care  —  was  the  only  evidence 
of  negligence.  It  is  urged  by  the  defendant  that  the  instruction 
now  under  consideration  is  objectionable  as  selecting  out  a  circum- 
stance or  group  of  circumstances  as  to  which  there  has  been  evi- 
dence, and  telling  the  jury  that,  if  proved,  they  constituted 
negligence.  The  facts  upon  which  the  jury  were  to  determine  the 
negligence  of  the  defendant,  under  this  instruction,  were  ultimate 
facts,  viz. :  Was  a  signal  given,  and  did  ordinary  care  and  prudence 
require  that  one  should  be  given,  under  the  circumstances  in  evi- 
dence before  them?  If  these  two  facts  were  found  as  claimed  by 
the  plaintiff,  negligence  of  the  defendant  was  established  as  a  matter 
of  law.  The  instruction  was  as  unobjectionable  as  would  be  a 
charge,  in  the  case  of  one  on  trial  for  theft,  that  if  he  feloniously 
stole  and  carried  away  the  property  of  another,  intending  thereby 
to  deprive  the  owner  permanently  of  his  property  and  to  convert  it 
to  his  own  use,  he  would  be  guilty  of  larceny.  We  think  the 
instruction  should  have  been  given.  We  recommend  that  the  judg- 
ment of  the  District  Court  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

Ames  and  Albert,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  above  given,  the  judgment  of  the 
District  Court  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

NOTES  OF  RECENT  CASES  RELATING  TO  CHILDREN  INJURED  AT 

CROSSINGS  AND  ON  TRACKS. 

Among  recent  actions  arising  oat  of  Accidents  to  Children  on  Track,  are  the 
following: 

Child  run  over  on  track  —  Speed  of  train  —  City  limits  —  Ordinances,  —  In  Sund- 
makkr  v.  Yazoo  &  Mississippi  Valley  R.  R.  Co.  (Louisiana,  May,  iqoij,  30  So. 
Rep.  285,  action  for  death  of  child,  two  years  of  age,  judgment  for  plaintiff  was 
modified  in  respect  to  damages,  verdict  for  $10,000  being  reduced  to  $5,000. 
The  syllabus  by  the  court  states  the  case  as  follows: 

44 1.  It  is  a  question  of  fact  to  be  determined  from  the  evidence,  whether  a 
railway  train,  moving  within  municipal  limits,  was  being  run  at  a  speed  unsafe 
and  dangerous  to  the  general  public,  so  much  so  as  to  amount  in  law  to  omission 
to  use  reasonable  care  to  avoid  accidents  in  general,  and  the  one  in  question  in 
particular. 

"2.  For  if  the  train  was,  considering  all  the  circumstances,  recklessly  pro- 
pelled, and  to  its  high  rate  of  speed  is  the  casualty  due,  then  there  was  fault  on 
part  of  defendant  amounting  to  actionable  negligence. 

"3.  It  matters  not  that  there  was  no  statute  or  municipal  ordinance  regulating 
the  rate  of  speed  at  which  trains  should  be  run  in  that  part  of  the  city. 
Because  legislatures  or  town  councils  fail  to  act  in  this  respect  does  not  give 
railway  companies  license  to  run  trains  recklessly  fast  through  much-used  dis- 
tricts of  a  city. 
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44  4.  The  right  to  protection  of  life  and  limb  is  inherent,  and  is  not  affected 
by  the  omission  of  statutes,  or  by  the  nonexistence  of  laws  or  regulations 
recognizing  the  right  and  guarding  against  its  violation,  or  making  provision 
for  its  enforcement. 

"5.  The  rule  that  the  highest  rate  of  speed  consistent  with  the  safety  of  their 
passengers  is  permissible  to  railway  trains  has  its  exceptions,  and  one  of  these 
arises  where  a  train  enters  the  limits  of  a  city  or  town  where  people  congregate 
and  pass  to  and  fro  in  numbers.  Then  it  is  that  those  in  charge  of  a  train  owe 
a  duty  quite  as  great  to  those  on  the  outside  as  to  those  on  the  inside.  Thus, 
while  conveying  their  passenger  in  safety  and  with  speed,  the  latter  must  be 
so  regulated  and  controlled  as  to  show  due  regard  to  the  safety  of  those  without 
the  train,  and  especially  is  this  true  where  the  railway  tracks  are  laid  upon  the 
streets  and  public  places  of  the  city.     Monroe,  J.,  dissenting." 

On  application  for  rehearing  in  the  Sundmaker  case  (June,  1901),  the  dam- 
ages were  still  further  reduced,  judgment  being  rendered  for  fo,ooo.  Rehear- 
ing refused. 

Boy  trespassing  on  track  run  over  by  train  —  Knowledge  of  danger,  —  In  Trudell 
-v.  Grand  Trunk  R'y  Co.  {Michigan,  February,  igoi),  85  N.  W.  Rep.  250,  a 
judgment  in  favor  of  plaintiff  in  action  to  recover  for  death  of  a  boy  caused  by 
alleged  wrongful  act  of  defendant,  was  reversed  for  erroneous  instruction  on 
contributory  negligence,  and  because  the  evidence  justified  direction  of  verdict 
for  defendant.  The  facts,  as  stated  in  the  opinion  by  Long,  J.,  are  as  follows: 
44 This  action  is  brought  by  the  plaintiff,  as  administratrix  of  the  estate  of  Wil- 
liam Trudell,  deceased,  to  recover  damages  for  injuries  resulting  in  the  death 
of  the  latter,  a  boy  seven  years  and  four  months  old  at  the  time  of  the  injury. 
He  was  killed  about  three  o'clock  on  Sunday  afternoon,  upon  defendant's  track, 
about  half  way  between  Mack  avenue  and  Hale  street,  in  the  city  of  Detroit. 
At  the  place  where  the  injury  occurred  there  were  two  main  tracks  and  a  side 
track,  and  at  the  time  there  was  a  Lake  Shore  train  coming  towards  him  from 
the  south,  on  the  east  main  track.  He  was  standing  as  plaintiff  claims,  in  the 
center  of  the  west  main  track,  on  which  the  Grand  Trunk  train  which  struck 
him  was  approaching  from  the  north.  The  testimony  is  somewhat  contra- 
dictory as  to  whether  the  boy  was  standing  on  this  track  when  he  was  struck 
or  was  attempting  to  cross  it.  Herman  Eckert,  a  boy  about  fourteen  years  of 
age,  testified  thai  deceased  had  then  been  on  that  track  about  two  minutes. 
He  says  he  called  the  boy's  attention  to  the  fact  that  the  Grand  Trunk  train 
was  coming,  and  that  young  Trudell  said,  "  That  train  is  on  the  other  track; 
it  can't  strike  me;"  that  it  was  the  Lake  Shore  train  he  said  could  not  strike 
him;  that  the  witness  then  said  to  him,  "  Look  out,  Willie,  here  it  comes;"  and 
then  the  boy  turned  round,  and  started  to  run,  when  he  was  struck.  Anthony 
Karsnick  who  saw  the  accident,  was  the  only  other  witness  examined  by  the 
plaintiff.  He  testified  that  Eckert  called  to  the  boy,  and  told  him  the  train 
would  strike  him,  and  he  said  the  train  was  on  the  other  track;  that  Eckert 
called  to  him  again  to  get  off  the  track,  and  then  he  looked  around,  and  started 
to  run  off.  Both  these  boys  testified  substantially  that  the  deceased  knew 
enough  to  get  out  of  the  way  of  the  train  or  he  would  be  injured.  Young 
Eckert  testified  that  he  was  a  good  sized  boy  for  his  age;  that  he  went  to  school, 
and  understood  perfectly  well  that  if  a  team  or  a  car  came  along,  and  he  stood 
in  front  of  it,  if  he  did  not  get  out  of  the  way  he  would  be  hurt.  The  testimony 
showed  that  these  bays  were  standing  on  the  siding  throwing  stones  and  playing 
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tag,  and  that  just  before  the  train  came  along  deceased  went  upon  the  track 
of  the  defendant  company,  and  stood  there  watching  the  Lake  Shore  train,  or 
else  he  attempted  to  cross  the  defendant's  track  just  before  the  train  came 
along.  There  was  some  conflict  in  the  evidence  on  this  point.  The  engineer 
on  the  train  testified:  "As  near  as  I  can  recollect,  after  I  passed  Mack  avenue 
this  little  boy  ran  right  out  from  behind  some  cats  in  front  of  my  engine.  He 
could  not  have  been  more  than  fifteen  feet  from  my  engine  when  I  first  discov- 
ered him.  I  was  keeping  a  close  lookout,  and  at  no  time  before  or  after  I 
reached  Mack  avenue  did  I  see  him  on  the  track."  The  fireman  testified  to 
substantially  the  same  thing.  The  plaintiff  introduced  some  evidence  tending 
to  show  that  the  defendant's  train  at  the  time  was  running  at  a  rate  of  from 
thirty  to  thirty-five  miles  an  hour.  It  appeared  that  the  track  was  straight, 
and  that  an  object  as  large  as  this  boy  could  have  been  seen  a  long  distance 
from  the  cab  of  the  engine.  The  court  below  submitted  to  the  jury,  not  only  the 
question  of  the  negligence  of  the  deceased,  but  also  the  question  of  the  defend- 
ant's negligence.  The  jury  returned  a  verdict  for  the  plaintiff  for  $500. 
Defendant  brings  error,"     *    *    * 

After  setting  out  the  instruction  on  contributory  negligence  given  by  the  trial 
court.  Long,  J.,  said: 

"  We  think  the  court  was  in  error  in  submitting  either  the  proposition  of 
defendant's  negligence  or  the  negligence  of  the  boy  to  the  jury.  The  verdict, 
under  the  circumstances,  should  have  been  directed  in  favor  of  the  defendant. 
The  testimony  conclusively  shows  that  this  boy,  while  only  a  little  over  seven 
years  of  age,  knew  and  appreciated  the  danger  there  was  in  being  on  this  track. 
He  knew  that  if  he  remained  on  the  track  on  which  the  train  was  passing  he 
would  be  injured.  There  is  no  dispute  in  the  case  but  that  his  companion, 
Eckert,  called  to  him  that  the  train  was  coming,  and  that  he  heard  the  call  and 
appreciated  the  danger;  but  he  called  back  that  the  train  was  on  the  other 
track,  and  lhal  as  soon  as  he  apprehended  that  the  train  was  on  the  track  where 
he  stood  he  attempted  to  get  off.  There  is  no  reason  in  this  case  for  saying  that 
he  did  not  apprehend  the  danger,  nor  that  he  was  of  immature  years,  and  must, 
therefore,  be  excused  from  eqercising  any  care.  Age  is  not  the  true  test  in 
such  case.  It  is  the  intelligence  of  the  boy.  not  his  age.  that  must  control. 
In  Henderson  v.  Railroad  Co.,  116  Mich.  368,  74  N.  W.  525,  it  appeared  that 
the  boy  who  was  injured  was  about  eight  years  old.  It  was  said:  "The  plain- 
tiff himself  testified  that  this  boy  had  intelligence  enough  to  appreciate  the 
danger.  He  placed  the  boy  on  the  stand,  and  he  so  testified.  The  evidence 
clearly  shows  that  there  was  nothing  except  this  wagon  and  the  east-bound  car 
to  obstruct  the  vision.  Witnesses  for  the  plaintiff  slate  that  ,  if  the  boy  had 
looked  in  the  direction  of  the  car,  he  could  have  seen  it.  It  was  but. common 
prudence  in  crossing  such  a  thoroughfare  to  look,  not  only  for  the  car.  but  for 
any  vehicle  which  might  be  coming.  Injury  would  have  occurred  from  col. 
lision  with  an  ordinary  wagon  just  as  surely  as  from  running  into  a  car,  and 
from  the  testimony  of  the  lad  himself  he  had  intelligence  enough  at  the  time 
to  know  this.  Why,  then,  should  it  be  left  for  the  jury  to  say  that  he 'had 
not."  That  same  inquiry  might  as  well  be  made  in  the  present  case  as  in  that. 
There  is  no  conflict  in  the  testimony  whatever  but  that  the  deceased  knew  of 
the  danger  in  being  on  this  railroad  track.  He  apparently  fully  appreciated  it; 
for  when  his  attention  was  called  to  the  fact,  and  he  saw  for  himself  the  situ- 
ation, he  hurriedly  attempted  to  get  off  the  track. 
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4 'But  aside  from  this,  the  court  should  hare  directed  the  verdict  for  defend* 
ant,  because  it  was  not  shown  to  have  been  guilty  of  any  negligence.  The 
boys  were  playing  upon  the  defendant's  right  of  way  half  way  between  two 
streets  which  crossed  the  defendant's  tracks.  They  were  in  a  place  where  the 
engineer  had  no  reason  to  expect  to  see  them.  They  were  not  upon  a  public 
highway  crossing,  but  were  trespassers  upon  the  defendant's  premises;  and  we 
think  there  is  no  conflict  of  authority  that  in  such  case  the  defendant  can  be 
held  liable  only  when  its  agents  have  been  guilty  of  gross  negligence.  There 
is  no  evidence  in  the  case  which  would  warrant  the  submission  of  that  question 
to  the  jury.  If  the  testimony  of  the  plaintiff's  witnesses  be  taken  as  true,  that 
boy  was  on  the  track  two  minutes  before  he  was  struck  by  the  engine,  it 
would  not  warrant  the  conclusion  that  the  engineer  was  guilty  of  gross  negli- 
gence. This  boy  was  of  good  size  for  bis  age,  and  the  engineer  would  be 
justified  in  believing  that  he  would  step  off  tne  track  in  time  to  avoid  being 
struck,  and  the  engineer  would  not  be  required  to  check  the  speed  of  his  engine 
until  he  saw  the  boy  did  not  appreciate  the  danger. 

"  The  learned  court  below  seemed  to  think  that,  because  the  boy  was  of  tender 
years,  the  question  of  the  defendant's  negligence  was  for  the  jury,  and  the 
claim  of  plaintiff's  counsel  and  the  ruling  of  the  court  was  that  the  boy  was  too 
young  to  be  a  trespasser.  It  was  therefore  left  to  the  jury  to  say  whether  or 
not  he  was  a  trespasser.  It  has  been  repeatedly  held  that  much  younger  chil- 
dren than  this  boy  were  trespassers  under  such  circumstances."    *     *      * 

Child  playing  on  street  run  over  by  street  car  —  Imputed  negligence  —  Question  for 
jury.  —  In  A  DAMS  v.  METROPOLITAN  Street  R'y  Co.  (Supreme  Court \  New  York, 
Appellate  Division,  First  Dept.,  April,  igoij,  69  N.  Y.  Supp.  11 17,  accident  to 
child  on  street-car  track,  judgment  for  plaintiff  was  affirmed  (Van  Brunt,  P. 
J.,  dissenting),  the  opinion  being  rendered  by  Rumsey,  J.,  as  follows:  "The 
plaintiff  is  an  infant  who  on  the  17th  of  June,  1898,  was  two  years  and  three 
months  of  age.  She  lived  with  her  parents  on  Oliver  street,  through  which 
ran  a  line  of  the  defendant's  cars,  drawn  by  horses.  About  six  o'clock  in  the 
evening  of  that  day  the  mother,  who  had  charge  of  the  children,  sent  her  son, 
nine  years  old,  to  take  the  plaintiff  out  to  the  street  and  look  after  her.  The 
boy  took  his  sister  downstairs,  and  left  her  sitting  on  the  steps,  and  then  went 
to  play  with  some  other  boys.  He  looked  at  her  from  time  to  time,  but  finally 
neglected  her  for  a  short  time,  during  which  she  went  out  on  the  car  track  and 
was  knocked  down  by  the  horse  of  a  passing  car  and  was  seriously  injured.  All 
these  facts  are  not  disputed.  The  only  disputed  question  is  as  to  how  she 
came  to  be  under  the  horse's  feet.  The  plaintiff's  testimony  tended  to  show 
that  the  little  girl  attempted  to  cross  the  track,  and  while  she  was  between  the 
rails  on  which  the  car  was  approaching,  she  stumbled  and  fell,  and  as  she  was 
getting  to  her  feet  the  horse  hit  her  with  his  fore  leg  and  knocked  her  down. 
It  appeared  that  when  she  fell  the  horse  was  about  twenty  feet  from  her.  The 
evidence  tended  to  show  that  the  car  was  going  rapidly,  but  at  just  what  rate 
of  speed  does  not  appear.  The  plaintiff's  witnesses  testified  that  the  driver  of 
the  car  was  not  looking  to  the  front,  but  off  to  one  side,  and  that  for  that  reason 
he  did  not  see  the  child  on  the  track  until  the  horse  was  upon  her.  It 
appeared  from  the  evidence  of  the  driver  that  he  could  stop  the  car  within  six 
or  seven  feet  and  he  testified  that  he  did  actually  stop  it  within  that  distance 
after  the  accident.  The  evidence  of  the  defendant  tended  to  show  a  different 
version  of  the  accident,  but  it  is  not  necessary  to  consider  it,  because  the  jury 
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might  have  found,  as  they  did,  that  plaintiff's  story  was  true.  Upon  the  facts 
testified  to  by  the  plaintiff's  witnesses,  there  can  be  no  doubt  that  the  jury 
would  have  been  justified  in  finding  that  the  driver  of  the  car  was  not  paying 
attention  to  the  track  in  front  of  him,  and  that  if  he  had  been  doing  so,  he 
<ould  have  seen  the  child  in  time  lo  prevent  the  accident.  This  was  sufficient 
to  establish  the  negligence  of  the  defendant.  The  verdict  was  clearly  not 
against  the  weight  of  the  evidence,  but  there  was  quite  sufficient  to  sustain  it. 
Upon  the  question  of  contributory  negligence  the  verdict  of  the  jury  must  be 
accepted  as  final.  The  child  was  not  sui  juris,  and  the  only  question  to  be  con- 
sidered  by  the  jury  was  whether  the  mother  in  charge  of  it  was  guilty  of  neg- 
ligence in  permitting  the  nine  year  old  boy  to  take  care  of  the  child  upon  the 
street.  That  question  was  properly  submitted  to  the  jury  as  was  conceded  by 
the  defendant,  because  no  exception  was  taken  to  the  charge."     Affirmed. 

Child  run  over  while  crossing  street-car  truck  —  Negligence  of  motorman  —  Evi- 
dence.—  In  Fullerton  v.  METROPOLITAN  Street  R'y  Co.  (Supreme  Courts  New 
Yorkt  App.  Div.,  First  Dept.tJufy,  iqoi)t  7*  N.  Y.  Supp.  326,  judgment  in 
favor  of  plaintiff  for  $3,401.20,  in  action  for  injury  to  child  who  was  struck  by 
street  car  while  crossing  track,  was  affirmed  (Van  Brunt,  P.  J.,  and  Ingraham, 
J.,  dissenting),  the  facts  of  the  case  being  stated  by  Patterson,  J.,  as  follows: 
"This  is  an  action  to  recover  damages  for  personal  injuries  sustained  by 
an  infant  non  sui  juris ,  through  the  alleged  negligence  of  the  defendant's 
servant,  under  the  following  circumstances:  On  the  3d  of  August,  1897,  the 
child  strayed  from  the  apartmem  in  a  tenement  house  in  which  he  lived  with 
his  mother,  at  the  southeast  corner  of  Eastn6th  street  and  Park  avenue,  in  the 
city  of  New  York.  Before  leaving  the  house,  he  had  been  playing  in  a  room 
in  which  his  mother  had  left  him,  the  door  of  which  room  was  closed  with  a 
catch  lock,  but  in  some  undisclosed  way  it  was  opened  so  that  the  child  wan- 
dered from  the  room  into  the  street.  While  playing  with  some  other  children, 
he  attempted  to  cross  East  116th  street,  opposite  the  house  No.  122,  a  distance 
of  some  300  feet  east  of  Park  avenue.  While  upon  the  southerly  track  the  child 
was  struck  by  one  of  the  defendant's  cars,  and  received  injuries  which  neces- 
sitated an  amputation  of  one  of  his  legs  and  two  toes  of  the  remaining  foot. 
In  front  of  the  premises  No.  122  East  116th  street,  when  a  boy  left  the  sidewalk 
there  was  standing  an  ash  cart,  a  little  to  the  east  of  the  point  at  which  the  boy 
left  the  sidewalk.  The  car  which  struck  him  had  come  down  Park  avenue, 
and  turned  the  corner  into  116th  street.  As  it  came  along  the  street,  two  of 
the  witnesses  testified,  it  was  proceeding  at  a  very  rapid  rate  of  speed;  one  of 
them  fixing  it  at  eighteen  miles  an  hour;  another,  at  about  nine  miles.  Testi- 
mony on  behalf  of  the  plaintiff  locates  the  car  from  100  to  125  feet  distant  from 
the  boy  when  he  was  first  observed  upon  the  track.  The  defendant's  theory, 
testified  to  by  the  motorman,  is  that  the  plaintiff  was  not  seen  until  the  car  was 
within  about  six  feet  of  him;  and  the  suggestion  is  that  the  position  of  the  ash 
cart  was  such  that  the  motorman  could  not  see  the  boy  as  he  was  leaving  the 
curb.  There  was  evidence  to  support  the  claim  of  negligence  of  the  motorman. 
One  of  the  witnesses  for  the  plaintiff  testified  that  the  car  was  proceeding  at  a  very 
rapid  rate,  and  was  at  the  distance  of  from  100  to  125  feet  from  the  boy  when  a 
woman  in  the  second  story  of  the  house  No.  122,  seeing  the  child  was  in  danger, 
screamed.  Thereupon,  according  to  the  testimony  of  this  witness,  the  motorman 
•slackened  the  speed  of  th~  car,  and  looked  up  to  the  window  of  the  house  No.  122, 
-where  the  woman  was  standing;  and  then  some  one  inside  the  car  screamed,  and 
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the  motorman  looked  back  into  the  car,  and,  as  he  did  so,  let  go  the  brake,  and 
the  car  moved  rapidly  ahead  again.  Then  the  motorman,  apparently  seeing  the 
child,  put  on  the  brake,  and  stopped  the  car  after  it  had  run  over  the  child.  The 
negligence  attributed  to  the  motorman  is  apparent,  if  the  jury  believed  the  tes- 
timony of  the  plaintiff's  witnesses,  which  they  evidently  did.  Had  the  motor- 
man  been  attentive  and  looked  before  him,  according  to  the  plaintiff's  theory, 
which  the  jury  have  adopted,  he  could  not  have  failed  to  see  the  boy;  and  his 
carelessness  while  running  the  car  through  the  street  at  such  a  high  rate  of 
speed,  even  if  it  were  limited  to  nine  miles,  was  sufficient  to  authorize  the  jury 
to  find  for  the  plaintiff  on  the  issue  of  negligence  of  the  defendant.  There  was 
sharp  conflict  on  that  issue,  but  the  whole  testimony  was  submitted  to  the  jury 
in  a  very  clear,  fair  and  instructive  charge  of  the  learned  judge  who  presided 
at  the  trial."    *    *    * 

Boy  run  over  on  street-car  track  —  Negligence  of  parties  for  jury.  —  In  Griffiths 
v.  Metropolitan  Street  R'y  Co.  (Supreme  Court,  New  York,  App.  Div.,  First 
Dept,t  July,  iqoij,  71   N.  Y.  Supp.  406,  judgment  dismissing  complaint  was 
reversed,  the  facls  being  stated  by  Ingraham,  J.,  as  follows:    "This  case 
comes  before  us  upon  an  appeal  from  a  dismissal  of  the  complaint  upon  a  trial 
before  a  jury.     After  the  testimony  was  completed  the  defendant  moved  to 
dismiss   the  complaint   upon   the  ground   that   the   plaintiff  bad   not  shown 
by   preponderance  of  proof   that  he  was  free  from   contributory  negligence, 
and  that  the  accident  was  caused  solely  by  the  negligence  of  the  plaintiff. 
The  court  reserved  the  decision  of  this  motion   until  after   the  jury  should 
have  passed  upon  specific  questions  submitted  to  them.     The  jury  answered 
these  questions  in  favor  of  the  plaintiff,  finding  that  the  defendant  was  guilty 
of  negligence,  and  that  the  plaintiff  was  not  guilty  of  contributory  negligence, 
and  assessed  the  damages  at  $5,000.     After  this  verdict  had  been  rendered  the 
court  granted  the  defendant's  motion  to  dismiss  the  complaint,  upon  which 
dismissal  judgment  was  entered,  and  the  plaintiff  appeals  to  this  court.    The 
decision  of  this  motion  was  reserved,  under  the  permission  given  by  section 
1187  of  the  Code  of  Civil  Procedure.     That  section  provides  that:     "When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a  verdict,  the 
court  may,  pending  the  decision  of  such  motion,  submit  any  question  of  fact 
raised  by  the  pleadings  to  the  jury  or  require  the  jury  to  assess  the  damage. 
After  the  jury  shall  have  rendered  a  special  verdict  upon  such  submission  or 
shall  have  assessed  the  damage,  the  court  may  then  pass  upon  the  motion  to 
nonsuit  or  direct  such  general  verdict  as  either  party  may  be  entitled  10." 

"  The  first  question  we  have  to  determine  is  whether  the  court  correctly  dis- 
missed the  complaint.  I  am  satisfied  after  a  consideration  of  this  testimony, 
that  the  question  as  to  the  plaintiff's  contributory  negligence  and  the  defend- 
ant's negligence  was  for  the  jury.  The  jury  could  find  from  this  testimony 
that  the  plaintiff  walked  out  upon  the  track  and  stood  there  ten  or  fifteen  seconds 
waiting  for  cars  to  pass  upon  the  other  track,  in  full  sight  of  the  motorman. 
This  was  sufficient  time  to  enable  the  motorman  to  stop  the  car,  or  at  least  give 
a  signal  of  the  approaching  car  to  warn  the  plaintiff.  The  jury  could  find  that 
the  car  was  neither  stopped  nor  a  signal  given.  Notwithstanding  this,  the  car 
proceeded  until  the  plaintiff  was  run  over.  This  would  certainly  justify  a  find- 
ing that  the  motorman  was  negligent  in  running  down  the  boy  standing  upon 
the  track. 

"As  to  the  plaintiff's  contributory  negligence,  I  also  think  that  was  a  question 
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for  the  jury.  The  plaintiff  at  the  time  of  the  accident  was  between  seven 
and  eight  years  old,  and  the  same  care  is  not  to  be  expected  of  a  boy  of  this 
age  than  one  of  more  mature  years.  Considering  the  age  of  the  plaintiff  and 
the  surrounding  circumstances,  I  do  not  think  that  he  would  be  said  to  be  guilty 
of  contributory  negligence  as  a  matter  of  law.  The  dismissal  of  the  complaint 
must  therefore  be  re  versed.* '  *  *  *  (Van  Brunt,  P.  J.,  and  Laughun,  J., 
dissented). 

Boy  killed  by  train  while  crossing  track  —  Negligence  of  Parent,  —  In  DAUBERT 
v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.  ( Pennsylvania,  May,  iqoij, 
49  Atl.  Rep.  72,  judgment  for  plaintiff  in  action  for  death  of  son,  a  boy  nine 
years  old,  who  was  killed  by  train  while  crossing  track,  was  affirmed,  Mes- 
trezat,  J.,  rendering  the  following  opinion:  "  In  1893  Lewis  Daubert,  the 
appellee,  resided  with  his  family  in  the  village  of  Beach  Haven,  Luzerne  county. 
The  defendant  company's  road  passes  north  and  south  through  the  village, 
with  a  station  several  feet  from  a  public  highway  crossing  the  railroad  east  and 
west.  The  station  platform  extends  to  the  highway.  The  main  track  of  the 
railroad  runs  immediately  in  front  of  the  platform  of  the  station,  and  on  the 
east  side  of  and  about  thirteen  feet  from  the  track  is  a  long  switch,  used  for 
passing  trains,  connecting  with  ihe  (rack  about  2,000  feet  north  of  the  highway 
crossing.  Daubert's  house  was  on  the  highway,  and  a  short  distance  west  of 
the  railroad  track.  He  was  a  blacksmith,  and  had  a  shop  on  the  highway  east 
of  the  crossing.  Shortly  before  eight  o'clock  on  the  morning  of  the  18th  of 
November,  1893,  the  appellee  having  gone  to  his  shop,  his  son,  Willie  Daubert, 
a  boy  of  nine  years  was  sent  by  his  mother  on  an  errand  to  his  father  at  the 
shop.  Mrs.  Daubert  desired  some  sugar  from  the  grocery  store  of  the  village, 
and  the  boy  was  sent  to  his  father  to  get  the  money  to  pay  for  it.  This  neces- 
sitated the  boy  crossing  the  defendant's  road.  He  went  to  the  station  platform 
of  the  railroad,  where  he  met  a  companion.  A  train  standing  in  front  of  the 
station  moved  out  to  go  north.  The  boys,  continuing  on  the  platform,  ran  after 
the  train,  and,  when  they  reached  the  end  of  the  platform  at  the  highway, 
endeavored  to  cross  the  railroad  at  the  same  speed,  immediately  in  the  rear  of 
the  moving  train.  That  was  the  direction  which  Willie  Daubert  was  required 
to  go  to  perform  his  errand.  His  companion  succeeded  in  crossing  in  safety, 
but  he  was  struck  and  killed  ty  a  train  going  south  on  the  switch.  The  plain- 
tiff brought  this  action  to  recover  damages  for  the  death  of  his  son,  which  he 
alleges  was  occasioned  by  the  negligence  of  the  defendant  company.  This  was 
the  only  question  submitted  to  the  jury  by  the  learned  judge  of  the  court  below. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed. 

"  The  reasons  assigned  in  support  of  this  appeal  and  to  defeat  the  plaintiff's 
recovery  are  that  Mrs.  Daubert's  act  in  sending  her  son  on  the  errand  con- 
tributed to  the  accident;  thai  the  child  was  a  trespasser  on  the  platform,  and 
the  company  owed  him  no  duty,  and  he  was  not  a  traveler  on  the  highway  at 
the  time  of  the  accident;  and  that  plaintiff's  proof  of  the  want  of  necessary 
signals  of  the  approach  of  the  train  on  the  siding  was  totally  inadequate. 

"  Neither  of  these  positions,  in  our  judgment  is  well  taken.  Nor  are  they 
supported  by  the  authorities  cited  by  the  learned  counsel  for  the  appellant. 
The  boy  was  killed  on  a  public  crossing  in  a  small  village.  He  was  familiar 
wfth  the  place,  and  had  been  accustomed  to  cross  the  tracks  at  that  point  fre- 
quently on  his  way  to  school  and  to  his  father's  shop.     He  was  of  sufficient  age 
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to  be  trusted  alone  on  the  street.  At  the  time  of  the  accident  he  was  not  on  the 
station  platform  or  on  the  company's  premises,  but  was  on  the  highway  and 
traveling  in  the  proper  route  to  take  him  to  the  place  where  his  errand  required 
him  to  go.  His  presence  on  the  platform  prior  to  the  accident  in  no  way  affects 
the  case.  He  had  returned  to  the  highway  and  was  proceeding  on  his  mother's 
errand  when  he  was  struck  by  the  locomotive.  We  cannot  sustain  the  propo- 
sition that,  under  the  circumstances  of  this  case,  Mrs.  Daubert  was  guilty  of 
negligence  in  sending  her  child  on  this  errand.  This  would  be  great  injustice 
and  a  hardship  on  many  parents  who  must  necessarily  avail  themselves  of  the 
assistance  of  their  children.  It  would  practically  deprive  the  parents  of  any 
use  of  their  children,  and  prevent  them  from  leaving  the  house  unless  accom- 
panied by  an  adult  person.  Such  a  rule  of  conduct  lacks  reason,  and  is  with- 
out authority  to  sustain  it.  The  decisions  cited  in  support  of  the  appellant's 
contention  arose  under  facts  entirely  dissimilar  to  the  facis  of  this  case.  In 
those  cases  the  child  was  of  very  tender  years,  was  permitted  to  stray  on  the 
railroad  track,  was  unattended,  or  was  in  a  place  it  had  no  right  to  be.  Not 
one  of  these  facts  appears  in  the  case  at  bar. 

"  The  second  reason  urged  in  support  of  the  appellant's  contention  —  thai  the 
child  was  a  loiterer  on  the  platform,  and  not  a  traveler  on  the  highway  — 
ignores  the  facts  of  this  case.  The  child  was  at  the  intersection  of  the  tracks 
and  highway  at  the  time  he  was  killed,  and  the  court  would  have  been  compelled 
to  set  aside  a  verdict  finding  the  contrary.  The  duty  owed  the  boy  by  the 
defendant  company,  therefore,  was  such  as  it  was  required  to  observe  towards 
him  while  at  a  crossing  and  not  on  the  platform  of  its  station. 

"  It  is  further  maintained  by  the  appellant  that  its  employees  in  charge  of 
the  train  with  which  the  collision  occurred  were  not  guilty  of  negligence  in 
approaching  the  crossing,  and  that  there  was  no  sufficient  evidence  of 
negligent  conduct  on  the  occasion  to  justify  its  submission  to  the  jury.  This 
was  the  only  question  submitted  to  the  jury  by  the  court,  and,  we  think, 
upon  evidence  that  justified  a  verdict  against  the  defendant.  Edward  Camp- 
bell, a  newsboy,  was  on  the  platform  at  the  station,  awaiting  the  arrival 
of  the  train  that  caused  the  accident.  It  carried  his  papers.  B.  F.  Thomas 
was  at  the  station,  with  the  intention  of  taking  this  train  for  Berwick.  Both 
witnesses  testify  that  they  heard  no  signal  of  the  approaching  train,  and  that 
its  engine,  when  approaching  the  crossing,  could  not  be  seen  from  the  plat- 
form, by  teason  of  the  departing  train.  They  also  say  it  was  moving  at  a  pretty 
good  speed.  They  each  had  a  reason  as  well  as  an  opportunity,  for  hearing 
the  signal  of  the  incoming  train.  This  evidence  is  relieved  from  the  weakness 
of  purely  negative  testimony,  and  brings  the  case  within  the  doctrine  of  Longe- 
necker  r.  Railroad  Co.,  105  Pa.  St.  329,  and  Quigley  v.  Canal  Co..  142  Pa.  St 
388,  21  Atl.  Rep.  827.  These  witnesses  were  interested  in  the  arrival  of  the 
train,  and  hence  their  attention  would  be  attracted  by  any  signal  of  its  approach 
to  the  station.  Common  experience  teaches  that  such  persons  will  observe  the 
warnings  of  an  incoming  train,  when  others,  with  no  object  in  awaiting  its 
arrival,  might  not  hear  the  signal.  In  addition  to  these  witnesses,  John  Sink 
was  at  the  station  that  morning,  and  he  testifies  that  he  did  not  hear  a  bell  ring 
or  a  whistle  blow.  Edward  Kester,  an  employee  of  the  defendant  company, 
was  standing  on  the  rear  platform  of  the  last  car  of  the  outgoing  train.  He 
says  he  did  not  observe  any  signal  given.  This  evidence  was  met  by  the  testi- 
mony of  four  of  the  crew  in  charge  of  the  incoming  train  and  another  witness. 
One  of  the  employees  testified  that  the  whistle  was  blown  for  the  station  when 
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the  engine  was  about  2,700  feet  north  of  it,  and  all  of  them  testified  that  the  bell 
was  rung  as  the  train  approached  the  crossing.  There  were  some  alleged  con- 
tradictions  of  at  least  two  of  these  witnesses.  The  trial  court  was  right  in 
submitting  this  evidence  to  the  jury  to  determine  whether  proper  signals  of  the 
approaching  train  were  given  for  the  crossing  at  which  Willie  Daubert's  life 
was  taken.  It  was  clearly  for  the  jury,  and  could  not  have  been  withdrawn 
from  it  without  manifest  error. 

"The  seventh  assignment  alleges  error  in  admitting  in  evidence  certain  rules 
and  regulations  of  the  defendant  company  offered  by  the  plaintiff.  It  is  not 
clear  that  the  evidence  was  incompetent  or  irrelevant.  In  his  charge,  however, 
the  learned  trial  judge  withdrew  this  testimony  from  the  consideration  of  the 
jury,  and  we  are  satisfied  that  it  did  not  prejudice  the  minds  of  the  jury  in 
their  consideration  of  the  case.  No  motion  was  made  to  strike  it  out,  nor  any 
point  presented  by  the  defendant  requesting  the  court  to  charge  the  jury  to 
disregard  it.     We  see  no  reason  for  sustaining  the  assignment. 

"  In  closing  this  opinion,  we  will  quote  what  was  said  by  our  Brother  Fell  in 
Smeltz  v.  Railroad  Co.,  186  Pa.  St.  364,  40  Atl.  Rep.  479,  the  facts  of  which  case 
are  very  similar  to  those  in  the  case  at  bar:  "There  was,  however,  testimony 
which  tended  to  show  that  the  plaintiff  was  struck  at  the  street  crossing,  that 
no  notice  was  given  of  the  approach  of  the  west-bound  train,  that  it  came  upon 
the  crossing  as  the  other  train  moved  off,  and  that  it  could  not  be  seen  by  a 
person  crossing  the  first  irack  until  he  was  almost  in  front  of  the  engine.  This 
testimony,  in  an  action  by  one  to  whom  contributory  negligence  could  not  be 
imputed,  the  court  was  bound  to  submit  to  the  jury."  The  assignments  are 
overruled,  and  the  judgment  is  affirmed." 

Child  run  over  by  street  ear  at  crossing —  Motorman  not  negligent,  —  In  Tishacek 
v.  Milwaukee  Electric  R'y  &  Light  Co.  (Wisconsin*  April,  iqoi),  85  N.  W. 
Rep.  971,  action  by  Frank  Tishacek,  administrator,  against  the  Milwaukee 
Electric  Railway  &  Light  Company,  in  which  judgment  for  defendant  was 
affirmed,  it  appeared  that  "  the  plaintiff's  intestate,  a  little  girl  five  years  old, 
returning  from  school  at  about  11.30  a.  m.  of  November  6,  1899,  when  crossing 
Douglas  avenue,  in  the  city  of  Racine,  at  its  intersection  with  St.  Patrick  street, 
was  run  over  and  killed  by  one  of  defendant's  cars.  This  action  is  brought  to 
recover  damages  therefor.  At  the  close  of  the  evidence  a  verdict  for  the  defend- 
ant was  directed  upon  which,  after  motion  for  new  trial,  judgment  was  entered, 
from  which  this  appeal  is  brought."  The  opinion  of  the  Supreme  Court,  by 
Dodge,  J.,  is  as  follows:  "The  principal  question  presented  by  the  assignment 
-of  error  is  whether  the  evidence,  upon  consideration  most  favorable  to  the 
plaintiff,  tends  to  establish  negligence  on  the  part  of  the  motorman  in  charge 
of  defendant's  car.  The  motorman 's  own  narrative  is  the  only  complete  state- 
ment of  his  conduct.  He  testifies  that  running  north  on  Douglas  avenue,  upon 
a  slight  upward  grade  less  than  one  foot  to  the  100,  at  about  eight  miles  per  hour, 
when  about  sixty  feet  from  the  south  crossing  of  St.  Patrick  street,  he  saw  this 
little  girl  start  from  the  east  side  of  Douglas  avenue  to  cross  that  street.  He 
apprehended  that  she  might  get  on  the  crossing  in  front  of  his  car,  and  immedi- 
ately applied  his  brake  and  sounded  his  gong.  He  continued  this  until  the 
little  girl  stopped,  as  hereinafter  stated.  There  is  no  dispute  that  he  had  plenty 
ot  time  to  have  stopped  his  car  before  reaching  the  crossing.  When  the  deceased 
got  within  about  twelve  feet  of  the  track  she  looked  round  at  him  and  his  car, 
and  continued  so  to  look,  as  she  moved  forward,  until  she  reached  a  point  about 
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three  or  four  feet  from  the  track,  when  she  stopped,  still  looking  at  the  car.  He 
thereupon  threw  off  his  brake,  and  "  let  the  car  drift  along."  When  the  car 
reached  a  point  about  six  feet  from  the  crossing,  the  little  girl  suddenly  started 
to  run  across  in  front  of  it,  and  either  tripped  and  fell  or  was  knocked  down  by 
the  car  and  run  over.  The  moment  he  saw  her  make  that  start  he  jumped  onto 
his  brake  with  all  his  strength,  and  attempted  to  drop  the  fender,  but  missed 
the  peg.  The  fender  on  the  car  was  arranged  either  to  be  dropped  ty  pressure 
on  a  pin  in  the  platform  or  by  coming  in  contact  with  any  obstruction.  He 
was  not  able  to  stop  the  car  until  it  had  run  wholly  across  St.  Patrick  street. 
The  only  other  eye  witness  was  a  Mrs.  Nau,  sitting  in  a  buggy  on  St.  Patrick, 
street,  who  estimates  the  distance  of  the  car  at  the  time  the  little  girl  started 
across  Douglas  avenue  at  some  ninety  feet  from  the  crossing,  and  its  speed  at 
that  time  at  about  twelve  miles  an  hour.  She  in  no  wise  contradicts  any  of  the- 
other  statements  of  the  motorman  and  confirms  him  in  the  statement  that  the 
little  girl  stopped  at  a  point  about  three  feet  from  the  track,  and  then  attempted 
to  run  across  in  front  of  the  car.  Her  testimony  is  entirely  indefinite  as  to 
the  length  of  this  stop.  In  response  to  her  own  counsel  she  said  that  she  could 
not  testify  to  the  length  of  time,  and  in  reply  to  cross-examination  said  that  it 
was  less  than  five  seconds.  Another  witness,  not  in  sight  of  the  crossing,  look- 
ing out  of  a  window  further  south,  saw  the  car  pass,  and  estimated  its  speed  at 
sixteen  miles  per  hour.  Her  line  of  vision  is,  by  measurement,  shown  to  have 
been  limited  at  a  point  about  seventy-three  feet  south  of  the  crossing.  She  saw 
the  motorman  commence  to  apply  his  brake  vigorously.  There  is  here  disclosed 
no  conduct  from  which  the  inference  of  negligence  can  be  drawn.  Conceding 
that,  when  the  little  girl  was  seen  to  start  across  the  street,  the  motorman 
should  have  apprehended  the  probability  that  she  would  not  exercise  ordinary 
observation,  care  or  judgment,  and  might  be  in  peril  of  collision,  and  that  the 
duty  rested  on  him  to  take  all  precautions  to  protect  against  such  result,  the 
evidence  fails  to  show  that  he  omitted  any  part  of  such  duty.  On  the  contrary, 
it  establishes  that  he  did  take  the  ordinary  and  usual  precaution  of  sounding 
his  bell  and  applying  his  brake  at  a  time  and  place  when  full  control  of  his  car 
was  feasible  and  easy.  It  quite  satisfactorily  appears  that  but  for  the  child's 
subsequent  conduct  no  accident  would  have  occurred.  Certainly,  there  is  no 
evidence  that,  up  to  the  time  the  decedent  stopped  in  her  progress,  the  motor- 
man  omitted  any  precaution  which  might  have  affected  the  result.  The  burden 
of  proof,  of  course,  was  on  the  plaintiff  to  prove  negligence,  and,  in  the  absence 
of  such  proof,  no  inference  or  conjecture  can  be  indulged.  Commencing,  then, 
at  that  point  of  time  when  the  decede  it  stopped  in  a  place  of  safety,  looking 
directly  at  the  car,  and  apparently  for  the  very  purpose  of  awaiting  its  passing, 
can  negligence  be  predicated  upon  the  fact  that  the  motorman  then  allowed  his 
car  to  proceed  on  its  way,  evidently  with  considerable  speed.  This  depends  on 
whether  it  is  within  reasonable  probability  that  a  five-year  old  child,  having 
full  knowledge  of  the  approach  of  a  car,  and  having  stopped  apparently  because 
of  it,  will  suddenly  run  from  a  place  of  safety  to  a  place  of  danger  on  the  track. 
We  cannot  think  an  affirmative  answer  possible.  It  would  be  much  more  in 
accord  with  probabilities  that  children  playing  in  the  street,  in  apparent  oblivion 
of  an  approaching  car,  should  suddenly  dash  in  front  of  it;  but  that  anticipa- 
tion of  such  acts  is  not  essential  to  due  care  in  operators  of  street  cars  this  and 
other  courts  have  already  decided.  We  suggest  no  doubt  that,  in  operating 
street  cars  in  places  where  children  of  tender  age  are  known  to  be,  due  care  or 
ordinary    care   involves  a  high  degree  of   precaution,   in  contemplation    of 
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thoughtlessness  and  heedlessness;  but  common  experience  justifies  the  expec- 
tation that  children  of  an  age  to  be  permitted  to  care  for  themselves  upon  city 
streets  will  exercise  some  measure  of  precaution  when  danger  is  actually 
observed  by  them.  The  case  before  us  is  distinguished  from  many  which  have 
found  their  way  into  the  reports  by  the  undisputed  fact  that  the  child  saw  the 
car;  that  she  gave  evidence  by  her  conduct  of  appreciation  of  the  danger  in  an 
attempt  to  cross  in  front  of  it,  and  of  the  exercise  of  judgment  on  deciding  not 
to  incur  that  danger,  but  to  avoid  it  by  the  natural  precaution  of  stopping 
short  of  the  peril.  In  this  respect  the  motorman's  conduct  is  less  open  to  any 
imputation  of  negligence  than  in  most  of  the  cases  where  it  was  decided  that 
no  inference  against  him  could  be  drawn.  Eastwood  v.  Railway  Co.,  04  Wis. 
163,  68  N.  W.  Rep.  651;  Holdridge  v.  Mendenhall,  108  Wis.  1,  83  N.  W.  Rep. 
1 109;  Chilton  v.  Traction  Co.,  152  Pa.  St.  425,  25  Atl.  Rep.  606;  Fleishman  vm 
Railway  Co.,  174  Pa.  St.  510, 34  Atl.  Rep.  119;  Funk  v.  Traction  Co.,  175  Pa.  St. 
559*  34  Atl.  Rep.  861.  No  negligence  being  shown  in  thus  proceeding  to  send 
his  car  onward  past  the  child,  none  can  exist  in  the  subsequent  conduct  of  the 
motorman.  The  injury  was,  then,  due  to  her  sudden  and  unexpected  action, 
against  which  no  acts  of  his  could  avail.  The  trial  court  rightly  directed  a 
verdict  for  defendant.  We  discover  no  error  in  the  several  rulings  on  evidence 
assigned  as  such.    Judgment  affirmed."    (Cassoday,  Ch.  J.,  dissented). 


LEEDS  V.  NEW  YORK  TELEPHONE  COMPANY. 

Supreme  Court,  New   York,  Appellate  Division,   Second  Department, 

October,  ipoi. 


PEDESTRIAN  STRUCK  BY  FALLING  OBJECT  — CHIMNEY  STRUCK 
BY  TELEPHONE  WIRE  —  PLEADINGS  —  PROXIMATE  CAUSE.  —  In 
an  action  to  recover  damages  for  personal  injuries  sustained  by  being 
struck  by  a  falling  brick,  the  complaint  alleged  that  defendant  negligently 
constructed  and  maintained  wire  across  a  street  above  the  surface  thereof 
contrary  to  section  5,  chapter  499,  Laws  of  1885;  that  said  wire  was  passed 
around  an  old  brick  chimney  which  rose  above  the  roof  of  a  building 
abutting  on  said  street;  that  the  wire  was  struck  above  the  surface  of  the 
street  by  the  arm  of  a  derrick  operated  by  workmen  engaged  in  construct- 
ing a  building  on  the  lot  opposite,  over  which  the  wire  ran,  and  that  this 
caused  the  chimney  to  break  and  the  brick  to  fall  and  strike  plaintiff  as  she 
was  passing  along  the  sidewalk.  Held,  that  while  the  chimney  did  not  fall 
from  the  mere  weight  of  the  wire,  and  might  not  have  fallen  if  the  wire 
had  not  been  struck  by  the  arm  of  the  derrick,  that  fact  did  not,  as  matter  of 
law,  make  the  striking  of  the  wire  the  proximate  cause  of  the  accident  to 
the  exclusion  of  the  antecedent  one,  and  that  the  question  of  negligence 
was  for  the  jury,  and  dismissal  of  complaint  on  the  pleadings  was  error  (1). 

x.  For  actions  relating  to  Accidents    and  the  current  numbers  of  that  series 
Caused  by  Falling  Objects,  from  1897    of  Reports. 
10  date,  see  vols.  1-10  Am.  Nig.  Rep., 
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Appeal  from  a  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  Queens  county  on  November  13,  1900,  upon  a 
decision  of  the  court  dismissing  the  complaint,  and  from  an  order 
denying  a  motion  for  a  new  trial  made  upon  the  minutes.  Judgment 
reversed. 

Louis  Hicks,  for  appellant. 

Eugene  Lamb  Richards,  Jr.,  for  respondent. 

Sewell,  J.  —  At  the  opening  of  the  trial  the  defendant  moved  to 
dismiss  the  complaint  on  the  pleadings.  The  learned  trial  court 
granted  the  motion,  and  the  question  we  are  called  upon  to  determine 
is  whether  a  valid  cause  of  action  is  alleged  or  can  be  fairly  gathered 
from  all  the  averments  contained  in  the  complaint. 

The  rule  that  justifies  the  dismissal  of  a  complaint  for  want  of  suffi- 
cient facts  stated  was  laid  down  in  Marie  v.  Garrison,  83  N.  Y.  14, 
23,  where  the  court  said:  "  A  demurrer  to  a  complaint  for  insuffi- 
ciency can  only  be  sustained  when  it  appears  that,  admitting  all  the 
facts  alleged,  it  presents  no  cause  of  action  whatever.  It  is  not 
sufficient  that  the  facts  are  imperfectly  or  informally  averred,  or 
that  the  pleading  lacks  definiteness  and  precision,  or  that  the 
material  facts  are  only  argumentatively  averred.  The  complaint  on 
demurrer  is  deemed  to  allege  what  can  be  implied  from  the  allega- 
tion therein  by  reasonable  and  fair  intendment,  and  facts  impliedly 
averred  are  traversable  in  the  same  manner  as  though  directly 
averred." 

In  Oldfieid  v.  N.  Y.  and  H.  R.  R.  Co.,  14  N.  Y  310,  it  was 
held  that  a  general  averment  of  negligence  was  sufficient  to  admit 
evidence  of  particular  acts.  In  that  case  the  complaint  averred 
that  death  was  caused  by  the  negligence  and  fault  of  the  defend- 
ants and  their  agents  and  employees,  and  the  court  said:  "  This 
authorized  evidence  of  the  defendants'  neglect  or  misconduct  tend- 
ing to  produce  the  injury,  without  a  more  particular  statement  in 
the  pleading." 

In  Edgerton  v.  N.  Y.  and  H.  R.  R.  R.  Co.,  39  N.  Y.  227,  the  com- 
plaint contained  a  general  averment  that  the  injury  was  received 
from  the  negligence  of  the  defendant  and  defendant's  employees, 
and  the  court  held  that  it  was  immaterial  whether  the  proof  estab- 
lished the  particular  negligence  specified  in  the  complaint,  some 
negligence  being  shown. 

The  complaint  in  this  case  alleges  that  the  defendant  "  negli- 
gently ran*  constructed,  used  and  maintained  said  wire  across  said 
street  above  the  surface  thereof,  and  unlawfully  and  contrary  to  sec. 
5  of  ch.  499  of  the  Laws  of  1885,  requiring  all  telephonic  wires 
erected  and  maintained  in  any  incorporated  city  of  this  State,  having 
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a  population  of  500,000  or  over  and  carried  along  or  across  and 
above  the  surface  of  any  street  of  such  city,  to  be  so  erected  and 
maintained  as  not  to  incommode  the  other  public  uses  of  such  street, 
which  statute  was  in  full  force  and  effect  at  the  times  herein  referred 
to  and  at  the  times  defendant  so  ran,  constructed,  used  and  main- 
tained said  telephonic  wire,  and  has  continued  to  be  and  is  still  in 
full  force  and  effect,  and  then  applied,  and  has  since  continued  to 
apply,  to  the  city  of  New  York,  which  then  was  and  has  since  con- 
tinued to  be  an  incorporated  city  of  this  State,  having  a  population 
of  over  500,000. 

''That  defendant,  at  the  time  of  running  and  constructing  said 
telephonic  wire  across  said  street  and  above  the  surface  thereof, 
passed  said  wire  around  the  old  brick  chimney,  which  arose  above 
the  roof  from  the  southerly  wall  of  the  brick  building  situated  on 
the  northeast  corner  of  Fourth  avenue  and  Nineteenth  street,  in 
said  city  and  county  of  New  York,  and  which  formed,  with  said 
southerly  wall,  a  vertical  line  or  surface  arising  for  about  forty  feet 
from  the  northerly  side  of  said  Nineteenth  street,  and  thereafter 
and  on  the  22d  day  of  November,  1899,  defendant  so  maintained 
said  telephonic  wire. 

"  That  the  passing  and  the  maintaining  of  said  wire  around  said 
chimney  as  aforesaid  constituted  negligence  on  the  part  of  the 
defendant  in  that  it  rendered  said  chimney  likely  to  break  and  to 
fall  to  the  sidewalk  beneath. 

"  That  by  reason  of  the  unlawful  and  negligent  manner  in  which 
the  defendant  ran  and  maintained  said  wire  across  said  street  and 
above  the  surface  thereof  as  aforesaid,  and  by  reason  of  the  negli- 
gent manner  in  which  defendant  secured  and  maintained  said  wire 
by  passing  it  around  said  brick  chimney  as  aforesaid,  there  was 
created  a  situation  of  great  danger,  imperiling  the  lives  of  people 
lawfully  passing  along  the  sidewalk  on  the  northerly  side  of  said 
Nineteenth  street,  at  the  point  above  which  the  chimney  with  said 
telephonic  wire  passed  around  it  arose. 

"  That  on  the  22d  day  of  November,  1899,  said  situation  of  danger 
continued  to  exist,  and  defendant  then  knew  that  it  had  been  created 
and  that  it  continued  to  exist,  and  had  such  knowledge  prior  to 
that  date.  That,  as  defendant  knew  at  said  times,  the  danger  of 
such  situation  was  daily  increasing  by  reason  of  the  progress  made 
in  the  erection  of  a  large  building  on  the  southeast  corner  of  Fourth 
avenue  and  Nineteenth  street,  over  which  lot  said  telephonic  wire, 
after  crossing  said  street  from  said  chimney  at  a  low  elevation,  ran 
unsupported  for  a  long  distance,  pulling  with  its  weight  upon  said 
chimney." 
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These  allegations  authorized  the  admission  of  evidence  to  estab- 
lish a  nuisance  as  well  as  negligence.  They  are  broad  enough  to 
admit  evidence  showing  the  height,  location  and  age  of  the  chimney, 
that  it  was  weakened  by  age  and  decay  and  other  facts  from  which 
the  jury  might  have  found  that  it  was  negligent  to  secure  or  main- 
tain the  wire  by  passing  it  around  the  chimney,  or  that  the  situation 
created  and  maintained  by  the  defendant  rendered  the  street 
dangerous  for  passengers. 

It  is  contended  by  the  defendant  that  even  though  the  defendant 
was  negligent  in  securing  and  maintaining  the  wire  by  passing  it 
around  the  chimney,  such  negligence  cannot  be  regarded  as  the 
proximate  cause  of  the  accident  in  that  the  allegation  in  the  com- 
plaint is  that  the  wire  was  struck  above  the  surface  of  the  street  by 
the  arm  of  a  derrick  operated  by  workmen  engaged  in  the  construc- 
tion of  a  building  on  the  lot  opposite,  over  which  the  telephonic  wire 
ran,  causing  the  chimney  to  break  and  the  brick  thereof  to  fall  and 
to  strike  the  plaintiff.  It  is  true  that  the  chimney  did  not 
fall  from  the  mere  weight  of  the  wire,  and  might  not  have  fallen 
if  the  wire  had  not  been  struck  by  the  arm  of  the  derrick, 
but  this  fact  did  not  as  a  matter  of  law  make  the  striking  of  the 
wire  the  proximate  cause  of  the  accident  to  the  exclusion  of  the 
antecedent  one,  without  which  no  occasion  would  have  arisen  for 
the  intervention  of  a  new  agency.  The  company  was  bound  to 
use  reasonable  care  in  the  maintenance  of  its  line,  and  if  the  chim- 
ney gave  way  because  it  was  weakened  by  age  or  decay,  or  if 
because  of  its  height,  location,  manner  of  construction,  or  any 
other  defect,  it  was  not  reasonably  sufficient,  it  matters  not  whether 
the  negligence  of  a  responsible  third  party,  or  lightning,  wind,  or 
some  other  natural  cause,  operated  to  produce  the  disastrous  result. 
It  would  seem,  therefore,  that  the  cause  comes  fairly  within  the  rule 
that  where  two  causes  combine  to  produce  an  injury,  both  of  which 
are  in  their  nature  proximate,  one  being  culpable  negligence  of  the 
defendant,  without  which  the  accident  would  not  have  happened, 
and  the  other  some  accident  for  which  neither  party  is  responsible, 
the  defendant  is  liable.  Sawyer  v.  City  of  Amsterdam,  20  Abb.  N. 
C.  227;  Merrittp.  Fitzgibbons,  29  Hun,  634;  Sheridan  v.  Brooklyn 
City  and  Newtown  R.  R.  Co.,  36  N  Y.  39,  9  Am.  Neg.  Cas.  619; 
King  v.  City  of  Cohoes,  77  N.  Y.  83;  Cohen  v.  Mayor,  etc.,  of  N.  Y., 
113  N.  Y.  532;  Phillips  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  127  N.  Y.  657. 

It  was  also  for  the  jury  to  say  whether  the  accident  could  have 
happened  but  for  the  negligence  of  the  defendant  in  running  and 
maintaining  a  wire  across  a  street  at  a  low  elevation  over  the  build- 
ing in  the  process  of  construction. 


American  Negligence  Reports.  439 

The  defendant  owning  and  maintaining  the  wire  was  responsible 
for  any  negligent  condition  which  it  permitted  to  exist  by  its  passive 
acquiescence,  whether  such  acquiescence  followed  actual  knowledge 
of  the  danger  of  the  situation,  as  charged  in  the  complaint,  or 
resulted  from  failure  to  acquire  such  knowledge.  Gottlieb  v.  N.  Y., 
L.  E.  and  W.  R.  R.  Co.,  ioo  N.  Y.  462;  Ward  v.  Atlantic  and 
Pacific  Telegraph  Co.,  71  N.  Y.  81. 

The  case  presented  by  the  complaint  bears  no  analogy  to  that  of 
Laidlaw  v.  Sage,  158  N.  Y.  73.  There  was  no  allegation  or  proof 
in  that  case  which  tended  to  show  that  the  defendant  was  in  any 
way  responsible  for  the  explosion,  or  that  there  was  any  connection 
whatever  between  the  defendant's  acts  and  the  explosion  which 
followed. 

In  the  present  case  negligence  is  predicated  of  the  dangerous  con- 
dition of  the  line  and  the  failure  to  exercise  an  active  vigilance  to 
see  that  the  wire  was  kept  a  reasonably  safe  distance  from  the 
building  and  the  derrick  used  thereon.  The  fair  intendment  from 
the  allegation  of  the  complaint  is  that  although  the  defendant  and 
the  workmen  on  the  building  acted  independently  of  each  other  the 
striking  of  the  wire  by  the  arm  of  the  derrick  was  not  an  independ- 
ent force  that  came  in  and  produced  the  injury,  but  was  a  single  act 
caused  by  the  concurrent  negligence  of  the  parties  and  that  the 
plaintiff  would  have  escaped  injury  without  the  co-operation  of  one 
or  the  other  of  the  causes  for  which  the  defendant  is  responsible. 

It  seems  to  us  that  under  the  allegations  of  the  complaint  the 
•question  whether  the  defendant  was  in  fault,  whether  the  accident 
was  wholly  attributable  to  the  negligence  of  those  engaged  in  con- 
structing the  building,  was  one  of  fact  for  the  jury,  and  that  the 
learned  trial  judge  erred  in  holding  that  the  proximate  cause  of  the 
accident  was  the  striking  of  the  wire  by  the  arm  of  the  derrick. 

The  judgment  and  order  should,  therefore,  be  reversed  and  a  new 
trial  granted ;  costs  to  abide  the  event.     All  concur. 


COCHRAN,  Adm'r  v.  SESS  et  al. 

Court  of  Appeals,  New  York,  November,  ipoi. 


COLLAPSE  OF  BUILDING  —  EMPLOYEE  KILLED  — CONTRACTORS 
FOR  SEPARATE  PART  OF  WORK  —  LIABILITY.  —  In  an  action  to 
recover  damages  for  the  death  of  plaintiff's  son  who  was  killed  while  work- 
ing upon  a  building  in  course  of  election,  negligence  being  charged  against 
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the  owner  of  the  building  and  defendants  who  contracted  10  construct  only 
the  stone  foundations  of  the  building,  the  brickwork  being  in  charge  of 
another  in  whose  service  the  decedent  was  at  the  time  of  the  accident,  it 
was  held  that  there  was  no  contractual  duty  or  liability  resting  upon  the 
defendants  towards  the  decedent  which  would  sustain  an  action  for  injury 
resulting  from  defendant's  imperfect  work,  but  in  order  to  recover  damages 
it  must  be  shown  that  there  was  some  defect  in  defendants'  work  which  they 
knew  or  should  have  known  was  such  as  to  render  the  structure  a  menace 
or  danger  to  human  life  (i).. 

DEFECTIVE  WORK  — LIABILITY— INSTRUCTION.  —In  such  action 
failure  to  charge  the  jury  clearly  that  defendants  were  not  liable  where  the 
defects,  which  caused  (he  accident,  were  not  in  that  part  of  the  work  con- 
tracted to  be  done  by  them,  was  reversible  error. 

Appeal  from  a  judgment  of  the  Supreme  Court,  New  York, 
Appellate  Division,  First  Department,  affirming,  by  a  divided  court, 
a  judgment  in  favor  of  the  plaintiff  entered  upon  the  verdict  of  a 
jury.     The  facts  appear  in  the  opinion.     Judgment  reversed. 

Peter  Mitchell,  for  appellant. 

Thaddeus  D.  Kenneson,  for  respondent. 

O'Brien,  J.  —  The  plaintiff's  son  was  killed  on  the  13th  of  May, 
1898,  while  engaged  as  a  workman  in  the  erection  of  a  building  in 
the  city  of  New  York.  This  action  was  brought  by  the  plaintiff  as 
the  personal  representative  of  the  decedent  to  recover  damages 
under  the  statute.  The  owner  of  the  building  and  a  firm  of  con- 
tractors were  made  defendants,  and  it  is  charged  that  the  death 
was  the  result  of  their  negligence.  The  owner  did  not  defend,  and 
the  issues  in  the  case  were  formed  by  the  answer  of  the  contractors. 
The  plaintiff  had  a  verdict,  and  the  judgment  entered  thereon  has 
been  affirmed  at  the  Appellate  Division  by  a  divided  court. 

The  defendants  who  bring  this  appeal  contracted  with  the  owner 
to  construct  only  the  stone  foundation  of  the  building,  the  upper 
walls  of  which  were  of  brick.  The  brickwork  was  in  charge  of 
another  contractor,  in  whose  service  the  decedent  was  at  the  time 
of  the  accident.  There  was,  therefore,  no  relation  of  master  and 
servant  between  the  defendants  and  the  decedent.  He  was  the 
servant  of  the  parties  who  had  contracted  to  build  the  walls  above 
the  stone  foundation.  On  the  13th  of  May,  1898,  when  the  work- 
men were  engaged  in  laying  the  brick  and  constructing  the  fifth 
story  of  the  building,  the  rear  walls  collapsed  and  fell*  and  the  plain- 
tiff's intestate  sustained  injuries  resulting  in  his  death. 

1.  Compare  Burke  v.  Ireland,  166  N.  Tract   Society,    164   N.   Y.  30,  8  Am. 

Y.  305,  q  Am.  Neg.  Rep.  540;  Up  ping-  Neg.   Rep.  2q6;  Berg  v.  Parsons,  156 

ton  v.  Mayor,  etc.,  165  N.  Y.  222,  9  N.  Y.  109,  4  Am.  Neg.  Rep.  432. 
Am.  Neg.  Rep.  115;  Wolf  v.  American 
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The  only  way  that  the  defendants  have  been  connected  with  the 
accident  is  by  their  contract  with  the  owner,  which  is  in  writing 
and  appears  in  the  record.  It  bears  date  on  the  25th  of  March, 
1898,  and  embodies  the  agreement  of  the  defendants  "  to  do  all  the 
stonework  for  laying  the  foundations  of  the  building  to  be  erected  on 
the  south  side  of  East  One  Hundred  and  Sixteenth  street,  in  the  city 
of  New  York,"  according  to  the  plans  and  specifications  of  the 
architect  in  the  best  workmanlike  manner  to  the  satisfaction  of  the 
owner.  The  case  in  its  general  aspect  is  undoubtedly  a  hard  one, 
and  stimulates  the  mind  to  search  for  some  principle  of  redress  for 
the  loss  and  suffering  of  the  plaintiff  resulting  from  the  death  of  his 
son.  As  the  learned  trial  judge  said,  the  young  man  lost  his  life 
without  any  fault  of  his  own,  but  through  the  fault  of  some  one 
else,  and  he  expressed  the  general  and  popular  feeling  very  accu- 
rately when  he  said  that  some  one  ought  to  answer  for  the  young 
man's  life.  But  it  is  manifest  that  the  defendants  cannot  be  held 
liable  for  the  result  of  the  accident,  unless  some  clear  and  definite 
legal  principle  can  be  found  to  justify  such  a  conclusion.  It  would 
be  palpably  unjust  to  subject  the  defendants  to  damages  upon  some 
vague  and  indefinite  theory  of  responsibility  that  the  jury  might 
evolve  from  their  own  sense  of  justice.  If  the  defendants  are 
liable  at  all,  their  liability  must  rest  upon  some  definite  rule  of  law. 

It  is  clear  that  there  was  no  contractual  duty  or  liability  resting 
upon  the  defendants.  They  made  no  contract,  express  or  implied, 
with  the  deceased  or  with  the  public.  Their  contract  was  with  the 
owner  of  the  land,  and  for  any  breach  of  it  they  are  liable  to  him 
alone.  Neither  the  plaintiff  nor  the  deceased  were  parties  to  this 
contract,  or  privies  thereto.  It  was  not  made  for  their  benefit,  and 
hence  the  action  cannot  rest  upon  the  theory  that  the  defendants 
failed  to  perform  the  contract  that  they  made  with  the  owner  of  the 
land  to  build  the  foundation  wall.  Reynolds  v.  Van  Buren,  155  N. 
Y.  120.  What  the  defendants  agreed  to  do  was  to  build  a  stone 
foundation  wall  according  to  the  plans  and  specifications  of  the 
architect  and  to  the  satisfaction  of  the  owner.  It  is  difficult  to  find 
in  the  record  any  distinct  allegation  of  specific  proof  that  the 
defendants  failed  to  perform  this  agreement.  There  is  some  proof 
in  the  case  that  some  of  the  stones  and  mortar  used  in  the  walls 
were  not  suitable  for  the  purpose,  but  it  does  not  appear  that  either 
the  architect  or  the  owner  ever  found  any  fault  with  the  manner  of 
performance.  The  decision  upon  the  appeal,  affirming  the  judg- 
ment, was  made  by  a  divided  court,  and  hence  the  question  is  pre- 
sented in  this  court  whether  the  verdict  was  supported  by  any 
evidence  whatever. 


442  American  Negligence  Reports. 

It  is,  therefore,  necessary  to  inquire  and  ascertain  the  principle 
upon  which  the  defendants'  responsibility  must  rest.     They  are  not 
liable,  as  we  have  seen,  upon  any  contractual  obligation  or  duty. 
The  obligation  that  they  were  under  to  the  deceased  or  the  plaintiff 
was  not  different  from  that  which  they  owed  to  the  public  at  large 
or  to  any  other  person  who  was  lawfully  in  or  about  the  building 
when  it  collapsed.     The  plaintiff  was,  therefore,  bound  to  show  that 
there  was  some  defect  in  the  defendants*  work,  which,  as  reason- 
ably prudent  men,  they  knew  or  should  have  known  was  of  such  a 
character  as  to  render  the  structure  a  menace  or  danger  to  human 
life,  or  render  it  unsafe  for  any  one  engaged  in  or  about  the  build- 
ing.    Any  one  who  participates  in  the  construction  of  any  structure 
which  is  obviously  dangerous  to  human  life  is  a  party  to  the  creation 
of  a  nuisance,  and  engaged  in  an  active  wrong  for  the  consequences 
of  which  he  may  be  subjected  to  pecuniary  responsibility.     It  is 
upon  this  theory,  and  this  theory  alone,  as  it  seems  to  us,  that  the 
defendants  must  be  held  responsible.     They  contracted  and  under- 
took to  build  the  stone  foundation  upon  which  the  superstructure 
of  brick  was  to  rest.     They  did  not  participate  in  any  other  respect 
in  the  construction  of  the  building.     It  appears  that  the  owner  was 
to  furnish  the  bottom  upon  which  the  stone  wall  that  the  defendants 
agreed  to  construct  was  to  be  laid.     In  the  front  of  the  building 
this  bottom  consisted  of  solid  rock.     The  rear  wall  was  to  be  laid 
upon  a  concrete  bottom  embedded  in  the  earth,  and  to  be  furnished 
to  the  defendants  by  the  owner.     The  circumstances  under  which 
the  defendants  commenced  the  work  of  laying  the  wall  appear  in 
the  case  without  any  dispute.     They  applied  to  the  building  depart- 
ment in  order  to  ascertain  whether  the  concrete  bottom  had  been 
inspected  and  was  considered  a  safe  foundation  for  the   building. 
The  inspector  of  that  department  assured  them  that  he  had  inspected 
it  and  found  it  safe  and  in  compliance  with  the  rules  and  regulations 
of  the  department.     Upon  these  assurances  the  defendants  com- 
menced to  lay  the  wall  and  completed  their  contract.     The  con- 
tractor who   was  to  erect  the   walls   followed,   and  the   building 
progressed  until  its  walls  were  nearly  finished,  and  then  the  rear 
wall  fell,  resulting  in  the  accident  described.     After  the  collapse 
some  examination  was  made  in  order  to  ascertain  the  cause.     The 
foundation  walls  of  stone  which  the  defendants  had  constructed 
remained    intact.      To  all   appearances  they  were  not  disturbed, 
except  so  far  as  the  debris  from  the  brick  walls  disturbed  the  upper 
parts  or  the  sides  of  the  stonework.     It  is  quite  obvious  from  the 
testimony  appearing  in  the  record  that  the  collapse  of  the  building 
Teas  due  to  one  of  two  causes;  either  the  brick  walls  were  defective 
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or  the  concrete  foundation  settled  or  gave  way,  as  in  the  case  of 
Burke  v.  Ireland,  166  N.  Y.  305,  9  Am.  Neg.  Rep.  540. 

There  is  little,  if  any,  force,  in  the  suggestion  that  the  jury  were 
at  liberty  to  attribute  the  collapse  of  the  building  to  some  defect  in 
the  mortar  of  the  binding  stones  used  in  the  construction  of  a  wall 
that  remained  practically  intact.  If  the  accident  was  due  to  some 
defect  in  the  construction  of  the  brick  wall,  clearly  the  defendants 
were  not  responsible  for  that,  and  so  the  trial  judge  instructed  the 
jury.  If  the  accident  resulted  from  some  defect  in  the  concrete 
bottom  furnished  by  the  owner,  the  defendants  were  not  at  fault, 
unless  it  was  shown  that,  notwithstanding  the  assurances  of  the 
building  department,  there  was  such  an  apparent  defect  as  to  ren- 
der it  obvious  to  the  contractors  that  they  were  about  to  erect  a 
building  upon  a  dangerous  and  insecure  foundation.  Ordinarily 
they  would  be  justified  in  relying  upon  the  assurances  of  the  build- 
ing department,  the  architect  and  the  owner  himself  that  the  bot- 
tom furnished  for  the  stone  wall  was  safe  and  suitable  for  the  purpose. 
But  it  may  be  that  notwithstanding  assurances  of  this  kind  from  so 
many  responsible  sources,  yet  if  it  was  obvious  to  a  reasonably  pru- 
dent man  that  a  building  of  the  character  contemplated  could  not 
be  erected  upon  such  a  foundation  with  safety  to  human  life,  the 
defendants  might  be  held  responsible.  It  would  undoubtedly  require 
very  strong  proof  of  knowledge  or  negligence  on  the  part  of  the 
•contractors  to  subject  them  to  liability  under  such  circumstances. 
It  is  clear,  however,  that  this  action  was  not  tried  or  submitted  to 
the  jury  on  any  such  theory.  It  does  not  appear  that  any  such 
principle  of  liability  was  in  the  mind  of  the  pleader  when  the  com- 
plaint was  framed,  and  we  think  that  no  proof  was  given  at  the  trial 
which  could  justify  the  jury  in  finding  that  the  defendants  when 
they  commenced  to  lay  the  stone  wall  upon  the  concrete  foundation 
knew  or  had  any  reason  to  believe  that  it  was  so  insecure  and 
defective  as  to  render  the  building  that  they  were  about  to  erect 
unsafe. 

But  if  a  most  critical  study  of  the  testimony  would  develop  any 
such  proof,  still  we  think  the  judgment  must  be  reversed  for  an 
error  in  the  charge.  The  trial  judge  instructed  the  jury  that,  if 
they  found  as  matter  of  fact  that  the  building  collapsed  by  reason 
of  faulty  construction,  bad  workmanship  or  material  in  the  walls 
.above  the  basement,  the  defendants  were  entitled  to  a  verdict,  since 
they  had  nothing  whatever  to  do  with  that  portion  of  the  structure. 
But  if,  on  the  other  hand,  they  found  that  the  building  fell  by  reason 
of  defects  in  the  material  or  workmanship  in  the  basement  or  cellar, 
.and  that  such  defects  were  the  direct  and  proximate  cause  of  the 
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fall,  they  could  find  a  verdict  in  favor  of  the  plaintiff,  and  assess 
the  damages  in  such  sum  as  would  pecuniarily  compensate  him  for 
the  loss  by  reason  of  his  son's  death.  It  will  be  seen  that  the 
learned  trial  judge  did  not  discriminate  between  defects  in  the  con- 
crete bottom  and  defects  in  the  stone  wall.  The  jury  were  justi- 
fied in  finding  from  the  general  language  of  this  charge  that  the 
defendants  were  liable  for  any  defects  in  the  foundation,  whether 
that  defect  was  in  the  concrete  bottom  or  in  the  stonework.  The 
defendants'  counsel  thereupon  requested  the  court  to  charge  that 
the  work  of  the  defendants  consisted  simply  of  building  the  cellar 
walls  on  the  rock  foundation  in  front  and  on  the  concrete  prepared 
by  the  owner  in  the  rear  that  they  had  nothing  to  do  with  the  con- 
crete and  that  there  was  no  contradiction  in  the  evidence  in  that 
respect.  The  learned  trial  judge  replied  to  this  request  that  it  was 
correct  as  between  the  owner  and  the  contractor,  but  declined  to 
charge  the  proposition  as  applying  to  the  plaintiff.  The  defendants' 
counsel  thereupon  excepted. 

It  appears  to  us  that  no  refined  criticism  of  the  language  employed 
in  this  request  can  meet  or  answer  the  exception  taken.  The  propo- 
sition was  that  the  work  of  the  defendants  consisted  simply  of  build- 
ing the  cellar  walls  on  the  rock  foundation  and  concrete  bottom,  and 
clearly  that  was  correct.  It  is  said  that  that  was  a  proposition  of 
fact,  but  that  criticism  is  scarcely  correct.  The  learned  judge  bad 
already  instructed  the  jury  in  substance  that  the  defendants'  work 
ended  with  the  stonework,  and  that  there  was  no  responsibility  on 
their  part  for  defects  in  the  brickwork.  It  was  just  as  necessary 
to  instruct  the  jury  where  the  defendants'  liability  began  as  it  was 
to  instruct  them  where  it  ended,  and  this  request  was  intended  to 
call  attention  to  the  distinction  between  defects  in  the  concrete 
bottom  and  defects  in  the  stonework,  and  to  correct  the  general 
language  of  the  charge  already  given,  which  was  in  terms  too 
broad.  While  it  embodied  a  fact,  it  also  embraced  a  legal  proposr 
tion,  since  it  required  the  court  to  define  to  the  iury  the  legal  limits 
of  responsibility.  After  the  refusal  of  the  request  the  jury  were 
justified  in  finding  against  the  defendants,  although  they  might 
have  been  satisfied  that  the  accident  resulted  from  a  defect  in  the 
concrete  foundation,  which  was  not  embraced  in  the  defendants' 
work  at  all,  and  this,  too,  irrespective  of  any  knowledge  on  their 
part  as  to  the  existence  of  this  defect.  It  is  scarcely  possible  that 
either  the  court  or  the  jury  failed  to  perceive  the  meaning  of  the 
proposition.  It  is  obvious  that  the  court  fully  appreciated  its  true 
scope  and  bearing,  since  he  stated  at  once  that  it  was  correct  when 
applied  in  a  controversy  between  the  defendants  and  the  owner,  but 
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not  correct  in  its  application  to  the  case  on  trial.  In  any  aspect  of 
the  case,  it  seems  to  us  that  the  proposition  was  a  reasonable  one 
and  applicable  to  the  controversy  about  to  be  submitted  to  the  jury, 
and  that  the  refusal  of  the  learned  trial  judge  to  charge  it  was  error. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial 
ordered;  costs  to  abide  the  event. 

Judgment  reversed.  Parker,  Ch.  J.;  Gray,  Haight,  Landon, 
Cullen  and  Werner,  JJ.,  concur. 

WELLSTON  COAL  COMPANY  V.  SMITH. 

Supreme  Court^  Ohioy  Juney  ipoi. 


MINER  INJURED  BY  FALL  OF  ROOF  IN  COAL  MINE  —  DANGEROUS 
PREMISES  —  NEGLIGENCE  OF  MINE  BOSS  —  LIABILITY  OF  MINE 
OWNERS.  —  i.  A  mine  boas  who  has  control  of  a  mine  with  power  to 
hire  and  discharge  employees,  stands  for  and  in  place  of  the  owner  or  opera- 
tor of  such  mine  as  to  matters  between  such  employees  and  owner  or  opera- 
tor  in  the  operation  of  such  mine,  and  the  owner  or  operator  is  chargeable 
with  whatever  such  boss  knows  or  ought  to  know  in  the  operation  of  such 
mine. 

*.  Such  mine  boss  ought  to  know  every  fact  which  he  would  know  if  he  used 
ordinary  care  and  diligence  in  performing  his  duties  in  the  operation  of 
such  mine. 

3.  Where  such  mine  boss,  instead  of  performing  his  duties  in  and  about  the 

operation  of  such  mine  himself,  enjoins  the  performance  of  such  duties 
upon  a  miner  in  his  employ  in  such  mine,  such  miner,  as  to  the  perform- 
ance of  such  duties,  is  not  the  fellow-servant  of  other  miners,  but,  as  to 
them,  stands  in  the  same  relation  as  the  mine  boss,  and  the  mine  boss  is 
chargeable  with  whatever  notice  such  miner  has  or  ought  to  have  while  so 
performing  the  duties  of  such  boss. 

4.  In  the  business  of  mining  coal,  it  is  the  duty  of  the  owner  or  operator  of  a 

mine  to  furnish  reasonably  safe  entries  for  the  ingress  and  egress  of  those 
employed  in  such  mine,  and  to  keep  such  entries  in  a  reasonably  safe  con- 
dition, and  the  miners  may  rely  and  presume  that  this  duty  has  been  prop- 
erly performed. 

5.  It  is  the  duty  of  a  miner,  as  to  such  entries,  to  use  ordinary  care  for  his  own 

safety,  in  view  of  what  he  knows  or  ought  to  know  as  to  the  condition  of 
such  entries;  and  he  ought  to  know  every  fact  which  he  would  know  if  he 
exercised  ordinary  care  to  keep  himself  informed  as  to  matters  concerning 
which  it  is  his  duty  to  inquire  in  the  employment  in  which  he  is  engaged  (i). 
Davis  and  Shauck,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

z.  For  actions  relating  to  Accidents    i-io  Am.  Nbg.  Rep.,  and  the  current 
In  Mines  and  Injuries  Sustained  by    numbers  of  that  series  of  Reports. 
Miners,  from  1897  to  date,  see  vols. 
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Error  to  Circuit  Court,  Jackson  County. 

Action  by  Frank  Smith  against  the  Wellston  Coal  Company. 
Judgment  for  defendant  was  reversed  in  the  Circuit  Court,  and  it 
brings  error.     Judgment  of  Circuit  Court  affirmed. 

The  coal  company  is  a  corporation  owning  and  operating  a  coal 
mine,  and  has  in  its  employ  what  is  known  as  a  bank  boss  or  mine 
boss,  and  employed  many  men  to  operate  its  mine,  one  being  Frank 
Smith,  the  defendant  in  error.  There  is  an  entry  or  passageway 
into  the  mine,  and  Mr.  Smith  was  assigned  by  the  mine  boss  to 
work  in  a  room  of  the  mine  adjoining  this  entry.  About  October, 
1895,  he  was  employed  by  said  company  as  a  miner,  and  on  Novem- 
ber 6,  1896,  he  claims  to  have  drilled  two  holes  into  the  face  of  the 
coal  and  charged  them  with  powder,  and  fired  one  off,  and  then 
returned  and  fired  the  fuse  of  the  other,  and  ran  into  the  entry  to 
a  place  about  sixty  feet  from  the  fuse,  when  a  part  of  the  roof  of 
the  entry  fell  upon  him  before  this  last  shot  was  discharged,  and  he 
was  severely  injured.  He  sued  the  coal  company  for  damages. 
He  averred,  in  substance,  in  his  petition,  that  the  roof  of  the  entry 
became  greatly  out  of  repair  and  dangerous  several  months  before 
his  injury,  by  reason  of  a  large,  heavy  piece  of  slate  becoming 
loose  and  liable  to  fall;  that  the  condition  of  the  roof  of  the  entry 
was  well  known  to  the  company,  its  agents  and  servants  who  were 
his  superiors,  and  who  were  in  charge  and  control  of  the  entry ;  and 
that  the  condition  of  the  entry  could  have  been  known  to  the  com- 
pany, its  said  agents  and  servants,  by  the  exercise  of  reasonable 
care,  prudence,  and  caution ;  and  that  the  condition  of  the  roof  of 
the  entry  was  unknown  to  him,  and  could  not  have  been  known  to 
him  by  the  exercise  of  ordinary  care,  prudence,  and  caution,  in 
time  to  have  prevented  his  injury;  and  that  he  did  not  have  equal 
means  with  the  company  of  knowing  the  unsafe  and  dangerous 
condition  of  the  roof  of  the  entry.  He  further  avers  that  the  com- 
pany negligently  and  carelessly  failed  and  refused  to  repair  the  roof 
of  the  entry,  and  that  his  injury  was  directly  caused  by  the  negli- 
gence of  the  company  in  so  permitting  the  said  roof  to  so  become 
and  remain  out  of  repair,  without  warning  to  him  of  its  dangerous 
condition,  and  that  he  was  without  fault  or  negligence  in  the 
matter.  The  answer  admits  the  corporate  character  of  the  com- 
pany, that  it  was  operating  the  coal  mine,  that  it  employed  more 
than  twenty-five  miners,  that  Smith  was  so  employed  and  assigned 
to  a  room  to  work  and  had  to  pass  through  the  entry,  and  was 
injured  in  the  mine  at  the  date  named;  and  denies  all  and  singular 
the  other  allegations  of  the  petition,  and  then  denies  some  of  the 
allegations  specially,  but  these  special  denials  are  not  broader  than 
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the  general  denial.  The  answer  farther  pleads  contributory  negli- 
gence of  Smith  in  this  that  "  without  making  a  cutting  or  '  bearing 
in  '  of  the  coal  in  his  said  room,  he  drilled  a  hole  of  the  diameter  of 
more  than  two  inches,  and  the  depth  of  seven  feet,  into  the  face  of 
the  coal,  and  placed  therein  a  great  quantity,  to  wit,  four  pounds 
or  more,  of  blasting  powder,  tamped  it,  and,  after  firing  the  fuse, 
went  a  short  distance,  and  not  to  exceed  sixty  feet  away,  and 
stopped  to  await  the  result  of  the  shot,  and  defendant  says  that  the 
injury  to  plaintiff,  if  any  he  received,  was  the  direct  result  of  the 
explosion  of  said  shot,  which  took  place  immediately  before  plain- 
tiff's alleged  injury  and  the  concussion  from  which  caused  said  slate 
to  fall  upon  plaintiff,  without  any  wrong,  fault,  or  negligence  of 
this  defendant,  but  solely  because  and  on  account  of  the  careless* 
ness,  negligence,  and  want  of  caution  of  plaintiff  in  putting  in  said 
shot  to  the  depth  and  in  the  manner  hereinbefore  alleged,  and  using 
said  very  great  and  excessive  amount  of  powder  therein,  and  fail- 
ing and  neglecting  to  go  far  enough  away,  and  staying  within  the 
said  short  distance  from  said  shot.  Defendant  further  says  that, 
if  said  slate  was  loose  prior  to  the  date  of  its  alleged  fall,  it  had 
no  knowledge  thereof,  and  the  same  was  caused  by  plaintiff  and 
others  co-servants  with  him,  in  theretofore  using  an  excessive 
amount  of  powder  in  shooting  said  coal  from  the  solid,  and  without 
making  any  cutting  or  '  bearing  in,9  and  thus  causing  a  greater  con- 
cussion from  the  shooting  of  said  coal  than  was  necessary,  and 
which  could  easily  be  avoided  by  the  use  of  less  powder  and  the 
exercise  of  more  labor  by  plaintiff  and  his  said  co-servants,  all  of 
which  plaintiff  knew  and  in  which  he  participated."  The  reply  is 
in  legal  effect  a  general  denial  of  the  answer.  Upon  the  trial  to  a 
jury  the  following  admission  was  made  and  carried  into  the  record 
as  an  agreement  between  the  parties:  "That,  at  and  before  the 
date  of  the  injury  to  said  Smith,  defendant  had  in  its  employ  at  all 
times  a  sufficient  number  of  careful  and  competent  persons,  whose 
duty  it  was  to  look  after  the  safety  of  all  entries  in  its  mine,  includ- 
ing the  entry  in  which  plaintiff  was  injured." 

The  jury  brought  in  a  verdict  in  favor  of  the  company.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  entered  upon  the  ver- 
dict, to  all  of  which  proper  exceptions  were  saved.  The  Circuit 
Court  reversed  the  judgment  of  the  Common  Pleas,  for  the  follow- 
ing  reasons,  as  shown  by  its  judgment  of  reversal:  First.  The  court 
erred  in  refusing  to  admit  the  evidence  of  Robert  Pope  upon  cross- 
examination  on  page  7  of  the  bill  of  exceptions.  Second.  The  court 
erred  in  its  general  charge  to  the  jury  as  excepted  to  and  set  forth 
on  page  15  of  said  bill  of  exceptions,   in  the  use  of  the  words 
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"  slightest  degree  "  in  describing  the  character  or  amount  of  con- 
tributory negligence  that  would  defeat  a  recovery.  Third.  The 
court  erred  in  refusing  to  give  the  fourth  special  charge  as  requested 
by  the  plaintiff  below.  Fourth.  The  court  erred  in  giving  special 
charges  numbered  8,  10,  12,  17,  and  2a,  as  requested  by  the  defend- 
ant below.  Thereupon  the  company  filed  its  petition  in  error  in 
this  court  seeking  to  reverse  the  judgment  of  the  Circuit  Court, 
and  asking  an  affirmance  of  the  judgment  of  the  Common  Pleas. 

J.  M.  McGillivray,  for  plaintiff  in  error. 

Powell  &  EuBANRsandC.  C.  McCormick,  for  defendant  in  error. 

Burket,  J.  (after  stating  the  facts).  —  The  coal  company  operated 
its  mine  by  means  of  a  mine  boss,  who  had  authority  to  hire  and 
discharge  employees.  In  the  operation  of  a  coal  mine,  such  a 
mine  boss  stands  for  and  in  place  of  the  company,  and  his  acts  and 
omissions  in  the  operation  of  the  mine  are  the  acts  and  omissions 
of  the  corporation.  He  is  not  a  fellow-servant  with  the  miners 
employed  by  him.  And,  if  he  directs  one  of  the  miners  under  his 
employ  to  perform  some  of  the  duties  of  the  mine  boss,  such  miner, 
while  so  performing  such  duties,  is  not  the  fellow-servant  of  the 
other  miners,  but,  while  not  so  performing  the  duties  of  the  mine 
boss,  he  would  be  such  fellow-servant.  The  mine  boss  cannot  dele- 
gate his  duties  to  a  miner  under  his  employ,  so  as  to  relieve  the 
company  from  responsibility  for  negligence  in  the  discharge  of 
the  duties  of  the  mine  boss,  whether  such  negligence  arises  from 
the  acts  or  omissions  of  the  mine  boss,  or  of  some  miner  under  his 
employ,  and  by  him  directed  to  perform  the  duties  of  such  boss. 
The  entry  in  which  Mr.  Smith  was  injured  was  not  a  room  that  he 
was  required  to  keep  in  a  safe  condition  himself,  as  was  the  case  in 
Mining  Co.  v.  Clay,  51  Ohio  St.  542,  38  N.  E.  Rep.  610,  but,  on  the 
contrary,  the  entry  was  a  place  furnished  to  the  miners  by  the  com- 
pany, through  its  mine  boss,  and  the  duty  devolved  upon  the  mine 
boss  to  use  ordinary  care  in  making  and  keeping  the  entry  in  a 
reasonably  safe  condition  for  the  protection  of  miners  passing  in 
and  out  through  and  along  the  same  and  this  duty  could  not  be 
shifted  by  the  mine  boss  to  one  of  his  employees  so  as  to  relieve 
the  company  from  liability  for  the  negligence  of  such  employee 
while  in  the  performance  of  the  duties  of  the  mine  boss  as  to  keep- 
ing such  entry  in  a  safe  condition.  The  principles  as  to  inspectors, 
as  in  Railroad  Co.  v.  Webb,  12  Ohio  St.  475,  are  not  applicable  to 
the  relations  existing  between  a  mine  boss  and  his  employees, 
because  the  miners  are  completely  under  his  control,  and  their 
safety  depends  upon  his  vigilance  and  the  proper  discharge  of  his 
duties.     Our  statutes  on  the  subject  of  mining  (section  6871,  Rev. 
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St.),  indicate  a  public  policy  to  the  effect  that  mine  owners  shall  be 
charged  with  the  duty  of  making  their  mines  reasonably  safe  for 
miners,  and  miners  themselves  are  also  required  in  certain  cases  to 
look  out  for  their  own  safety,  as  in  propping  the  roofs  of  the  rooms 
in  which  they  work,  the  duty  of  furnishing  the  timbers  being  cast 
upon  the  company  but  there  is  no  provision  requiring  the  miners  to 
prop  or  look  after  the  safety  of  entries.  That  duty  rests,  therefore, 
on  the  owners  of  the  mines.  The  case  of  Troughear  v.  Coal  Co., 
62  Iowa,  576,  17  N.  W.  Rep.  775,  is  cited  by  counsel  for  plaintiff  in 
error  to  sustain  his  contention.  In  that  case  there  was  a  pit  boss 
who  had  no  authority  to  hire  or  discharge  employees,  that  power 
being  vested  in  a  superintendent.  The  pit  boss  discovered  that 
the  roof  of  the  mine  was  unsafe,  and  it  was  the  duty  of  the  road 
men  to  put  it  in  proper  and  safe  condition,  and  two  of  them  under- 
took to  do  so,  and  while  so  doing  one  of  them  was  injured  by  the 
negligence  of  the  other.  The  road  men  were  not  performing  the 
duties  of  the  pit  boss  or  superintendent,  but,  on  the  contrary,  were 
performing  their  own  duties,  and  were  clearly  fellow-servants;  and, 
of  course,  one  could  not  recover  against  the  company  for  an  injury 
caused  by  the  negligence  of  his  fellow-servant. 

There  are  many  cases  in  which  it  has  been  held  that  duties  of 
officers  and  agents  cannot  be  delegated  so  as  to  relieve  the  princi- 
pal from  liability,  and  among  them  are  the  following:  Fones  v  Phil- 
lips, 39  Ark.  17,  43  Am.  Rep.  264;  Car  Co.  v.  Laack,  143  111.  242, 
32  N.  E.  Rep.  285;  Capper  v.  Railway  Co.,  103  Ind.  305,  2  N.  E. 
Rep.  749;  Lindvall  v.  Woods,  41  Minn.  212,  42  N.  W.  Rep.  1020; 
Flike  v.  Railroad  Co.,  53  N.  Y.  549,  13  Am.  Rep.  545;  Wooden  v. 
Railroad  Co.  (Super.,  Buffalo),  16  N.  Y.  Supp.  840;  Fuller  v. 
Jewett,  80  N.  Y.  46,  36  Am.  Rep.  575;  Knahtla  v.  Railway  Co.,  21 
Ore.  136,  27  Pac.  Rep.  91;  Brabbits  v.  Railway  Co.,  38  Wis.  289; 
Pike  v.  Railroad  Co.  (C.  C.)  41  Fed.  Rep.  95;  Stockmeyer  v.  Reed 
(C.  C.)  55  Fed.  Rep.  259;  Madden  v.  Railway  Co.,  28  W.  Va.  610, 
57  Am.  Rep.  695;  Lewis  v.  Railroad  Co.,  59  Mo.  495,  21  Am.  Rep. 
385;  Railway  Co.  v.  Naylon,  17  Colo.  501,  30  Pac.  Rep.  249,  31 
Am.  St.  Rep.  335;  Elledge  v.  Railway  Co.,  100  Cal.  282,  34  Pac. 
Rep.  720,  38  Am.  St.  Rep.  290;  Justice  v.  Pennsylvania  Co.,  130 
Ind.  321,  30  N.  E.  Rep.  303;  Loughlin  v.  State,  105  N.  Y.  159,  n 
N.  E.  Rep.  371;  Car  Co.  v.  Parker,  100  Ind.  181;  Railway  Co.  v. 
Fox,  31  Kan.  586,  3  Pac.  Rep.  320;  Railroad  Co.  v  McKee,  37  Kan. 
592,  15  Pac.  Rep.  484;  Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  32 
Pac.  Rep.  708,  35  Am.  St.  Rep.  133;  Pennsylvania  Co.  v.  Whit- 
comb,  in  Ind.  212,  12  N.  E.  Rep.  380;  Fisher  z/.  Railroad  Co.,  22 
Ore.  533,  30  Pac.  Rep.  425;  Brown  v.  Railway  Co.,  31  Minn.  553, 
Vol.  X  —  29 
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18  N.  W.  Rep.  834;   Railway  Co.  v.  Smith,  59  Ala.  245;  Millers 
Railroad  Co.,  20  Ore.  285,  26  Pac.  Rep.  70;  Moon  v.  Railroad  Co., 
78  Va.  745,  49  Am.  Rep.  401;  Railway  Co.  v  McKenzie,  81  Va.  71. 
Plaintiff  in  error  urges  that  it  was  entitled  to  a  peremptory  ins  true- 
tion  for  a  verdict  in  its  favor,  in  view  of  the  admission  on  the  trial 
"  that,  at  and  before  the  date  of  the  injury  to  said  Smith,  defendant 
had  in  its  employ,  at  all  times,  a  sufficient  number  of  careful  and 
competent  persons,  whose  duty  it  was  to  look  after  the  safety  of  all 
entries  in  its  mine,  including    the    entry  in  which  plaintiff  was 
injured,"  and  in  view  of  the  further  fact,  as  it  claims,  that  there  was 
no  statement  of  any  evidence  tending  to  prove  knowledge  of  the 
defect  on  the  part  of  the  superintendent  or  mine  boss,  nor  that  the 
defect  was  open,  obvious,  apparent,  and  dangerous,  or  of  common 
knowledge  among  the  employees  in  the  mine,  and  no  other  or 
further  evidence  concerning  it  than  that  of  Edward  Gordon,  wha 
says  that  he  did  not  consider  the  matter  of  sufficient  importance  to 
call  the  attention  of  the  mine  boss  to  it.     A  sufficient  answer  to  this 
claim  may  be  found  in  the  fact  that  the  record  fails  to  show  that 
any  such  instruction  was  asked  by  the  plaintiff  in  error,  or  refused 
by  the  court.     Again,  assuming  that  the  above  admission  concedes 
that  the  mine  boss  and  the  track  layer,  Edward  Gordon,  who  had 
the  duty  enjoined  upon  him,  in  addition  to  his  duty  as  track  layer, 
to  inspect  and  keep  in  repair  the  entry  in  question,  were  careful 
and  competent  persons,  whose  duty  it  was  to  look  after  the  safety 
of  said  entry,  yet  it  may  be  that  they  were  negligent  in  the  perform- 
ance of  their  said  duty  of  looking  after  the  safety  of  said  entry. 
The  evidence  tended  to  prove  that  the  mine  boss  was  not  observed 
by  any  one  testing  the  roof  of  that  entry  for  three  months  before 
the  accident.     It  is  urged  that  there  is  no  evidence  tending  to  prove 
that  he  knew  the  unsafe  condition  of  the  entry,  but  his  want  of 
inspection  for  three  months  while  blasts  of  powder  in  the  adjoining 
room  were  of  frequent,  if  not  daily  occurrence,  tended  to  show  that 
he  ought  to  have  known  its  unsafe  condition.    "  Masters  are  charged 
with  notice,  not  only  of  what  they  know,  but  also  of  what  they 
ought  to  know,  that  is,  of  every  fact  which  they  would  have  known 
had  they  used  ordinary  care  and  diligence  in  performing  their  duties. " 
Shear,  and  R.  Neg.,  sec.  206.     Again  the  evidence  tended  to  show 
that  this  Edward  Gordon,  while  assisting  the  mine  boss  in  the  per- 
formance of  his  duty  of  looking  after  the  safety  of  the  roof  of  this 
entry,  discovered  that  it  was  unsafe,  but  he  did  not  report  it  to  the 
boss,  because  he  did  not  consider  it  very  dangerous,  and  did  not 
think  it  worth  while  to  tell  him.     This  knowledge,  so  obtained  by 
Edward  Gordon  while  performing  the  duties  of  the  mine  boss,  is  the 
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same  as  if  the  knowledge  had  been  obtained  by  the  boss  himself, 
and  binds  the  company.  There  was  therefore  sufficient  testimony  of 
knowledge  of  the  unsafe  condition  of  the  roof  of  the  entry,  and  of 
negligence  in  not  repairing  it,  to  submit  to  the  jury,  and  the  com- 
pany was  not  entitled  to  a  direction  for  the  jury  to  bring  in  a  verdict 
in  its  favor. 

Robert  Pope  was  a  boss  driver,  and  the  mine  boss,  Thomas  Stiff, 
enjoined  upon  him,  in  addition  to  his  duty  as  such  driver,  the  duty 
of  inspecting  and  keeping  in  repair  the  entry  in  question,  thus  per- 
forming one  of  the  duties  of  said  mine  boss.  The  defendant  com- 
pany offered  Mr.  Pope  as  a  witness  in  its  behalf,  and  the  following 
question  was  asked  and  answer  given:  "Q.  What,  if  any,  knowl- 
edge at  the  time  did  you  have  that  the  slate  in  the  roof  of  the  entry 
at  the  point  where  plaintiff  was  injured  was  loose,  defective,  or  lia- 
ble to  fall  ?  A.  I  had  no  knowledge  whatever."  On  cross-examina- 
tion, he  was  asked  the  following  question  by  counsel  for  plaintiff 
below:  "  Q.  When,  if  at  any  time,  while  you  were  working  under 
Thomas  Stiff  as  mine  boss,  did  you  inspect,  by  the  use  of  ordinary 
means  used  for  that  purpose,  the  entry  at  the  point  where  plaintiff 
was  injured,  or  elsewhere  in  said  entry  ? "  Objection  being  made  to 
this  question  by  counsel  for  the  company,  the  objection  was  sus- 
tained and  an  exception  taken.  The  Circuit  Court  held  this  ruling 
to  be  error.  While  we  do  not  regard  this  as  of  much  importance, 
we  think  that  the  holding  of  the  Circuit  Court  was  right.  The  answer 
would  tend  to  show  whether  or  not  Mr  Pope  had  used  sufficient  dili- 
gence in  the  performance  of  the  duties  of  the  mine  boss. 

The  court  charged  the  jury  as  follows:  "  I  instruct  you  that  the 
plaintiff  in  his  work  had  the  right  to  assume  that  the  roof  where  the 
slate  is  alleged  to  have  fallen  was  in  a  reasonably  safe  condition. 
If  the  plaintiff,  acting  upon  this  assumption,  used  a  greater  quantity 
of  powder  in  shooting  the  coal  than  a  reasonably  prudent  miner, 
under  the  same  conditions  and  circumstances,  would  have  used,  and 
said  charge  or  shot  produced  a  concussion  that  in  the  slightest 
degree  contributed  to  produce  the  alleged  fall  of  slate,  he  cannot 
recover  in  this  case,  because  such  act  would  constitute  negligence 
upon  his  part."  The  Circuit  Court  held  this  part  of  the  charge 
erroneous,  by  reason  of  the  words  "  in  the  slightest  degree."  This 
holding  of  the  Circuit  Court  was  in  accordance  with  the  holding  of 
this  court  in  Schweinfurth  v.  Railway  Co.,  60  Ohio  St.  215,  54  N. 
E.  Rep.  89,  and  was  right.  The  fourth  special  charge  requested  by 
the  plaintiff  below,  and  refused  by  the  court,  and  which  refusal  the 
Circuit  Court  held  to  be  error,  is  as  follows:  "  If  you  find  from  the 
evidence  that  the  roof  of  the  entry  at  the  place  mentioned  had 
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become  out  of  repair  and  dangerous,  and  that  its  condition  was 
known  to  the  defendant,  or  that  the  same  could  have  been  known 
to  said  defendant,  its  servants  and  agents  who  had  charge  and  con 
trol  of  said  entry,  in  time  to  have  prevented  said  injury  complained 
of,  by  the  exercise  of  reasonable  care,  prudence,  and  caution,  and  if 
you  should  further  find  that  the  condition  of  said  roof  was  unknown 
to  plaintiff,  and  that  he  had  not  equal  means  with  the  defendant  of 
knowing  of  the  unsafe  and  dangerous  condition  of  said  roof,  and  you 
should  further  find  that,  while  he  (the  plaintiff)  was  passing  through 
and  along  said  entry  a  piece  of  slate  which  had  become  loose  fell 
upon  and  injured  him,  then  your  verdict  must  be  for  the  plaintiff." 
This  request  is  too  broad,  as  it  allows  the  plaintiff  below  to  recover 
even  though  he  was  at  fault  himself.  The  limitation  that  if  he  was 
without  fault  on  his  part  should  have  been  incorporated  into  the 
request,  to  make  it  sound  law.  True,  this  limitation  is  found  in  the 
general  charge,  but  that  cannot  have  the  legal  effect  of  making  this 
request  sound,  so  as  to  constitute  its  refusal  reversible  error.  To 
make  the  refusal  of  a  request  to  charge  reversible  error,  the  request 
must  be  sound  law  throughout,  and  lacking  no  required  limitation. 
Again,  the  general  charge  fully  and  carefully  covers  the  phase  of 
the  case  included  in  this  request,  and  incorporates  the  limitation  as 
to  the  plaintiff  being  without  fault,  and,  the  proposition  having  been 
correctly  given  in  the  general  charge,  there  was  no  error  in  refusing 
a  special  charge  on  the  same  subject,  even  if  correct.  Knowledge 
of  the  unsafe  condition  of  the  roof  of  the  entry  on  part  of  the  serv- 
ants and  agents  who  had  charge  and  control  of  the  entry  would  be 
notice  to  the  company,  whether  such  servants  and  agents  were  or 
were  not  the  superiors  of  the  plaintiff  and  in  authority  over  him  in 
other  matters.  In  that  regard  the  request  was  not  defective,  but 
for  the  reasons  above  given  the  reversal  founded  upon  the  refusal  of 
the  request  is  not  approved  by  this  court.  The  second  request  of 
plaintiff  should  have  been  given  without  modification,  because  notice 
to  the  servants  and  agents  who  had  control  of  the  entry,  and  cared 
for  and  inspected  it,  was  notice  to  the  mine  boss  and  company,  and 
whether  they  were  "  superior  to  plaintiff  and  in  authority  over  him  " 
or  not  in  other  matters  could  make  no  difference. 

The  court  charged  the  eighth  special  request  of  the  defendant 
below  as  follows:  "  If  you  find  from  the  evidence  that  plaintiff,  at 
the  time  of  and  before  his  injury,  knew  that  the  roof  of  said  entry 
was  unsafe,  or  had  the  means  and  opportunity  to  ascertain  its 
defective  condition,  and  did  not  avail  himself  of  such  opportunity, 
or  use  the  means  at  hand,  then  he  was  guilty  of  such  negligence  as 
will  prevent  his  recovering  in  this  action  for  any  injury  he  may  have 
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received,  and  your  verdict  must  be  for  the  defendant. "  The  Circuit 
Court  held  this  to  be  error,  and  we  concur  in  that  holding.  If  the 
plaintiff  below  knew  the  roof  of  the  entry  to  be  unsafe,  and  entered 
notwithstanding  such  knowledge,  he  was  negligent  and  ought  not 
to  recover ;  but,  as  it  was  the  duty  of  the  mine  boss  to  furnish  a 
reasonably  safe  entry,  and  to  keep  it  in  a  reasonably  safe  condition, 
the  miners  could  rely  upon  that  duty  being  performed,  and  were 
not  required  to  test  and  inspect  the  roof  of  the  entry  themselves, 
and  were  not  charged  with  knowledge  of  its  unsafe  condition,  further 
than  the  knowledge  they  would  ordinarily  obtain  in  the  proper  dis- 
charge of  the  work  they  were  employed  to  perform.  The  law  is 
stated  thus  by  Shear,  and  R.  Neg.,  sec.  217:  "A  servant  is  charge- 
able with  actual  notice  of  every  fact  which  he  would  have  known 
had  he  exercised  ordinary  care  to  keep  himself  informed  as  to  mat- 
ters concerning  which  it  was  his  duty  to  inquire."  A  miner  is 
required  by  sec.  6871,  Rev.  St.,  to  prop  the  room  in  which  he  works 
and  keep  it  in  a  safe  condition,  and  therefore  he  must  use  the  means 
at  hand  to  ascertain  its  safety  before  entering,  but  no  such  duty  is 
enjoined  upon  him  as  to  an  entry.  The  court  also  erred  in  giving 
the  seventh  special  charge  asked  by  defendant  in  so  far  as  regards 
the  means  and  opportunity  of  plaintiff  to  ascertain  the  condition  of 
the  roof  of  the  entry. 

Special  charge  No.  10,  given  at  request  of  defendant  below,  is  as 
follows:  "  That  if  you  find  from  the  evidence  that  the  fall  of  slate 
upon  plaintiff  was  caused  by  the  jar  or  concussion  from  the  shot 
fired  by  plaintiff  in  an  adjacent  room,  and  that  such  slate  fall  did 
not  extend  into  the  middle  of  the  entry,  where  drivers,  miners,  and 
other  employees  walked  while  going  to  and  from  their  work,  then 
your  verdict  must  be  for  the  defendant,  for  the  reason  that  the  plain- 
tiff was  not  injured  at  a  point  or  place  where  defendant  had  any  rea- 
son to  expect  that  any  of  its  employees  would  pass."  The  giving 
of  this  charge  the  Circuit  Court  held  to  be  error,  and  we  think 
rightly.  It  was  the  duty  of  the  company  to  keep  the  roof  of  the 
whole  entry  in  a  reasonably  safe  condition.  Miners  passing  in  and 
out  would  often  meet  cars,  and  would  be  compelled  to  turn  aside, 
and  they  had  a  right  to  be  protected  while  doing  so.  On  the  occa- 
sion of  the  injury  in  question,  there  was  a  car  on  the  track  which 
compelled  plaintiff  below  to  take  to  the  side  of  the  entry,  and  while 
so  doing  he  had  a  right  to  be  reasonably  protected,  and  the  com- 
pany should  have  anticipated  such  occurrences. 

The  seventeenth  special  charge  is  in  substance  the  same  as  the 
tenth,  and  is  open  to  the  same  objection. 

The  twelfth  special  charge  on  behalf  of  defendant  below  is  as 
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follows:  "If  you  find  from  the  evidence  that  the  fall  of  slate  which 
injured  plaintiff  was  simultaneous  with  the  explosion  of  the  shot  by 
him  fired  in  an  adjacent  room,  or  very  shortly  thereafter,  it  is  your 
duty  to  inquire  whether  the  said  slate  would  have  fallen  at  said  time 
but  for  the  concussion  of  said  shot,  and,  if  you  find  that  the  said 
shot  was  excessively  large,  then  your  verdict  must  be  for  the 
defendant."  The  Circuit  Court  properly  held  the  giving  of  this  to 
be  error.  Under  this  charge  the  jury  might  find  that  the  slate  would 
have  fallen  at  the  time  it  did  without  the  concussion  of  the  shot, 
and  yet  if  they  should  find  that  the  shot  was  excessively  large,  even 
though  it  did  not  cause  the  slate  to  fall,  they  must  bring  in  a  verdict 
for  the  defendant.  If  the  shot  was  excessive,  and  not  such  as  was 
ordinarily  used,  and  caused  the  slate  to  fall,  the  roof  being  in  a 
reasonably  safe  condition,  the  plaintiff  caused  his  own  injury  and 
should  not  recover.  And  if  the  shot  was  not  excessive,  and  was 
such  as  is  ordinarily  used,  and  still  caused  the  slate  to  fall,  the  roof 
being  in  a  reasonably  safe  condition,  the  falling  of  the  slate  was 
what  is  known  as  an  inevitable  accident,  for  which  there  could  be 
no  recovery,  and  a  charge  along  those  lines  would  be  proper,  but  the 
special  charge  as  given  was  error. 

Special  charge  No.  2a,  given  at  the  request  of  defendant  below, 
is  as  follows:  "  If  you  find  from  the  evidence  that  there  was  a  fall 
of  slate  in  front  of  the  room  in  which  Smith  worked  some  time  prior 
to  the  date  of  alleged  injury,  which  was  cleaned  up  by  defendant's 
employees,  who  were  competent  for  the  purpose,  and  who,  at  said 
time,  put  the  roof  of  said  entry  at  said  point  in  such  condition  that 
they  considered  it  reasonably  safe,  then  plaintiff  cannot  recover 
in  this  action,  even  though  you  should  find  that  said  work  was 
not  properly  done,  or  said  roof  made  reasonably  safe,  and  the 
defendant  could  not,  in  the  exercise  of  ordinary  care  have  known 
that  it  was  improperly  done."  The  Circuit  Court  held  this  to  be 
error,  in  which  holding  we  concur.  The  fall  of  slate  in  front  of 
Smith's  room  was  some  four  months  before  the  accident,  and  not 
at  the  place  in  the  entry  where  the  slate  fell  upon  Mr.  Smith,  and 
what  was  done  at  that  place  could  not  rule  the  law  as  to  the  place  in 
the  entry  where  Smith  was  injured. 

It  seems  that  the  Circuit  Court  was  of  opinion  that  Edward  Gor- 
don and  Robert  Pope,  upon  whom  was  enjoined  the  duty  of  perform- 
ing the  duties  of  the  mine  boss  as  to  looking  after  the  safety  of  the 
roof  of  said  entry,  in  addition  to  other  duties,  were,  while  so  per- 
forming the  duties  of  the  mine  boss,  the  fellow-servants  of  plaintiff 
below  and  the  other  miners,  and  therefore  held  several  charges  good 
which  were  clearly  erroneous,  among  them  being  special  charge  ia, 
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which  was,  in  effect,  that  knowledge  on  the  part  of  Gordon  of  the 
•defect  in  the  roof  of  the  entry  could  not  charge  the  defendant  with 
notice  of  such  defective  condition,  either  actual  or  constructive. 

Upon  a  retrial  of  the  case,  the  charge,  and  especially  that  part 
covered  by  the  request  of  defendant,  should  be  recast,  so  as  to  con- 
form as  near  as  may  be  to  this  opinion.  The  judgment  of  the  Circuit 
Court  is  affirmed. 

Minshall,  Ch.  J.,  and  Williams  and  Spear,  JJ.»  concur.  Davis 
and  Shauck,  JJ.,  dissent. 


BUTTS  V.  CLEVELAND,  CINCINNATI,  CHICAGO 
AND  ST.  LOUIS  RAILROAD  COMPANY. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  Ohio,  Norther* 

District,  July,  ipoi. 


PASSENGER  INJURED  BY  FALLING  BETWEEN  CARS  —  WARNING  OF 
DANGER—  PROXIMATE  CAUSE  —  CONTRIBUTORY  NEGLIGENCE. 
—  In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff,  a 
passenger  on  defendant's  train,  it  appeared  that  notice  was  given  that  the 
car,  in  which  plaintiff  was  a  passenger,  would  be  cut  from  the  train  and 
that  passengers  must  take  seats  in  other  cars;  that  plaintiff  started  forward 
and  while  crossing  the  platform  of  the  car  with  his  hand  on  the  door  kob  of 
the  car  in  front,  a  brake  man  on  the  same  platform  called  out  "  Look  out, 
look  out!  "  and,  acting  upon  a  sudden  impulse,  plaintiff  instantly  stepped 
backward,  without  looking,  and  the  separation  of  cars  having  occurred, 
he  fell  between  the  cars  and  was  injured.  Held,  that  the  proximate  cause 
of  the  injury  was  the  act  of  plaintiff  in  stepping  back  without  looking, 
having  been  warned  that  the  cars  were  to  be  separated,  for  which  there 
could  be  no  recovery  against  the  railway  company  (i). 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio.     Judgment  affirmed. 

The  plaintiff  sustained  a  severe  personal  injury  while  traveling  as 
a  passenger  on  the  defendant's  line  of  railway  between  Springfield, 
Ohio,  and  Cleveland,  Ohio.  At  Galiion,  an  intermediate  station, 
notice  was  given  that  the  car,  in  which  plaintiff  was  riding,  would  go 
no  further,  and  that  passengers  must  take  seats  in  other  cars.     This 

x.  See  Hughes  v.  Pullman's  Palace    the  case  at  bar,   are  quoted  on  the 
Car  Co.,  74  Fed.  Rep.  499,  reported  in    question  of  proximate  cause. 
xo  Am.  Neg.  Cas.  689,  where  the  Kel-        See  also  Chicago,  St.  Paul,  Minn.  & 
logg,  Elliott  and  Hoag  cases,  cited  in    O.  R.  R.  Co.  v.  Elliott,  55  Fed.  Rep. 

949,  reported  in  7  Am.  Neg.  Cas.  478* 
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notice  seems  to  have  been  given  while  the  movements  necessary  to 
cut  the  car  out  were  being  made.  All  of  the  passengers  except  the 
plaintiff  moved  into  the  car  next  in  the  rear,  but  plaintiff  says  that 
he  was  told  that  he  had  better  go  into  the  car  next  in  front,  as  all  of 
the  seats  in  the  rear  car  were  occupied.  He  accordingly  started 
forward,  crossed  the  platform  of  both  cars,  and  had  his  hand  on  the 
doorknob  of  the  car  in  front,  and  was  about  to  enter,  when  a  brake- 
man  on  the  same  platform  called  out  "  Look  out  !  Look  out ! " 
Acting  upon  a  sudden  impulse,  he  instantly  stepped  backward,  with- 
out looking.  A  separation  had,  in  the  meantime,  occurred  between 
the  car  he  was  on  and  that  he  had  just  left,  and  into  the  gap  thus 
formed  plaintiff  unwittingly  fell,  and  was  badly  hurt.  The  connec- 
tion between  these  cars  had  been  cut  before  plaintiff  stepped  from 
one  to  the  other,  but  the  separation  was  not  made  until  he  had 
reached  the  platform  of  the  car  into  which  he  was  going.  Upon 
these  facts  the  court  below  instructed  the  jury  to  find  for  the  defend* 
ant  in  error. 

Jones  &  Anderson,  for  plaintiff  in  error. 

£.  A.  Foote,  for  defendant  in  error. 

Before  Lurton,  Day,  and  Severens,  Circuit  Judges. 

Lurton,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  insistence  for  the  plaintiff  in  error  is  that  the  plaintiff  should 
have  been  allowed  to  go  to  the  jury  both  upon  the  question  as  to 
whether  the  railroad  company  had  allowed  him  a  reasonable  time 
to  change  from  one  car  to  the  other  before  cutting  the  train,  and, 
second,  whether  it  was  not  negligence,  under  the  cirumstances 
stated,  for  the  trainman  to  call  out,  "  Look  out!  Look  out !  "  without 
giving  notice  as  to  the  danger  he  was  called  upon  to  guard  against 
The  train  was  a  fast  through  passenger  train,  composed  of  two  sec- 
tions, consolidated  at  Gallion.  Undoubtedly,  the  plaintiff  was 
entitled  to  a  reasonable  time  to  make  the  change  from  one  car  to 
the  other.  There  was  no  fault  alleged  as  to  the  manner  of  cutting 
this  car  out,  or  as  to  the  movement  of  the  train.  The  complaint  is 
that  the  separation  of  the  two  cars  should  not  have  been  made  just 
at  the  time  it  was  made.  But  the  separation  was  not  made  until 
every  passenger  had  left  the  car  to  be  cut  out,  and  after  the  plaintiff 
had,  in  fact,  reached  a  place  of  safety  upon  the  car  in  which  he  was 
to  continue  his  journey.  If,  from  his  position  at  the  door  of  the 
car,  he  desired  to  enter,  he  had  been  shaken  or  jostled  off  by  some 
rough  movement  of  the  train,  the  complaint  that  he  had  not  had 
time  to  get  into  the  car  and  in  his  seat  would  have  merit.  The 
proximate  cause  of  his  fall  was  not,  therefore,  the  want  of  time  to 
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get  from  one  car  to  the  other  before  the  separation,  but  his  own 
backward  step  after  he  had  safely  reached  the  door  of  the  car  he 
wished  to  enter.  He  says  that  he  did  this  as  a  consequence  of  the 
call  to  "  look  out,"  made  by  the  brakeman  who  cut  the  cars  apart; 
that  his  impulse  was  to  step  backward,  in  order  to  brace  himself 
against  an  apprehended  collision  ahead.  These  two  cars  were  con- 
nected by  a  vestibule.  He  was  not,  therefore,  in  danger  from  a 
movement  to  his  right  or  his  left.  He  was  in  safety  if  he  stood  still, 
and  might,  in  perfect  security,  have  opened  the  door,  and  entered 
the  car  in  front  of  him.  The  only  danger  was  that  he  should  step 
backward,  and  thus  between  the  cars  just  separated.  To  warn  him 
against  this  the  trainman  called,  "  Look  out !  Look  out !  "  It  was 
intended  to  thereby  advise  him  not  to  move  without  caution.  If 
he  had  looked  before  moving,  he  would  have  seen  the  danger  behind 
him.  He  acted  upon  a  sudden  impulse  that  there  was  danger  in 
front.  It  is  possible  that,  if  no  warning  had  been  given,  he  would 
not  have  stepped  backward,  but  would  have  opened  the  door,  and 
entered  the  car  in  which  he  was  to  continue  his  journey.  He  did 
just  what  the  trainman  intended  he  should  not  do,  and  made  the 
only  movement  he  could  make  attended  with  danger.  That  move- 
ment was  the  proximate  cause  of  his  hurt,  and,  unless  such  a  move- 
ment might  have  been  reasonably  expected  as  a  consequence  of  the 
warning  given  him,  his  accident  was  a  blameless  misfortune. 

Counsel  for  plaintiff  in  error  says  that  under  the  circumstances 
the  most  natural  thing  plaintiff  could  have  done  when  thus  warned 
was  "  to  throw  his  foot  back  as  a  brace  for  whatever  was  to  come," 
and  that,  if  his  movement  was  the  most  natural  movement  which  he 
could  make,  it  should  have  been  anticipated  that  he  would  do  that 
very  thing,  and  that  a  warning  given  in  such  ambiguous  terms  was 
negligent.  But  such  a  warning  should  have  been  understood  in  the 
light  of  the  circumstances  known  to  the  plaintiff.  He  knew  the  car 
he  came  out  of  was  to  be  cut  out.  That  meant  separated  from  the 
car  he  was  about  to  enter.  He  knew  he  was  the  last  man  to  leave 
that  car,  and  could  but  know  that  the  separation  was  likely  to  occur 
so  soon  as  the  car  was  empty.  In  charging  the  jury,  Judge  Clark, 
in  respect  to  the  probable  effect  of  such  a  warning,  and  after  saying 
that  its  meaning  would  depend  upon  circumstances,  said: 

"  But  a  natural  interpretation  of  it,  it  seems  to  me,  is  to  attract 
the  man's  attention,  and  cause  him,  in  fact,  to  look,  and  see  what 
the  trouble  is,  and  then  act  in  view  of  that.  That  is  the  purpose  of 
any  signal  of  warning,  unless  you  go  further,  and  state  what  you 
mean.  If  you  say,  '  Look  out,  the  cars  are  backing  ! '  or,  '  Look 
out,  the  cars  are  separating  ! '  or,  '  Look  out,  the  cars  are  about  to 
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collide  ! '  of  course,  there  would  be  no  room  for  interpretation  then. 
The  man  would  know  what  was  meant.  But  when  you  say  '  Look 
out! '  the  natural  significance  and  the  natural  purpose  of  that  is  to 
put  the  man  on  guard  and  cause  him  to  be  watchful,  and  to  look 
quickly,  and  see  what  the  trouble  is,  and  govern  himself  accordingly. 
If  Mr.  Butts  had  looked  to  see  what  the  trouble  was,  he  would,  of 
course,  necessarily  have  discovered  that  the  cars  were  open  behind 
him.  When  we  speak  of  what  men  might  do,  they  might  act  differ- 
ently. One  man  might  have  pushed  the  door  open  quickly,  and 
rushed  into  the  car.  That  would  have  seemed  to  be  the  rational 
thing  to  protect  himself.  Another  might  have  run  down  the  steps, 
and  jumped  off.  Another  might  have  stood  perfectly  still,  and  held 
to  the  doorknob.  Another  might  have  looked  out  to  see  what  the 
trouble  was,  and,  seeing  it,  acted  in  view  of  that  trouble.  But  was 
it  actionable  negligence  for  the  company,  when  the  cars  were 
separated,  to  say,  *  Look  out ! '  If  they  had  said  nothing  at  all,  and 
the  man,  for  any  reason,  had  not  gotten  into  the  door,  stepped  back, 
and  fell,  might  it  not  have  been  said  that  it  was  negligence  not  to 
give  warning,  —  not,  in  other  words,  to  put  the  man  on  guard  that 
there  was  danger  close  to  him,  when  those  cars  had  become  separated? 
Is,  then,  the  signal  that  was  given,  or  the  warning,  '  Look  out! '  the 
proximate  cause  of  this  injury?  Or,  if  neglect  at  all,  to  state 
the  proposition  in  another  form,  was  the  injury  which  resulted  the 
natural  and  probable  consequence  of  such  an  act  of  negligence  ? 
The  railroad  company  owes  to  its  passenger  the  highest  degree  of 
care  and  skill  for  his  safety.  It  is  above  what  is  ordinary;  but  it 
is  not  an  insurer  of  the  life  of  the  passenger.  It  is  not  required  to 
anticipate  or  to  guard  against  an  injury  which  is  not  the  natural  and 
probable  result  of  an  act  that  is  alleged  to  be  negligent,  apart  from 
the  question  whether  the  act  is  in  itself  negligent  or  not.'* 

When  an  act  complained  of  as  the  proximate  cause  of  injury  to 
another  is  not  in  itself  wanton,  and  the  result  is  not  that  which 
might  reasonably  have  been  anticipated  as  a  natural  and  probable 
effect,  there  is  no  actionable  negligence.  Railway  Co.  v.  Kellogg, 
94  U.  S.  469,  475 ;  Railway  Co.  v.  Elliott,  5  C.  C.  A.  347,  55  Fed. 
Rep.  949;  McGowan  v.  Railroad  Co.,  91  Wis.  147,  64  N.  W.  Rep.  891; 
Hoag  v.  Railroad  Co.,  85  Pa.  St.  293;  Railway  Co.  v.  Taylor,  104 
Pa.  St.  306,  315;  Cleveland  v.  Steamboat  Co.,  125  N.  Y.  299,  26  N. 
E.  Rep.  327.     In  Railway  Co.  v.  Kellogg,  cited  above,  it  is  said: 

"  But  it  is  generally  held  that,  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  or  wrongful  act, 
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and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending 
circumstances." 

The  signal  given  was  intended  to  put  the  plaintiff  upon  his  guard. 
It  seems  to  us  too  plain  for  discussion  that  it  could  not  be  antici- 
pated that  the  natural  and  probable  consequence  of  such  a  warning 
would  be  to  make  the  plaintiff  in  error  do  the  very  thing  it  was 
intended  to  warn  him  against.  The  whole  matter  occurred  in  an 
instant  of  time.  The  separation  occurred  just  as  the  plaintiff  crossed 
from  one  car  to  the  other.  It  was  natural,  when  this  was  seen,  that 
some  signal  should  be  given  to  put  the  plaintiff  on  his  guard  As 
plaintiff  had  every  reason  to  apprehend,  under  the  circumstances, 
that  the  car  he  had  left  would  be  immediately  cut  out,  it  was  not  to 
be  reasonably  anticipated  that  he  would  so  far  misapprehend  the 
warning  given  as  to  retrace  his  steps  without  looking  to  see  whether 
the  expected  separation  had  not  occurred.  The  trouble  is,  he  did 
not  use  his  head.  He  neither  reflected  nor  looked  about  him.  He 
•did  just  what  he  ought  not  to  have  done,  and  took  the  only  possible 
course  attended  with  danger.  The  proximate  cause  of  his  injury 
was  his  own  inconsiderate  action,  —  action  which  could  not  have 
been  reasonably  anticipated  as  a  consequence  of  the  warning  given. 
The  facts  were  undisputed.  The  question  of  proximate  cause,  upon 
the  facts  we  have  stated,  was  a  question  of  law. 

The  judgment  must  be  affirmed. 

QUILLE  ET  AL.  V.  CAMPBELL  ET  al. 

Supreme  Courts  Pennsylvania,  July%  ipoi. 


60Y  STRJJCK  BY  MISSILE  — TORT  OF  SERVANT  — LIABILITY  OF 
MASTER. —  In  an  action  to  recover  damages  for  injury  to  a  boy  who  was 
struck  by  defendant's  employee,  it  appeared  that  the  latter  was  employed  to 
drag  bales  of  cotton  from  the  sidewalk  into  defendant's  warehouse,  a  short 
iron  hook  being  given  him  for  use  in  such  work,  and  while  coming  out  of  the 
warehouse  he  saw  some  boys  playing  on  and  around  the  bales,  although 
not  interfering  with  his  work,  and  made  a  motion  to  throw  the  hook  at 
them  to  frighten  them,  when  the  hook  slipped  from  his  hand  and  struck  a 
boy.  Held,  that  defendant  was  not  liable  for  the  act  of  the  employee,  as 
it  was  not  done  in  carrying  out  the  duty  to  which  he  was  assigned,  or  in 
execution  of  his  authority  (i). 

L  Master  liable  for  negligent  act  of  em-  Atl.  Rep.  128,  judgment  of  nonsuit  was 

jloyee  in  driving — Boy  injured — Proxi-  reversed,  Fell,  J.,  stating  the  case  as 

mate  cause.  —  In  Chambers  v.  Carroll  follows:     "The  facts  on   which  the 

sr  AL.    ( Pennsylvania,  May,  1901)1  49  question  to  be  considered  arises  may 
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Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  John  H.  Guille  and  another  against  George  Campbell 
and  another,  trading  as  George  Campbell  &  Co.,  for  injury  to  a 
minor  child  of  said  John  H.  Guille.  Verdict  was  directed  for  defend* 
ants,  and  plaintiffs  appeal.     Judgment  affirmed. 

Samuel  M.  Clement,  Jr.,  and  P.  F.  Rothermel,  Jr.,  for  appel- 
ant^. 

James  Wilson  Bayard  and  Frank  P.  Prichard,  for  appellees. 

Potter,  J.  —  Where  an  injury  is  caused  by  a  servant  in  the  use  of 
means  fairly  adapted  to  accomplish  the  purpose  of  his  employment, 
the  master  is  responsible.  This  is  true  even  though  the  act  of  the 
servant  is  wrongful  or  unauthorized.  But,  where  the  act  of  the 
servant  does  not  fairly  tend  to  effectuate  the  discharge  of  the  duty 
for  which  he  is  employed,  the  master  is  not  liable.     In  the  present 

be  briefly  stated.  William  Chambers,  wheel,  which  passed  over  his  leg.  What 
a  boy  twelve  years  old,  was  seated* on  caused  the  log  to  move,  did  not  clearly 
a  log  one  foot  in  diameter  and  four  appear.  He  testified  that,  when  he 
feet  long,  which  was  on  a  vacant  lot,  heard  the  call,  the  horse  was  within  & 
close  to  the  end  of  a  frame  shop  that  few  inches  of  him,  and,  when  he  went 
fronted  on  Haverford  avenue,  about  to  get  up,  the  log  hit  his  leg  and 
midway  between  Fifty- ninth  and  Six-  knocked  him  down;  that  he  did  not 
tieth  streets.  The  shop  was  eight  feet  know  what  moved  the  log,  but  thought 
from  the  curb,  and  the  space  between  that  Kennedy  must  have  kicked  it  as 
it  and  Fifty-ninth  street  was  open.  A  he  ran.  Kennedy  testified  that  he  did 
companion  named  Kennedy  sat  on  a  not  touch  the  log.  There  was  testi- 
piece  of  board  between  Chambers  and  mony  that  earth  had  been  banked  up 
the  avenue.  A  horse  and  cart  owned  against  the  end  of  the  shop  to  the 
by  the  defendants  and  in  charge  of  height  of  over  a  foot,  making  an  in- 
their  driver  were  suddenly  turned  from  cline  at  the  place  where  the  log  lay. 
the  avenue,  and,  without  warning,  The  curb  was  eight  inches  high,  and 
crossed  the  curb  and  the  foot  walk  to  carts  had  not  before  crossed  it  at  this 
the  vacant  lot.  The  horse  was  driven  place,  but  had  entered  the  lot  at  a  point 
so  rapidly  that  the  boys  did  not  see  on  the  other  side  of  the  shop,  near  Six- 
him  until  he  was  almost  on  them,  and  tieth  street.  The  testimony  made  out 
he  passed  so  near  the  end  of  the  shop  a  prima  facie  case  of  negligence  on 
as  not  to  leave  room  for  them  to  sit.  the  part  of  the  driver,  who,  without 
or,  probably,  to  stand,  between  it  and  warning,  turned  from  the  street  and 
the  wheel  of  the  cart;  the  distance  drove  on  the  lot  where  the  boys  were 
from  the  building  to  the  wheel,  accord-  seated,  and  were  in  plain  view  after 
ing  to  the  estimates  of  the  witnesses,  he  reached  Fifty-ninth  street.  The 
being  from  one  to  four  feet.  Kennedy  learned  trial  judge  regarded  the  case 
first  saw  the  danger,  and  sprang  up  as  a  close  one,  but  entered  a  nonsuit 
and  ran  by  Chambers,  calling  to  him  on  the  ground  that  the  plaintiff  was 
to  get  out  of  the  way.  Kennedy  es-  thrown  or  forced  under  the  wheel  by 
caped  without  injury.  Chambers,  in  the  movement  of  the  log,  and  whether 
his  attempt  to  escape,  was  pushed  or  its  movement  was  caused  by  Ken- 
struck  by  the  log,  and  fell  under  the  nedy's  striking  it,  or  by  the  plaintiff 
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case,  Fitzgerald,  the  servant  of  the  appellees,  was  employed  to  drag 
bales  of  cotton  from  the  sidewalk  into  the  warehouse.  A  short  iron 
hook  was  given  him  for  use  in  handling  the  bales.  While  coming 
out  from  the  warehouse,  Fitzgerald  saw  some  boys  playing  on  and 
around  the  bales.  He  made  a  motion  as  if  to  throw  the  hook  at 
them,  in  order  to  frighten  them.  The  hook  slipped  from  his  hand, 
and  struck  Alfred  Guille  in  the  eye,  destroying  the  sight.  This 
boy  who  was  injured  was  not  on  the  bales,  but  was  standing  on  the 
sidewalk  near  by.  There  was  no  evidence  that  he  was  making  any 
attempt  to  trespass  upon  the  property  of  the  appellees,  or  to  inter- 
fere therewith  in  any  manner.  Neither  does  it  appear  that  there 
was  any  malice  upon  the  part  of  Fitzgerald;  but,  even  if  there  was, 
the  master  would  not  be  relieved  of  responsibility,  if  the  act  was 

ia  his  effort  to  escape,  the  cause  of  the  the  chain  of  responsibility.  It  did  not 
accident  was  not  one  for  which  the  de-  inflict  the  injury,  but  only  retarded 
fendant  was  liable.  This,  we  think,  the  plaintiff's  movements  and  pre- 
is  not  the  correct  view.  The  wrongful  vented  his  escape.  Had  it  inflicted  the 
act  of  the  driver  was  the  direct  and  injury,  it  would  not  have  been  the  re- 
proximate  cause  of  the  plaintiff's  in-  sponsible  cause,  for  it  would  have 
jury.  It  placed  him  in  a  position  of  been  an  intervening  cause  set  in 
imminent  peril,  where  he  would  have  motion  by  the  negligent  act  of  the 
been  run  over  if  he  had  sat  still,  and  driver.  Moreover,  it  would  have  been 
where  his  only  means  of  escape  was  an  innocent  cause,  and  between  an  in- 
to run  at  the  side  of  the  horse  and  in  nocent  and  a  culpable  cause,  the  latter 
front  of  the  wheel  until  he  passed  the  will  be  held  to  be  the  proximate  and 
-shop.  If  the  log  had  been  in  his  way,  legally  responsible  cause.  In  City  of 
and  he  had  fallen  over  it,  or  if  it  had  Pittsburgh  v.  Grier.  22  Pa.  54,  piles  of 
not  been  there  at  all,  and  he  had  pig  iron  had  been  negligently  left  on 
tripped  and  fallen  from  some  other  a  wharf  near  the  low- water  mark. 
cause  as  he  ran,  his  fall,  while  result-  When  the  river  rose,  a  steamboat,  in 
ing  in  his  injury  by  preventing  his  es-  order  to  avoid  injury  by  the  iron,  was 
cape,  would  not  have  been  its  dominant  backed  into  the  stream,  where  it 
cause,  but  only  an  incident  of  it.  The  was  injured  by  a  floating  object.  It  was 
result  is  the  same  if  the  movement  of  said  in  the  opinion:  "  But  a  cause  is 
the  log  forced  him  under  the  wheel,  not  too  remote  to  be  looked  to  because 
and  whether  its  movement  was  caused  it  produced  the  danger  by  means  of  an 
by  Kennedy  in  striking  it  as  he  passed,  intermediate  agency.  When  the  in- 
or  by  the  plaintiff  in  rising  from  it,  jury  was  the  immediate  consequence 
either  rxt  'vould  be  an  accidental  one,  of  some  peril  to  which  the  suffering 
resulting  from  the  alarm  and  the  ne-  party  was  obliged  to  expose  himself  in 
cessity  for  hasty  action  caused  by  the  order  to  avoid  the  one  for  which  he 
negligent  act  of  the  driver,  and  neither  sues,  it  is  proximate  enough."  The 
would  relieve  the  defendant  of  re-  judgment  is  reversed,  with  *  procedendo. 
sponsibility.  In  no  sense  was  the  Master  not  liable  for  injury  to  boy 
rolling  of  the  log  an  independent  inter-  riding  on  wagon  by  invitation  of  em- 
veniog  cause  which  interrupted  the  ployee,  —  In  Schulwitz  v.  Delta  Lum- 
oatural  sequence  of  events  and  broke  ber  Co,  (Michigan,  May,  iqoi),  85  N. 
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done  in  the  line  of  duty  for  which  the  servant  was  employed.  The 
test  then  is:  First.  What  purpose  did  Fitzgerald  intend  to  accom- 
plish by  the  act  which  caused  the  injury?  Second.  Was  this  purpose 
a  matter  of  his  own  or  was  it  part  of  his  employment  ?  The  act 
causing  the  injury  was  the  waving  by  Fitzgerald  of  the  iron  hook 
and  allowing  it  to  slip  from  his  hand.  His  purpose  was  manifestly 
to  frighten  the  boys  and  drive  them  away  from  the  bales.  But  at 
the  time  it  does  not  appear  that  any  of  the  boys  were  in  any  way 
obstructing  Fitzgerald  or  interfering  with  him  in  the  accomplish- 
ment of  his  work.  The  boy  was  struck  with  the  iron  hook  which 
had  been  given  to  Fitzgerald  to  use  in  pulling  the  bales  around,  but 
this  use  of  the  hook  in  converting  it  into  a  missile  was  entirely 
foreign  to  that  for  which  it  was  intended  by  the  master  in  giving  it 
to  the  servant.  The  accident  occurred  while  Fitzgerald  was  walking 
from  the  warehouse  out  to  the  bales.  But  suppose,  for  the  purpose 
of  illustration,  that  Fitzgerald  had  been  sent  from  the  office  to  dra£ 

W.    Rep.  1075,   master  was  held  not  bolster.      The    driver    returned    and 
liable    for    injury   to   boy   riding    on  seated  himself  upon  the  hounds  of  the 
wagon  at  invitation  of  employee,  the  wagon,  near  the  boy,  and  spoke  to  his 
facts  being  stated  by  Long,  J.,  as  fol-  team   to  get   up,  when  they  gave  & 
lows:    "  This  action  is  brought  to  re-  jump  as  they  crossed  the  ditch,  jolting 
cover  damages  for  an  injury  which  it  the  wagon  and  loosening  the  stake  to 
is  claimed  was  caused  by  the  negli-  which  the  plaintiff  was  holding.     His 
gence  of  the  defendant  company.     It  leg  became  entangled  in  the  spokes  of 
appears  that  in    September,    1894,    a  the    wheel,     severely     injuring    and 
teamster  of  defendant  was  hauling  a  breaking  it.    The  action    is  brought 
load  for  defendant  on  the  Gratiot  road,  against  the  defendant  company  to  re- 
in Macomb  county.     When   near  the  cover  damages,  claiming  that  the  neg- 
plaintiff's  home,  he  saw  plaintiff,  a  boy  ligence  of  the  teamster  in  permitting 
about  seven  years  old,  and  inquired  of  the  boy  to  ride  upon  the  wagon  may 
him  where  the  Mills  place  was.     Mills  be  imputed  to    the  company.     It  is 
place  was  where  the  lumber  was  to  be  conceded  by  counsel  for  plaintiff  that 
delivered.    The  boy  showed  the  driver  the  teamster  had  been  told  by  the  de- 
the  place,  which  was  about  eighty  rods  fendant  company  not  to  allow  children 
from  plaintiff's  home.    When  opposite  to    ride     upon    his    wagon,    whether 
the  place  of  delivery,  the  driver  placed  loaded  or  unloaded.    The  court  below 
some  rails  in  a  ditch  over  which  he  directed  a  verdict  in  favor  of  the  de- 
was  to  drive  to  enter  the  place,  and  fendanl.     Plaintiff  brings  error.    We 
drove    across.    After    unloading    the  think  the  court  below  was  not  in  error 
lumber  he  turned  his  team  about,  and  in  so  directing  the  verdict.     Even  if 
stopped  just  outside  the  ditch,   and  the  driver  had  invited  the  boy  to  ride, 
went  back  where  he  had  left  the  lum-  the  defendant  could  not  be  made  lia- 
ber.     In   the   meantime  the  plaintiff  ble.    The  case  falls  directly  within  the 
had  climbed  upon  the  wagon,  and  sat  rule  laid  down  by  this  coun  in  Keat- 
upon  the  bolster,   with   his   back  10-  ing  v.  Railroad  Co.,  97  Mich.  154,  56 
wards  the  horses,  and  his  arm  around  N.  W.  Rep.  346.    The  judgment  isaf- 
a  stake  which  was  at  the  end  of  the  firmed.    The  other  justices  concurred/ 
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the  bales  at  a  point  a  few  blocks  distant,  and  while  upon  the  way 
thither  had  met  a  crowd  of  boys  upon  the  sidewalk,  and  had  waved 
the  hook  at  them  to  clear  a  passageway  for  himself.  If,  under  such 
circumstances,  the  hook  had  slipped  from  his  hands,  striking  a  boy 
standing  at  one  side,  surely  it  would  not  be  contended  that  his 
employer  was  responsible  for  his  act.  So  here  we  are  not  able  to 
say  that  the  act  causing  the  injury  was  done  in  carrying  out  the  duty 
to  which  the  servant  was  assigned.  His  duty  was  simply  to  lay  hold 
of  the  bales,  and  drag  them,  one  by  one,  from  the  sidewalk  into  the 
warehouse.  In  performing  this  duty  he  used  the  hook  to  grapple 
more  securely  with  the  bale,  and  this  was  the  only  use  for  which  it 
was  intended,  or  for  which  it  was  supplied  by  the  master.  The  request 
to  drag  the  bales  of  cotton  from  the  sidewalk  cannot  be  held  to 
imply  authority  to  injure  a  boy  standing  on  the  sidewalk,  looking  on 
at  the  work.  The  act  of  violence  by  which  the  injury  was  occasioned 
was  not  done  in  execution  of  the  authority  given,  but  was  quite 
beyond  it,  and  mu;t  be  regarded  as  the  unauthorized  act  of  the  serv- 
ant, for  which  he  himself,  and  not  the  defendants,  must  be  answer- 
able.  Whether  his  action  was  simply  careless,  or  whether  it  was 
malicious,  it  was  his  own,  and  was  not  an  incident  to  the  authority 
granted.  The  facts  of  the  case  are  undisputed.  The  deviation  from 
the  line  of  the  servant's  duty  was,  in  this  case,  we  think,  sufficiently 
marked  to  justify  the  learned  trial  judge  in  determining  as  a  matter 
of  law  that  the  servant  was  not  doing  the  business  of  the  master  in 
the  performance  of  the  act  causing  the  injury.  The  assignments  of 
error  are  all  overruled,  and  the  judgment  is  affirmed. 

JOHNSON    V.    WESTERN    NEW    YORK    AND 
PENNSYLVANIA  RAILWAY  COMPANY. 

Supreme  Court,  Pennsylvania,  July%  ipoi. 


RAILROAD  EMPLOYEE  INJURED  IN  COLLISION  -  NEGLIGENCE  OF 
PERSON  IN  CHARGE  OF  GANG  OF  MEN  —  FELLOW-SERVANT.  — 
In  an  action  to  recover  damages  for  injuries  sustained  in  a  collision  between 
a  freight  train  and  a  hand  car  on  which  plaintiff  was  riding,  plaintiff  being 
employed  by  a  section  foreman  of  defendant  to  aid  in  the  erection  of  poles 
in  the  repair  or  construction  of  a  telegraph  line  along  defendants'  railroad, 
which  was  being  constructed  under  the  direction  of  an  employee  of  a  tele- 
graph company,  plaintiff  being  one  of  a  gang  of  men  employed  for  the 
same  purpose,  and  the  hand  car  being  used  by  them,  and  the  accident 
being  caused  by  alleged  negligence  of  the  person  in  charge  of  the  gang,  it 
was  held  that  the  railroad  company  was  not  liable  for  the  injury,  the  person 


464  American  Negugence  Reports. 

in  charge  of  such  gang  of  men  being  a  fellow-servant  of  its  members  and 
the  fact  that  the  railway  company  permitted  the  telegraph  company  to 
employ  a  person  to  superintend  the  work,  did  not  change  the  employment (i). 

Appeal  from  Court  of  Common  Pleas,  Warren  County. 

Action  by  Gus  Johnson  against  the  Western  New  York  and  Penn- 
sylvania Railway  Company.  Verdict  was  directed  for  defendant, 
and  plaintiff  appeals.     Judgment  affirmed. 

The  charge  of  the  court  below  is  as  follows: 

"  Gentlemen  of  the  Jury:  This  action  is  brought  by  Gus  Johnson 
against  the  Western  New  York  and  Pennsylvania  Railway  Company 
to  recover  damages  for  injuries  which  he  received  in  a  collision 
which  took  place  between  a  freight  train  and  the  hand  car  on  which 
he  was  riding,  on  the  20th  day  of  September,  1898.  It  appears  from 
the  testimony  that  the  plaintiff  had  been  employed  by  a  Mr.  Kin- 
nender,  who,  it  appears  from  the  evidence,  was  a  section  foreman 
of  the  defendant  railway  company,  to  aid  in  the  erection  of  poles, 
in  the  repair  or  construction  of  a  telegraph  line  from  Marshburg  to 
Kinzua,  and  from  Kinzua  to  Warren.  Others  were  employed  with 
him.  They  commenced  work  under  a  man  by  the  name  of  Gray, 
who  had  charge  of  the  work  and  gave  directions.  It  appears  from 
the  evidence  that  they  had  a  hand  car  for  their  use.  Mr.  Gray  says 
that  he  found  the  hand  car  at  Marshburg,  that  it  was  on  a  flat  car 
belonging  to  the  defendant  railway  company,  and  that  he  got  word 
that  it  was  sent  by  the  railway  company  for  their  use.  It  was  used 
~by  the  gang  of  men,  and  they  continued  their  work  from  Marshburg 
towards  Kinzua  until  they  reached  some  point  near  Dewdrop,  where 
Mr.  Gray  was  superseded  by  a  gentleman  by  the  name  of  John 
dune.  And  it  it  conceded  that  John  Clune  was  in  the  employ 
of  the  Western  Union  Telegraph  Company.  That  is  testified  to  by 
the  superintendent  of  the  Western  Union  Telegraph  Company,  and 
by  Mr.  Clune  himself,  and  it  is  conceded  that  he  was  in  that  com- 
pany's employ.  They  worked  under  Mr.  Clune;  Mr.  Clune  having 
charge  of  the  work  down  to  Kinzua,  and  from  Kinzua  down  to  a 
point  below  where  the  railroad  bridge  crosses  the  Allegheny  river. 
It  appears  from  the  testimony  that  they  had  gone  to  Kinzua  on  the 
evening  of  the  19th,  at  which  place  they  boarded,  and  left  their 
hand  car  by  the  side  of  the  railroad  track,  a  little  below  the  village, 
or  near  the  village,  of  Kinzua.  They  assembled  there  in  the  morn- 
ing, about  seven  o'clock  or  a  little  before,  and  Mr.  Clune  directed 

1.  For  other  actions  arising  out  of  is  involved,  see  vols.  1*10,  An.  Nbg. 
Accidents  to  Railroad  Employees  in  Rep.  and  the  current  numbers  of  that 
which  the  question  of  Fellow-servant    series  of  Reports. 
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them  to  put  the  hand  car  upon  the  track  and  proceed  to  the  place 
where  they  were  going  to  work,  where  they  had  left  off  the  night 
before,  which  was  done.  When  about  entering  or  after  they  had 
entered  the  railway  bridge  which  crosses  the  Allegheny,  they  saw, 
or  at  least  Mr.  Clune  states  that  he  saw,  a  freight  train  coming,  and 
that  he  gave  warning  to  the  others  to  jump  from  the  hand  car. 
And  it  is  testified  to  by  a  number  of  employees  who  were  on  the 
hand  car  that  Mr.  Clune  gave  the  direction  for  them  to  jump  from 
the  hand  car,  and  they  did  jump.  The  plaintiff  in  this  case,  Mr. 
Johnson,  after  having  jumped  from  the  hand  car,  as  is  described  by 
the  testimony,  onto  the  bridge,  was  caught  by  the  car.  The  freight 
train  had  struck  the  hand  car.  He  was  caught  between  the  hand 
car  and  side  of  the  bridge,  or  some  part  of  the  bridge,  and  the 
injury  which  he  complains  of,  which  is  an  injury  to  the  limb,  was 
the  result  of  this  collision.  You  have  heard  the  testimony  as  to  the 
nature  of  the  injury,  the  extent  of  it,  and  that  he  was  seriously  injured, 
and  that  that  injury  is  liable  to  continue.  There  can  be  no  ques- 
tion about  it,  from  the  evidence  to  which  you  have  listened. 

"  The  important  question  is  whether  the  railway  company,  defend- 
ant, is  liable  to  the  plaintiff  for  those  injuries.  To  make  a  railway 
company  liable,  there  must  be  some  negligence  on  the  part  of  the 
railway  company.  Actions  of  this  kind  for  damages  are  based 
always  upon  negligence.  And  it  is  incumbent  upon  the  plaintiff  to 
show  that  his  injuries  were  the  result  of  negligence  on  the  part  of 
the  railway  company.  It  had  been  shown,  as  we  have  stated,  and 
conceded,  that  the  plaintiff  was  in  the  employ  of  the  railway  com- 
pany. As  an  employee  of  the  railway  company  he  could  not  recover 
for  the  negligence  of  a  co-employee  engaged  in  the  same  kind  of 
employment.  That  is,  it  is  a  fixed  rule  of  law  that  employees  under 
the  same  master,  engaged  in  the  same  common  work,  and  perform- 
ing duties  and  services  for  the  same  general  purpose,  are  fellow- 
servants.  The  rule  is  the  same  although  the  one  injured  may  be 
inferior  in  grade  and  is  subject  to  the  control  and  direction  of  the 
superior  whose  acts  cause  the  injury,  provided  they  are  both  co- 
operating to  effect  the  same  common  object.  And  if  Mr.  Clune, 
even  though  he  were  guilty  of  negligence  in  such  a  case,  if  he  was 
a  co-employee  with  the  plaintiff  in  this  case,  the  plaintiff  could  not 
recover  for  his  negligence.  That  is  a  fixed  rule  of  law.  However, 
if  Mr.  Clune  was  not  a  co-employee,  but  a  vice-principal,  then 
there  might  be  a  recovery.  And  it  becomes  necessary  for  us  to 
state  to  you  as  to  what  constitutes  a  vice-principal.  It  is  defined 
as  follows:  '  A  vice-principal,  for  whose  negligence  an  employer 
will  be  liable  to  other  employees,  must  be  either  —  First,  one  in 
Vol.  X  — 30 
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-whom  the  employer  has  placed  the  entire  charge  of  the  business, 
or  of  a  distinct  branch  of  it,  giving  him  not  mere  authority  to 
superintend  certain  work  or  certain  workmen,  but  control  of  the 
business,  and  exercising  no  discretion  or  oversight  of  his  own;  or, 
secondly,  one  to  whom  he  delegates  a  duty  of  his  own,  which  is  a 
direct,  personal,  and  absolute  obligation,  for  which  nothing  but 
performance  can  relieve  him.'  Now,  gentlemen  of  the  jury,  under 
that  definition  of  a  vice-principal,  we  are  obliged  to  say  to  you  that 
we  think  Mr.  Clune,  in  the  employment  in  which  he  was  engaged, 
was  not  a  vice-principal.  Then  it  would  be  very  clear  that  if  he 
had  been  employed  by  the  railway  company,  and  doing  the  work 
which  the  evidence  shows  that  he  was  doing,  and  in  the  manner  in 
which  it  was  being  done,  he  having  control  of  this  gang  of  men, 
simply  superintending  and  directing  the  work,  that  the  railway 
company,  would  not  be  liable.  It  has  been  held  that  a  section  boss, 
or  foreman  of  a  gang  of  men  working  upon  a  railroad,  is  not  a  vice- 
principal.  He  simply  is  engaged  as  a  co-employee  in  the  same 
work,  although  having  simply  a  higher  grade.  Although  he  may 
have  control  of  the  men,  and  managing  or  superintending  their 
work,  he  is  not  a  vice-principal  in  the  sense  which  the  law  requires 
to  enable  an  employee  to  recover  for  his  negligence.  In  this  case 
the  foreman  of  this  work,  John  Clune,  it  is  conceded,  was  not 
employed  by  the  railway  company  —  not  in  the  employ  of  the  rail- 
way company  —  but  was  employed  by  the  Western  Union  Telegraph 
Company.  The  deposition  of  the  superintendent  of  the  division 
which  extends  along  the  line  of  the  defendant  company's  railroad 
was  taken  by  the  plaintiff  in  this  case,  and  he  states  that  Mr.  Clune 
was  foreman  of  the  gang  of  men,  and  was  appointed  to  take  charge 
of  the  work  by  him.  The  question  is  then  asked:  'Q.  What  was 
the  purpose  of  having  Clune  take  charge  of  the  work  ?  A.  To  see 
that  it  was  properly  done.  Q.  How  was  the  Western  Union  Tele- 
graph Company  interested  in  seeing  that  the  work  was  properly 
done  ?  A.  We  have  wires  on  those  poles  for  the  Western  New  York 
and  Pennsylvania  Railroad.  They  furnished  all  labor,  skilled  and 
unskilled,  for  building  or  repairing  those  lines  free  of  expense  to 
the  Western  Union  Telegraph  Company.  Q.  In  whose  employ  was 
J.  H.  Clune  at  the  time  this  work  was  being  done  ?  A.  I  sent  him 
there.  He  was  in  the  employ  of  the  Western  Union  Telegraph 
Company,  and  I  sent  him  there  to  look  after  the  work.'  Now, 
gentlemen  of  the  jury,  we  think  that  if  the  railroad  company,  defend* 
ant,  had  employed  Mr.  Clune  to  do  this  work  —  the  same  work 
which  it  is  testified  he  was  doing,  and  in  the  manner  he  was  doing  it, 
having  charge  of  these  men  —  that  he  would  not  be  a  vice-principal, 
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but  would  be  a  co-employee  with  the  plaintiff.  And  we  think, 
further,  that  the  fact  that  the  railway  company  permitted  or  allowed 
the  Western  Union  Telegraph  Company  to  employ  Mr.  Clune  to 
superintend  this  gang  of  men  in  the  manner  in  which  it  has  been 
testified  he  did  superintend  them,  that  would  not  change  the 
employment;  that  he  would  still  be  a  co-employee  with  the  plaintiff, 
and  that  therefore  the  plaintiff  cannot  recover  in  this  case.  We 
have  carefully  examined  the  authorities  that  have  been  cited  on 

both  sides,  and  we  have  reached  this  conclusion  after  giving  the 
subject  careful  consideration,  and  feel  obliged  to  say  to  you  that 
the  plaintiff  cannot  recover,  and  that  your  verdict  should  be  for  the 
defendant.  We  take  the  responsibility  of  directing  your  verdict, 
and  if  we  should  be  wrong  in  this  a  higher  court  will  correct  us,  and 
you  have  no  responsibility  in  the  matter.  In  this  view  of  the  case, 
we  answer  the  seventh  point  of  the  defendant  in  the  affirmative,  and 
that  renders  it  unnecessary  to  answer  the  other  points  of  the  defend- 
ant. And  the  plaintiff's  points,  so  far  as  they  are  inconsistent 
with  the  charge  of  the  court,  and  the  answer  to  the  defendant's 
seventh  point,  are  refused." 

H.  J.  Muse,  for  appellant. 

J.  Ross  Thompson  &  Son  and  O.  C.  Allen  &  Sons,  for  appellee. 

Per  Curiam.  —  In  the  case  at  bar  the  court  below  directed  the 
jury  to  render  a  verdict  for  the  defendant.  Thereupon  the  plaintiff 
appealed  to  this  court,  where  he  filed  six  assignments  of  error,  on 
which  he  sought  to  obtain  a  reversal.  A  careful  consideration  of 
the  assignments  resulted  in  the  conclusion  that  the  case  was  cor- 
rectly disposed  of  by  the  court  below,  and  that  there  was  nothing 
in  the  assignments  which  warranted  a  modification  or  change  of  the 
verdict  or  judgment.  The  assignments  are  dismissed,  and  the  judg- 
ment is  affirmed. 


JUDGE  v.   NARRAGANSETT  ELECTRIC 

LIGHTING  COMPANY. 

Supreme  Court,  Rhode  Island,  July,  ipoi. 


LINEMAN  KILLED  BY  ELECTRIC  SHOCK  —  DUE  CARE  —  EVIDENCE. 
—  In  an  action  to  recover  damages  for  the  death  of  plaintiff's  intestate, 
caused  by  an  electric  shock  which  he  received  while  working  as  a  lineman 
in  defendant's  employ,  where  It  appeared  that  the  deceased  mast  have 
come  in  contact  with  a  highly  charged  wire  or  that  he  must  have  created  a 
short  circuit  so  that  the  current  went  through  his  body,  it  was  held  that  the 
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testimony  of  a  witness  that  he  saw  deceased  working  for  about  five  minutes 
and  describing  his  movements,  and  that  as  be  was  coming  down  the  pole 
he  happened  to  look  around  and  saw  the  deceased  falling,  did  not  furnish 
any  evidence  of  due  care  on  the  part  of  deceased  at  the  time  of  the  accident 
entitling  the  plaintiff  to  go  to  the  jury  on  that  question  (z). 

Action  by  Nellie  E.  Judge,  administratrix,  against  the  Narra- 
gansett  Electric  Lighting  Company.  There  was  a  judgment  grant* 
ing  a  nonsuit,  and  plaintiff  petitioned  for  a  new  trial.     Denied. 

Edwards  &  Angbll  and  John  P.  Fox,  for  plaintiff. 

Walter  B.  Vincent,  for  defendant. 

Tillinghast,  J.  —  When  this  case  was  previously  before  us  (see 
21  R.  I.  128,  42  Atl.  Rep.  507),  we  granted  a  new  trial  on  the 
ground  that  there  was  no  evidence  that  the  plaintiff's  intestate, 
James  J.  Judge,  was  in  the  exercise  of  due  care  at  the  time  of  the 
happening  of  the  accident  which  resulted  in  his  death.  Upon  the 
second  trial  of  the  case  the  plaintiff  was  nonsuited  on  the  same 
ground,  and  the  case  is  now  before  us  on  the  plaintiff's  petition  for 
a  new  trial. 

The  evidence  produced  at  the  second  trial  in  behalf  of  the  plain- 
tiff is  substantially  the  same  as  that  produced  at  the  first  trial,  with 
the  exception  of  the  testimony  of  David  Sedder,  who  was  not  called 
as  a  witness  at  the  first  trial,  but  who  was  called  and  testified  at  the 
second  trial;  and  it  is  claimed  in  behalf  of  the  plaintiff  that  the 
testimony  of  this  witness,  taken  in  connection  with  the  other  evi- 
dence in  the  case,  shows  that  the  deceased  was  in  the  exercise  of 
due  care  at  the  time  when  he  received  the  shock  which  caused  his 
death,  or,  at  any  rate,  that  there  is  now  sufficient  evidence  of  due 
care  to  entitle  the  plaintiff  to  go  to  the  jury  on  that  question.  The 
witness  Sedder  testifies  that  he  knew  the  deceased  by  sight,  but 
"  didn't  know  him  to  speak  to;"  that  on  the  day  of  the  accident 
witness  left  the  Regal  shoe  store,  on  North  Main  street,  Provi- 
dence, where  he  worked,  at  about  half-past  eleven,  to  go  to  his 
dinner;  that  he  went  up  to  the  corner  of  Hay  market  street,  and 
stopped  in  the  doorway  of  a  doctor's  office;  there  to  wait  for  a 
friend ;  that  he  happened  to  look  across  the  street  to  a  point  near 
to  the  steps  leading  up  to  the  State  House,  and  saw  a  man  on  a  tele- 
graph pole  or  light  pole  shaking  out  the  wires.  In  answer  to  the 
question,  "What  did  you  see  him  do?"  he  replied:   "  I  saw  him 

1.  For  other  actions  relating  to  Acci-        See  also,  Note  on  Liability  for  Per- 
dents  to  Linemen  in  Handling  Electric    sonal    Injuries,    caused    by    Electric 
Wires,  from  1897  to  date,  see  vols,  x-10,     Wires,  8  Ail.  Nbg.  Rep.  313-221. 
Am.  Nbg.  Rep.,  and  the  current  num- 
bers of  that  series  of  Reports. 
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take  a  pair  of  pliers  out  from  about  here  (indicates)  with  his  right 
hand,  and  he  took  hold  of  a  wire,  and  pulled  it  over  —  as  much  as 
to  say,  tried  to  straighten  it  —  and  shook  it  one  way  and  shook 
it  the  other.  Then  he  put  the  pliers  back.  Then  he  took  another 
instrument  out,  and  I  didn't  see  him  use  it.  I  didn't  see  him 
use  the  other  instrument,  but  I  saw  him  take  it  out.  Q.  Did 
you  see  him  put  it  back  ?  A.  Yes,  sir.  Q.  What  did  he  do  after- 
wards ?  A.  After  he  put  the  instruments  back  he  started  to  go 
down,  and  just  as  he  was  coming  down  I  happened  to  look  around 
the  corner,  and  I  saw  him  falling.  As  I  saw  him  falling  he  fell 
with  his  back  right  down,  face  up,  and,  as  I  ran  over  there, 
there  was  a  fireman  came  over  from  Haymarket  street,  and  there 
were  two  other  men  came  right  over  there  at  that  time.  I  came  to 
pick  him  up,  but  the  firemen  they  picked  him  up,  and  carried  him 
into  the  fire  station,  and  I  was  not  admitted.  That  is  all  I  saw  about 
it.  Q.  What  pole  was  he  on  ?  Do  you  know  whether  it  was  a  light 
pole  or  telegraph  ?  A.  I  do  not,  sir.  Q.  Do  you  know  whether  he 
was  shaking  out  the  electric  wires  or  the  telegraph  ?  A.  No,  sir;  I 
don't  know  anything  about  that.  Q.  How  long  were  you  standing 
there  after  you  saw  him  ?  A.  I  stood  there  while  he  was  working 
there;  about  five  minutes,  I  should  judge,  at  that  time.  I  waited 
just  about  five  minutes,  while  he  was  working  there,  as  I  watched 
him."  In  cross-examination  witness  testified  that  he  was  waiting 
for  his  friend;  that  he  didn't  know  it  was  Judge  who  was  on  the 
pole  until  he  looked  at  him  about  five  minutes  after  he  fell.  He 
further  testified  as  follows:  "  Q.  What  part  of  the  pole  did  he  fall 
from  when  you  saw  him  ?  A.  Well,  I  could  not  just  say.  The  wire 
was  crossed  there.  There  was  one  above  —  one  pole;  that  is,  from 
the  top  of  the  pole.  Q.  One  what  ?  A.  Well,  there  is  a  cross  there. 
Q.  Cross-arm,  do  you  mean  ?  A.  I  don't  know  what  they  are  called. 
Q.  Crossed  that  way  (indicates)  ?  A.  Yes,  sir;  goes  across  there. 
Q.  That  is,  was  up  in  the  wires  —  on  which  pole  —  was  it  ?  A.  I 
don't  know.  Q.  Now,  had  he  gotten  down  below  those  wires  when 
he  fell  ?  A.  I  would  not  say.  I  turned,  as  I  said  before,  and  just 
as  I  turned  he  was  falling,  and  the  only  thing  I  heard  afterwards  he 
made  a  holler  '  Help!'  just  as  he  was  going  down  below.  Q.  When 
you  saw  him  he  was  already  falling,  was  he  ?  A.  Yes,  sir.  Q.  You 
didn't  see  where  he  came  from  —  where  he  started  from  ?  A.  No, 
sir;  I  did  not.  Q.  You  are  positive  about  that,  are  you  ?  Yes,  sir; 
very  positive."  Such  being  the  additional  testimony,  then,  the  only 
inquiry  to  be  made  is  whether,  in  view  thereof,  the  court  erred  in 
granting  a  nonsuit.  We  fail  to  see  that  the  testimony  referred  to 
furnishes  any  evidence  of  due  care  on  the  part  of  the  deceased  at 
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the  time  of  the  accident.  Taken  in  its  most  favorable  light  for  the 
plaintiff,  it  simply  shows  that  just  before  the  accident  the  deceased 
was  seen  to  be  at  work  near  the  top  of  a  telegraph  pole  on  the  east 
side  of  North  Main  street,  near  the  steps  leading  up  to  the  State 
House;  that  he  was  near  the  cross-bar  on  the  pole,  in  the  midst  of, 
or  in  close  touch  with,  numerous  wires,  and  was  evidently  engaged 
in  disentangling  and  readjusting  one  or  more  of  these  wires;  but  just 
how  he  was  doing  it,  and  what  care  he  was  exercising,  no  one  knows. 
Moreover,  even  assuming  that,  at  the  moment  he  was  seen  to  be 
shaking  out  the  crossed  wire,  he  was  exercising  due  care,  it  does 
not  follow  that  shortly  thereafter,  when,  according  to  the  uncontra- 
dicted evidence  of  the  experts  who  testified  as  to  the  manner  in 
which  he  received  his  injuries,  he  either  became  grounded  while  in 
contact  with  a  highly-charged  wire,  or  else  made  a  short  circuit,  so 
that  the  current  went  through  his  body,  he  was  in  the  exercise  of 
due  care.  Indeed,  as  said  by  Matteson,  (!.  J.,  in  the  former 
opinion:  "The  deep  burn  upon  the  hand,  and  the  evidence  fur- 
nished by  the  autopsy  that  he  had  received  a  severe  electric  shock, 
with  the  certainty  that  these  could  have  resulted  only  from  his 
becoming  grounded  while  in  contact  with  a  heavily-charged  wire, 
or  from  his  creating  a  short  circuit  from  the  current  through  his 
body,  raise  an  inference  that  he  was  not  exercising  the  high  degree 
of  care  required  in  such  a  dangerous  employment."  Such  being 
the  natural,  and  it  may  well-nigh  be  said  the  necessary,  inference 
relating  to  this  branch  of  the  case,  and  there  being  nothing  to  rebut 
it,  we  fail  to  see  how  a  verdict  in  favor  of  the  plaintiff,  if  one  should 
be  again  obtained,  could  stand ;  for  the  burden  of  proving  that  the 
deceased  was  in  the  exercise  of  due  care  at  the  time  when  he  received 
the  injury  rests  upon  the  plaintiff.  And,  as  already  said,  the  natural 
inference,  from  the  nature  and  extent  of  said  injuries,  being  to  the 
contrary,  the  presumption  that  deceased  was  in  the  exercise  of  due 
care  is  overcome,  and  hence  there  is  no  evidence  in  support  thereof. 
The  case  of  Cassidy  v  Angell,  12  R.  I.  447,  34  Am.  Rep.  690,  as 
explained  by  Judge  v.  Narragansett  Electric  Lighting  Co.,  21  R.  I. 
128,  42  Atl.  Rep.  507,  does  not  control,  therefore,  for  the  reason 
that  the  presumption  of  due  care  there  referred  to  is  sufficient  to 
make  out  a  prima  facie  case,  only,  when  there  is  "  nothing  appearing 
to  the  contrary."  Here  something  does  appear  to  the  contrary, 
namely,  that  the  deceased  must  have  come  in  contact  with  a  highly- 
charged  wire  as  aforesaid,  or  else  that  he  must  have  created  a 
short  circuit,  and  thereby  have  received  the  injury.  And  the  hap- 
pening of  the  accident  from  either  of  said  causes  is  prima  facie 
inconsistent  with  the  exercise  of  due  care  on  the   part  of  the 
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deceased.  Abner  S.  Tompkins,  an  electrician,  called  by  the  plain- 
tiff, says  that  the  two  things  necessary  to  be  looked  out  for  in  hand- 
ling live  wires  are  "  that  you  don't  get  grounded  and  that  you 
don't  make  a  short  circuit,  and  that  if  you  avoid  these  two  things 
you  are  ail  right."  He  also  testifies  to  the  effect  that  it  is  abso- 
lutely necessary  for  one  to  use  gloves  in  handling  a  wire  with  a  dan- 
gerous current  on. 

The  deceased  could  not  have  observed  these  precautions.  He 
knew  there  was  trouble  with  the  wires  at  this  place.  His  business 
was  that  of  a  -<  trouble  hunter,"  in  connection  with  telegraph  wires. 
He  was  an  experienced  lineman.  In  reaching  the  top  of  the  pole  in 
question  he  was  obliged  to  go  through  the  heavily-charged  electric 
wires  of  the  defendant  corporation,  which  were  just  below  those  of 
the  telegraph  wires  that  he  worked  upon.  He  must  have  known  of 
the  imminent  danger  from  coming  in  contact  with  a  highly  charged 
wire,  or  from  making  a  short  circuit,  and  that  his  safety,  if  not  his 
life,  depended  upon  his  exercise  of  a  very  high  degree  of  care  in 
doing  the  work  allotted  to  him.  That  the  particular  wires  which 
he  was  sent  to  disentangle  and  fix  were  not  in  themselves  dangerous 
did  not,  in  view  of  the  fact  of  their  close  proximity  to  highly-charged 
electric  wires,  and  also  of  the  further  fact  that  he  knew  there  was 
trouble  there,  excuse  him  from  exercising  the  high  degree  of  care 
aforesaid.  He  knew,  or  ought  to  have  known,  that  under  these  cir- 
cumstances the  wires  which  he  was  sent  to  repair  were  liable  to  be 
dangerous,  and  hence  due  care  on  his  part  required  that  he  should 
have  taken  such  precautions  in  handling  them  as  would  have  ren- 
dered them  harmless  if  they  were  found  to  be  dangerous,  as  in  fact 
they  were.  Failing  in  this  regard,  the  defendant  corporation,  even 
though  itself  guilty  of  negligence  in  the  premises,  cannot  be  held 
liable  for  the  sad  and  fatal  result  which  followed. 

There  was  no  error  in  granting  the  nonsuit,  and  hence  the  petition 
for  new  trial  is  denied. 


SHERMAN  v.  J.  W.  BISHOP  COMPANY. 

Supreme  Court,  Rhode  Island,  May,  ipoi. 


EMPLOYEE  INJURED  BY  FALL  OF  DERRICK  —  EVIDENCE  —  LIA- 
BILITY OF  MASTER.  —  Where  plaintiff,  an  employee  of  defendant,  was 
injured  by  the  fall  of  a  derrick,  due  to  one  of  three  causes,  inherent  weak- 
ness or  Improper  ballasting  or  violation  of  defendant's  order 'not  to  hoist 
two  loads  at  the  same  time  on  the  same  side  of  the  derrick,  but  as  to  the 
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latter  the  jury  found  was  not  done,  and  the  evidence  tended  to  show  that 
there  was  at  least  no  visible  weakness  of  the  derrick,  bat  it  also  tended  to 
show  that  it  may  have  been  caused  by  change  of  ballast,  for  which  the 
master  would  be  liable,  it  was  held  that  verdict  for  plaintiff  was  not  against 
the  evidence  on  the  question  of  defendant's  liability  (i). 

Exceptions  from  District  Court,  Providence  County. 

Action  by  Thomas  Sherman  against  the  J.  W.  Bishop  Company. 
Judgment  for  plaintiff,  and  defendant  excepts.     Overruled. 

Comstock  &  Gardner  and  A.  S.  Fuller,  for  plaintiff. 

Walter  B.  Vincent,  for  defendant. 

Per  Curiam.  —  The  court  is  unable  to  say  from  the  report  of  the 
testimony  that  the  verdict  is  against  the  evidence  upon  the  first  and 
second  special  findings  of  the  jury.  The  first  finding  is  that  two 
loads  were  not  hoisted  at  the  same  time  on  the  same  side,  and  the 
second  that  the  tagsman  did  signal  the  engineer  to  start  the  second 
load  while  the  first  was  being  hoisted.  This  last  finding,  while  it 
covers  two  loads  at  the  same  time,  does  not  state  that  they  were  on 
the  same  side,  and  this  agrees  with  the  defendant's  testimony. 

The  defendant's  argument  is  that  the  loads  must  have  been  on 
the  same  side,  because  otherwise  they  would  act  as  a  counter- 
balance, and  so  make  a  fail  of  the  derrick  impossible.  This  is  not  a 
necessary  inference;  for  the  loads  might  have  been  on  different 
sides,  and  yet  carried  so  far  in  the  same  direction  as  to  make  the 
weight  practically  upon  one  side  of  the  derrick,  which,  for  want  of 
proper  ballasting,  fell  in  consequence  of  the  strain  upon  one  side  so 
produced.  The  testimony  warrants  such  a  conclusion,  and,  in  view 
of  it,  there  is  no  inconsistency  in  the  findings. 

The  testimony  refers  to  a  plan  or  model  not  before  the  court,  and 
questions  and  answers  refer  to  "  here  "  and  "  there,"  "  indicating/* 
so  that  it  is  impossible  for  the  court  to  understand  the  references  in 
the  testimony  as  to  the  exact  position  of  the  loads. 

The  verdict  is  not  against  the  evidence.  The  derrick  fell,  and 
the  fall  must  have  been  due  to  one  of  three  causes  —  inherent 
weakness  or  improper  ballasting,  for  which  the  master  would  be 
responsible,  or  else  from  a  violation  of  the  defendant's  order  not 
to  hoist  two  loads  at  the  same  time  on  the  same  side  of  the  derrick. 
This  last  cause  is  disposed  of  by  the  first  special  finding.  The  evi- 
dence tends  to  show  that  there  was  at  least  no  visible  weakness  of 
the  derrick,  but  it  also  tends  to  show  that  it  may  have  been  caused 
by  the  change  of  ballast.     Indeed,  this  conclusion,  as  we  have  said, 

i.  For  other  actions  arising  out  of  date,  see  vols,  i-io  Am.  Nsg.  Rrp.,  and 
Accidents  caused  by  fall  of  Derricks,  the  current  numbers  of  that  series  of 
Scaffolding,  Staging,  etc.,  from  1897  to    Reports. 
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is  warrantable,  and  we  may  add  that  it  seems  to  be  inevitable.  The 
verdict  was  therefore  not  against  the  evidence  upon  the  question  of 
the  defendant's  liability,  and  no  objection  is  made  that  the  dam- 
ages were  excessive. 

In  view  of  these  facts,  the  court  is  of  opinion  that  the  statement 
made  by  plaintiff's  counsel  as  to  injuries  outside  of  the  case, 
improper  as  it  clearly  was,  could  not  have  prejudiced  the  defendant, 
since  upon  the  testimony  the  plaintiff  was  entitled  to  a  verdict,  and 
there  is  no  indication  that  the  amount  awarded  was  enhanced  by 
any  unfair  judgment. 

BODIE     V.    CHARLESTON     AND     WESTERN 
CAROLINA  RAILWAY  COMPANY. 

Supreme  Court,  South  Carolina,  September,  ipoi. 


PLEADING  —  AMENDMENT  TO  ANSWER.  —  Where  a  motion  to  amend  his 
answer  was  granted  defendant  cannot  complain  whether  the  remarks  of  the 
court  accompanying  such  granting  of  the  motion  were  correct  or  not. 

PERSONAL  INJURIES  — EVIDENCE. —  Where  a  complaint  alleged  specific 
injuries  and  also  injuries  to  "  internal  organs,"  evidence  as  to  impairment 
of  eyesight,  in  so  far  as  it  tended  to  show  a  result  or  effect  of  the  alleged 
internal  injuries,  was  admissible. 

NONSUIT. —A  nonsuit  should  not  be  granted  when  there  is  any  evidence 
tending  to  establish  the  allegations  of  the  complaint. 

NEGLIGENCE  —  DEGREE  OF  CARE  —  INSTRUCTION.  —  An  instruction 
to  the  effect  that  "negligence"  is  a  relative  term  when  applied  to  different 
cases  or  sets  of  circumstances,  and  that  the  care  or  caution  required  in  one 
case  may  be  greater  or  less  than  the  care  or  caution  required  in  another, 
but  that  in  any  particuar  case  or  set  of  circumstances  the  law  enjoined  the 
duty  of  observing  the  care  due  under  such  circumstances,  such  care  being 
"  that  amount  of  care  which  would  or  should  have  been  exercised  by  a  man 
of  ordinary  intelligence  and  prudence,"  or  "  that  degree  of  care  which  a 
man  of  ordinary  inteligence,  common  sense,  and  prudence  should  have 
exercised  under  the  same  or  similar  circumstances,"  was  not  open  to  the 
objection  that  it  charged  that  in  some  cases  a  higher  degree  of  care  than 
due  care  is  necessary  to  exempt  from  liability. 

ASSUMPTION  OF  RISK  —  QUESTION  FOR  JURY  —  STATUTE  — 
DEFENSE.  —  Whether  an  employee  assumes  the  risk  by  remaining  in 
master's  service  after  knowledge  of  danger  and  promise  of  master  to 
remedy  same,  is  for  the  jury  to  determine  under  all  the  circumstances  of 
the  case. 

a.  Section  15,  ariicle  9,  of  the  Constitution,  which  sweeps  away  the 
defense  of  "  assumption  of  risk  "  in  actions  for  personal  injuries  by  rail- 
road  employees,  held  to  apply  in  an  action  by  section  master  for  injuries 


474  American  Negligence  Reports. 

sustained  by  failure  of  railroad  company  to  furnish  an  adequate  force  of 
laborers  to  do  the  work  required  of  him(i). 

CONTRIBUTORY  NEGLIGENCE  -  INSTRUCTION. —  An  instruction  that 
44  if  the  injury  could  have  been  avoided,  in  spite  of  plaintiff's  negligence, 
by  the  exercise  of  due  care  on  the  part  of  defendant,  then  the  defendant 
would  be  liable,  because  that  would  mean  that  the  plaintiffs  negligence 
did  not  contribute  to  the  injury,  because  it  was  not  a  proximate  or  direct 
cause,"  was  not  open  to  the  objection  that  it  charged  that  plaintiff  could 
recover,  though  guilty  of  contributory  negligence,  if  defendant,  by  the 
use  of  due  care,  could  have  avoided  the  injury. 

CONTRIBUTORY  NEGLIGENCE  —  PROOF  —  INSTRUCTION.  —  An  in- 
struction as  to  contributory  negligence  that,  before  the  jury  could  find 
for  defendant  they  must  be  sure  that  contributory  negligence  had  been 
proven,  was  not  open  to  the  objection  that  it  called  for  a  higher  degree  of 
proof  than  the  law  required. 

CONTRIBUTORY  NEGLIGENCE  —  ERRONEOUS  INSTRUCTION.  — 
Where  defendant  sought  to  show  contributory  negligence  on  plaintiff* s  part 
in  doing  the  work,  in  which  he  was  injured,  in  a  dangerous  way  when  a  safe 
way  was  at  his  choice,  it  was  prejudicial  to  charge  the  jury  that  there  was 
no  negligence  on  plaintiff's  part  if  the  way  he  adopted  was  customary,  as  it 
was  for  the  jury  to  say  whether  such  customary  way  was  such  as  a  careful 
and  prudent  person  should  adopt  under  the  circumstances,  and  such  instruc- 
tion was  reversible  error. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenwood  County. 

Action  by  Josiah  W.  Bodie  against  the  Charleston  and  Western 
Carolina  Railway  Company.  From  judgment  for  plaintiff,  defend- 
ant appeals.     Judgment  reversed. 

S.  J.  Simpson  and  Sheppard  &  Grier,  for  appellant. 

Caldwell  &  Park  and  Graydon  &  Giles,  for  appellee. 

Jones,  J.  —  This  appeal  comes  from  a  verdict  and  judgment  in 
favor  of  plaintiff  in  an  action  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  through  defendant's  negligence  in 
failing  to  furnish  an  adequate  force  of  laborers  to  do  the  work 
required  of  plaintiff,  as  section  track  foreman,  in  the  hauling  and 
piling  of  steel  rails,  after  application  for  additional  help  by  the 
plaintiff,  and  promise  by  defendant  to  supply  the  same.  The  sixth 
paragraph  of  the  complaint  alleged:  "  6.  That  on  the  15th  day  of 
February,  1900,  while  the  plaintiff,  in  compliance  with  the  orders  of 
the  defendant,  was  trying  ,  with  the  assistance  of  his  three  hands, 
to  carry  one  of  the  said  steel  rails  up  an  embankment  for  the  pur- 
pose of  loading  it  on  his  car,  and  hauling  and  piling  it,  as  aforesaid, 
one  of  his  said  hands  was  entirely  overcome  and  exhausted  by  the 
great  weight  of  the  said  steel  rail,  on  account  of  the  failure  of  the 

1.  See  Note  on  Assumption  of  Risk,  See  also,  Note  on  Assumption  of 
in  this  volume,  pages  sxa-sso.  Risk,  in  7  Am.  Nig.  Rep.  97-1x1. 
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defendant  to  furnish  a  sufficient  force  to  carry  the  same,  and  fell  to 
the  ground,  thereby  causing  the  whole  weight  of  one  end  of  the 
said  steel  rail  to  be  thrown  on  the  plaintiff,  by  which  his  right  leg 
v  was  knocked  out  of  place,  his  back  injured,  and  a  great  strain  put 
upon  his  whole  body,  causing  a  lesion  of  his  kidneys  and  other 
internal  organs."  Besides  the  general  denial,  the  defendant  inter- 
posed as  special  defenses  contributory  negligence  and  assumption 
of  risk  after  knowledge.  The  numerous  exceptions  of  appellant  will 
be  considered  under  the  subject  heads  following: 

i.  Amendment  to  Answer,  —  On  motion  of  the  defendant  (appel- 
lant), over  the  objection  of  plaintiff  (respondent),  the  Circuit  Court 
permitted  defendant  to  amend  the  answer  by  inserting  the  follow- 
ing: "  8.  That  the  said  plaintiff  went  about  the  work  in  which  he 
was  engaged  when  he  alleges  to  have  been  injured  with  full  knowl- 
edge of  the  manner  in  which  said  work  was  to  be  done,  and  of  all 
the  facts  and  circumstances  connected  therewith;  that  he  directed 
the  said  work,  and  assumed  all  risks  incident  thereto."  Plaintiff's 
•counsel  objected  to  this  amendment  under  section  15,  art.  9,  Const., 
which  provides:  "  Knowledge  by  any  employee  injured  of  the 
defective  or  unsafe  character  or  condition  of  any  machinery,  ways 
or  appliances  of  any  machinery,  shall  be  no  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  conductors  or  engineers  in 
charge  of  dangerous  or  unsafe  cars  or  engines  voluntarily  operated 
by  them."  The  Circuit  Court,  in  allowing  the  amendment,  said 
that  the  first  portion  would  be  objectionable,  but  the  additional 
clause,  "  and  the  plaintiff  assumed  all  the  risks,"  etc.,  is  sufficient 
to  permit  its  allowance.  Upon  this  appellant  predicates  the  third 
exception,  which  assigns  error,  1,  in  holding  that  such  amendment 
was  permitted  for  the  purpose  of  alleging  assumption  of  risk  only, 
and  not  for  the  purpose  of  setting  up  the  defense  that  the  defend- 
ant had  knowledge  of  the  alleged  shortness  of  hands,  and  that  such 
knowledge  was  a  bar  to  his  recovery;  and,  2,  in  holding  that  the 
allegations  of  negligence  here  come  within  the  word  "  appliances," 
as  used  in  section  15,  art.  9,  Const.  This  exception  cannot  be  sus- 
tained for  several  reasons.  Appellant,  having  been  granted  what 
was  asked  for,  cannot  complain,  whether  the  remarks  accompany- 
ing were  correct  or  not.  Since  the  defense  of  assumption  of  risk 
must  necessarily  be  based  upon  the  employee's  knowledge,  either 
actual  or  constructive,  we  are  unable  to  see  wherein  appellant  has 
been  prejudiced,  whatever  may  be  the  correct  view  as  to  the  meaning 
of  the  term  "appliances,"  as  used  in,  the  section  of  the  consti- 
tution referred  to.  But,  as  we  will  show  hereafter,  the  term  "  appli- 
ances," in  section  15,  art.  9,  of  the  Constitution,  includes  a  force  of 
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hands  sufficient  to  operate  the  machinery,  etc.,  and,  if  there  was 
error  in  the  ruling  of  the  Circuit  Court,  it  was  in  allowing  the 
amendment  at  all. 

2.  The  Admissibility  of  Certain  Testimony,  —  The  first  and  second 
exceptions  assign  error  in  allowing  the  plaintiff,  Bodie,  to  testify  as 
to  damages 'to  his  eyesight,  when  there  was  no  allegation  in  the 
complaint  asking  damage  for  such  injury.  The  complaint  alleged 
that  plaintiff's  "  right  leg  was  knocked  out  of  place,  his  back 
injured,  and  a  great  strain  put  upon  his  whole  body,  causing  a  lesion 
of  his  kidneys  and  other  internal  organs."  The  Circuit  Court 
admitted  the  testimony  as  to  impairment  of  eyesight  in  so  far  as  it 
tended  to  show  a  result  or  effect  of  the  internal  injuries  alleged. 
This  was  not  error,  as  shown  by  the  recent  case  of  Youngblood  v. 
Railroad  Co.,  60  S.  C.  14,  38  S.  £.  Rep.  232. 

3.  Refusal  of  Nonsuit,  —  The  fourth,  fifth,  and  sixth  exceptions 
allege  error,  1,  in  that  there  was  no  evidence  that  the  failure  to 
furnish  a  sufficient  force  of  hands  was  the  proximate  cause  of  the 
injury;  2,  in  that  the  evidence  showed  that  the  proximate  cause  of 
the  injury  was  the  accidental  fall  of  a  fellow-servant;  3,  in  that  the 
evidence  showed  that  plaintiff,  with  knowledge,  assumed  the  risk  of 
the  injury  alleged.  These  grounds  were  all  satisfactorily  disposed 
of  by  the  Circuit  Court  in  refusing  the  motion,  in  accordance  with 
the  well-settled  rule  in  this  State  that  nonsuit  should  not  be  granted 
when  there  is  any  evidence  tending  to  establish  the  allegations  of 
the  complaint. 

4.  Negligence.  —  The  eighth  exception  complains  of  the  charge 
to  the  jury  in  reference  to  the  matter  of  negligence.  The  jury  was 
charged:  "  Negligence  simply  means  want  of  due  care.  That  is  a 
very  short  definition.  If  you  weigh  each  word,  you  will  find  that 
that  contains  the  whole  doctrine  —  want  of  due  care  not  simply 
want  of  care,  but  want  of  due  care.  From  its  very  nature,  negli- 
gence may  consist  in  the  doing  something  which  should  not  have 
been  done.  Negligence  may  also  consist  in  leaving  undone  that 
which  ought  to  have  been  done.  It  may,  therefore,  be  a  fault  of 
omission  as  well  as  a  fault  of  commission.  [It  is  impossible  for 
the  court  to  furnish  a  jury  with  a  hard  and  fast  measure  of  care,  the 
presence  of  which,  or  the  exercise  of  which,  would  drive  away  the 
idea  of  negligence,  the  absence  of  which  would  mean  the  presence 
of  negligence.  There  is  no  such  hard  and  fast  rule  which  can  be 
applied  by  a  jury  like  a  foot  rule  or  a  bushel  measure  but  there  is  a 
general  principle  which  underlies  the  doctrine  of  negligence,  and 
shows  sufficiently  clearly  the  measure  of  care  proper  in  each  partic- 
ular case,  and  it  is  this:  The  greater  the  probability  of  danger  in 
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the  particular  circumstances,  the  greater  is  the  required  degree  of 
care,  because  the  measure  of  care  naturally  varies  in  the  different 
circumstances.  For  example,  a  man  cutting  wood  with  an  ax  must 
exercise  a  proper  amount  of  precaution  to  guard  against  other 
people  that  may  be  near  him  but  a  man  who  is  blasting  rock  with 
dynamite,  since  there  is  much  greater  danger  in  handling  that 
explosive  than  in  holding  an  ax,  is  required  to  exercise  a  much 
greater  degree  of  care.  Due  care  in  handling  an  ax  in  cutting 
wood  would  not  be  a  sufficient  measure  of  care  in  handling  dynamite 
and  blasting  rock.  But  this  shows  you  that  the  jury  in  each  par- 
ticular case  has  to  establish  from  the  testimony  in  the  case  exactly 
the  measure  of  care  which  should  have  been  exercised  under  the 
circumstances,  and  it  is  just  that  amount  of  care  which  would  or 
should  have  been  exercised  by  a  man  of  ordinary  intelligence  and 
prudence.  Your  common  sense  and  intelligence  will  guide  you,  in 
deciding  by  the  testimony]  in  the  case  what  amount  of  care  should 
have  been  exercised  by  the  railway  company  in  the  circumstances 
detailed  in  the  testimony,  and  also  will  show  you  what  amount  of 
care  should  have  been  exercised  by  Bodie,  the  plaintiff,  under  the 
circumstances  detailed,  when  you  are  considering  the  subject  of 
contributory  negligence;  and  I  repeat  it  is  just  that  degree  of  care 
which  a  man  of  ordinary  intelligence,  common  sense,  and  prudence 
should  have  exercised  under  the  same  or  similar  circumstances;  not 
absolute  care,  not  the  utmost  care  to  guard  against  a  possible  danger 
but  only  reasonable  care,  due  care,  that  amount  of  precaution  proper 
to  guard  against  the  probable  danger."  The  exception  is  to  that 
portion  of  the  charge  above  which  is  within  the  brackets,  and  the 
specific  errors  assigned  are:  i.  That  the  jury  were  instructed  that 
in  some  cases  a  higher  degree  of  care  than  due  care  is  necessary  to 
exempt  from  liability;  and,  2,  the  charge  left  to  the  jury  the  legal 
question,  What  degree  of  care  was  necessary  in  this  case  ?  We  do 
not  think  the  charge  is  amenable  to  either  objection.  The  learned 
circuit  judge,  by  his  language  and  illustration,  merely  meant  to  show 
the  jury  that  "  negligence  "  is  a  relative  term  when  applied  to  dif- 
ferent cases  or  sets  of  circumstances,  and  that  the  care  or  caution 
required  in  one  case  may  be  greater  or  less  than  the  care  or  caution 
required  in  another;  but  the  jury  were  plainly  instructed  that  in  any 
particular  case  or  set  of  circumstances  the  law  enjoined  the  duty  of 
observing  the  care  due  under  such  circumstances,  and  the  court  did 
not  instruct  the  jury  that  in  any  case  the  law  required  a  higher 
degree  of  care  than  due  care.  The  jury  were  further  instructed 
that  the  measure  of  the  care  due  in  any  particular  case  was  "  that 
amount  of  care  which  would  or  should  have  been  exercised  by  a 
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man  of  ordinary  intelligence  and  prudence/'  or  "  that  degree  of 
care  which  a  man  of  ordinary  intelligence,  common  sense,  and  pru- 
dence should  have  exercised  under  the  same  or  similar  circum- 
stances." The  charge  was,  therefore,  nothing  more  than  what  has 
been  often  approved  in  this  State,  viz. :  "  Negligence  is  the  want  of 
ordinary  care  under  the  circumstances."  A  more  comprehensive 
and  scientific  definition  of  negligence  is  that  contained  in  16  Am.  & 
Eng.  Enc.  of  Law,  389,  as  follows:  "  Actionable  negligence  is  the 
inadvertent  failure  of  a  legally  responsible  person  to  use  ordinary 
care  under  the  circumstances  in  observing  or  performing  a  non- 
contractual duty  implied  by  law,  which  failure  is  the  proximate 
cause  of  the  injury  to  a  person  to  whom  the  duty  is  due."  Negli- 
gence involves,  1,  a  duty  to  exercise  ordinary  care  under  the  cir- 
cumstances; 2,  a  breach  of  such  duty;  3,  the  breach  beings 
inadvertently,  not  wantonly  nor  intentionally,  made;  4,  injury  or 
damage  resulting  to  the  party  complaining;  5,  and  that  such  injury 
be  proximately  caused  by,  or  be  the  natural  and  probable  result  of, 
such  breach.  The  charge,  viewed  as  a  whole,  fairly  instructed  the 
jury  as  to  what  matters  constitute  actionable  negligence. 

5.  Assumption  of  Risks. — The  eighteenth  and  twentieth  excep- 
tions complain  of  error  in  the  charge  to  the  jury  on  this  subject. 
The  defendant's  sixteenth  request  to  charge  was  as  follows :  a '  When 
an  employee,  after  having  had  an  opportunity  to  become  acquainted 
with  the  risks  of  his  situation,  voluntarily  accepts  them,  and  con- 
tinues in  the  performance  of  them,  he  cannot  recover  for  his  subse- 
quent injury  by  such  exposure."  In  response  to  this  request  the 
court  said:  "  That  is  rather  a  bald  statement  of  the  doctrine.  It 
is  good  law,  to  a  certain  extent,  but  it  is  left  for  the  jury  to  decide, 
under  the  circumstances,  whether  his  continuance  to  perform  the 
work  should,  under  the  circumstances,  be  held  to  be  a  voluntary 
assumption  of  the  risks,  or  whether  by,  for  instance,  the  promise  of 
the  master,  he  was  entitled  to  continue  a  reasonable  time  still 
exposed  to  the  danger,  and  yet  not  relieve  the  master  from  his 
liability  for  the  increased  risk.  I  have  already  fully  charged  on 
that  doctrine."  It  is  complained  in  the  eighteenth  exception  that 
the  request  contained  a  second  proposition  of  law,  and  should  have 
been  charged  without  modification,  and  that  "  the  modification  gave 
the  jury  an  incorrect  idea  of  the  difference  between  assumption  of 
risks  and  waiver,  of  defects  and  waiver."  The  twentieth  exception 
is  as  follows:  "Twentieth.  Because  it  was  error  in  his  honor  to 
charge  the  jury  as  follows:  *  But  if  the  testimony  shows,  under  all 
the  circumstances,  that,  while  he  did  continue  to  work  exposed  to 
this  increased  risk  or  danger,  he  did  complain  of  this  increased  risk 
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or  danger  to  the  master,  had  asked  for  means  to  lessen  or  remove 
the  increased  risk  or  danger,  and  had  been  promised  by  his  master 
that  such  would  be  done,  if  he  continues  to  work  after  that  prom- 
ise, it  is  then  a  question  for  the  jury,  judging  by  the  length  of  time, 
under  all  the  circumstances,  that  he  continues  to  work,  whether  or 
not  by  thus  continuing  he  has  assumed  the  risk,  or  is  still  entitled 
to  ask  and  hold  the  master  liable.  That  is  a  question  for  the  jury 
to  determine,  under  the  circumstances  shown  by  the  testimony, 
whether  the  master,  by  promising  to  remove  the  danger,  has  assumed 
the  risk  and  liability  following,  or  whether  the  servant,  by  continu- 
ing too  long  without  the  danger  being  removed,  continues  the 
work,  has  thereby  assumed  the  increased  risk  of  danger,'— the 
error  being,  it  is  submitted:  a.  In  wholly  failing  to  distinguish  and 
instruct  the  jury  as  to  the  radical  difference  between  the  defense 
of  contributory  negligence  and  assumption  of  risk;  b.  in  entirely 
withdrawing  from  the  jury  and  eliminating  from  the  case  the 
defense  of  assumption  of  risk;  c.  in  charging  incorrectly  the  law 
applicable  to  assumption  of  risk."  The  sentence  immediately  pre- 
ceding the  portion  of  the  charge  above  excepted  to  was  as  follows: 
" 1  repeat  that  a  railway  servant,  while  he  assumes  the  ordinary 
risks  incident  to  the  kind  of  work  that  he  is  engaged  to  do,  does 
not  assume  the  risks  or  dangers  to  which  he  may  be  exposed  by 
unsafe  or  unsuitable  or  insufficient  means  and  appliances  for  doing 
the  work  required  of  him;  but,  while  that  be  so,  still  he  may,  with- 
out complaining  of  such  added  risk  and  danger,  continue  to  work 
after  he  has  discovered  the  increased  risk  or  danger.  He  may  do 
this  voluntarily,  and  he  may  be  injured  as  the  direct  result  of  this 
increased  risk  or  danger;  and,  if  so,  he  would  be  held  to  have 
waived  his  right  to  hold  his  master  liable.  He  would  be  held  to 
have  assumed  the  increased  risk  of  danger,  and  the  master  could 
not  be  held  liable."  The  charge  to  the  jury  was  to  that  effect  — 
that  if  a  railway  employee,  after  knowledge  of  an  extraordinary  risk, 
remains  in  the  employer's  service  without  complaint  on  his  part  and 
promise  of  amendment  by  the  employer,  he  is  held,  as  matter  of 
law,  to  have  assumed  the  risk,  and  cannot  recover  for  an  injury 
directly  resulting  therefrom;  but,  if  complaint  be  made,  and  there 
is  promise  of  removal,  and  the  employee,  while  remaining  there- 
after a  reasonable  time  in  the  employer's  service,  is  injured,  then  it 
is  for  the  jury  to  determine  whether  the  employee,  by  remaining  in 
the  employer's  service,  assumed  such  risk.  If  it  be  conceded  that 
this  case  is  one  in  which  it  was  proper  to  submit  to  the  jury  the 
question  of  assumption  of  risk  by  an  employee,  the  charge  was  more 
favorable  for  the  appellant  than  the  law  justifies.   In  Mew  v.  Railway 
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Co.,  ss  S.  C.   ioi,  32  S.  E.  Rep.  832,  the  court  said:  "  The  re- 
maining in  the  master's  service  by  an  employee*  after  knowledge  of 
an  alleged  defect  in  the  instrumentalities  to  be  furnished  by  the 
master,  is  not,  as  a  matter  of  law,  an  assumption  of  the  risk  by  the 
employee.     Whether  the  employee  assumed  the  risk  is  a  question 
for  the  jury,  to  be  determined  from  all  the  circumstances  of  the 
case.     If  the  undisputed  evidence  is  such  as  to  be  capable  of  but 
one  inference,  viz., voluntary  assumption  of  the  risk  by  the  employee, 
then  the  jury  could  be  rightfully  instructed  that  the  employee  could 
not  recover.     Bussey  v.  Railway  Co.,  52  S.  C.  438,  30  S.  E.  Rep. 
477. M    In  the  case  of  Powers  v.  Oil  Co.,  53  S.  C  363,  31  S.  E.  Rep. 
278,  the  court  says:  "  A  promise  by  the  master  to  remedy  a  defect 
tends  to  rebut  the  inference  of  waiver  of  the  defect  by  the  servant's 
remaining  in  the  master's  service  after  knowledge.     If  the  servant 
continued  in  discharge  of  his  duties,  relying  on  the  master's  prom- 
ise to  remove  a  defect,  he  could  not  be  said  to  have  waived  such 
defect.     The  jury  was  the  proper  tribunal  to  determine  this  ques- 
tion in  this  case."     It  is  manifest  that  the  court  did  not  withdraw 
from  the  jury  the  question  as  to  assumption  of  risk,  but,  00  the 
contrary,  explicitly  instructed  them  on  that  subject,  and  substan- 
tially charged  all  the  requests  of  the  appellant  in  relation  thereto. 
The  doctrine  of  assumption  of  risk  by  the  employee  is  distinct  from 
the  doctrine  of  contributory  negligence,  although  there  may  arise 
a  certain  condition  of  facts  capable  of  supporting  either  inference. 
This  has  given  rise  to  a  great  deal  of  confusion  of  statement  when 
dealing  with  these  defenses.     "Assumption  of  risk  "rests  in  the 
law  of  contract,  and  involves  an  implied  agreement  by  the  employee 
to  assume  the  risks  ordinarily  incident  to  his  employment,  or  a 
waiver,  after  full  knowledge  of  an  extraordinary  risk,  of  his  right  to 
hold  the  employer  for  a  breach  of  duty  in  this  regard.     Hooper  9. 
Railroad  Co.,  21  S.  C.  547.     The  law  as  to  waiver  applies  because 
the  relation  between  the  employer  and   employee  is  contractual, 
and  waiver  is  the  voluntary  relinquishment  of  a  known  right.     By 
the  contract  the  employer  and  employee  each  assume  certain  risks, 
but,  as  in  all  contracts,  either  party  may  waive  his  right  to  insist 
upon  strict  performance  of  the  other's  contractual  duty.     When, 
therefore,  a  case  arises  in  which  it  is  shown  (upon  proper  pleading) 
that  the  employee  has  assumed  the  risk  from  which  the  injury  arose, 
or,  what  is  the  same  thing  in  effect,  has  waived  his  right  to  hold  the 
employer  responsible  for  the  risk,  the  employee's  action  is  defeated 
because  of  his  agreement,  and  not  because  of  negligence.     **  Con- 
tributory negligence,"  on  the  other  hand,  rests  in  the  law  of  torts, 
as  applied  to  negligence,  and,  when  such  defense  is  established,  the 
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plaintiff's  action  is  defeated,  not  because  of  any  agreement,  express 
or  implied,  but  because  his  own  misconduct  was  a  proximate  cause 
of  the  injury.  This  distinction,  while  not  emphasized  in  the  charge, 
was  plainly  manifest  therein,  for  the  jury  were  instructed  as  to  both 
defenses  in  language  from  which  the  distinction  was  inferable. 
Moreover,  if  appellant  desired  instructions  specifically  pointing  out 
the  distinction  between  the  two  defenses,  appellant  should  have  pre- 
sented specific  requests  embodying  such  distinction,  which  was  not 
done  (i). 

But  we  will  now  attempt  to  show  that  the  doctrine  of  "  assump- 
tion of  risk  "  has  no  application  to  this  case,  and  by  having  it  sub- 
mitted to  the  jury  appellant  received  favor,  instead  of  prejudice. 
We  think  that  sec.  15,  art.  9,  of  the  Constitution,  sweeps  away  the 
defense  of  "assumption  of  risk  "  in  all  cases  falling  within  its  pro- 
visions. We  quote  the  section  in  full,  as  follows:  "  Section  15. 
Every  employee  of  any  railroad  corporation  shall  have  the  same 
rights  and  remedies  for  any  injury  suffered  by  him  from  the  acts  or 
omissions  of  said  corporation  or  its  employees  as  are  allowed  by 
law  to  other  persons  not  employees,  when  the  injury  results  from 
the  negligence  of  a  superior  agent  or  officer,  or  of  a  person  having  a 
right  to  control  or  direct  the  services  of  a  party  injured,  and  also 
when  the  injury  results  from  the  negligence  of  a  fellow-servant 
engaged  in  another  department  of  labor  from  that  of  the  party 
injured,  or  of  a  fellow-servant  on  another  train  of  cars,  or  one 
engaged  about  a  different  piece  of  work.  Knowledge  by  any  employee 
injured  of  the  defective  or  unsafe  character  or  condition  of  any  machinery \ 
ways  or  appliances^  shall  be  no  defense  to  an  action  for  injury  caused 
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shown  in  a  recent  Maine  case,  reported  the  legal  duty  of  due  care  imposed  by 
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be  kept  clear  in  the  mind,  for  a  correct  Co.,  92  Me.  565,  569,  43  Atl.  Rep.  512. 
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thereby,  except  as  to  conductors  or  engineers  in  charge  of  dangerous  or 
unsafe  cars  or  engines  voluntarily  operated  by  them.  When  death  ensues 
from  any  injury  to  employees,  the  legal  or  personal  representatives 
of  the  person  injured  shall  have  the  same  rights  and  remedies  as  are 
allowed  by  law  to  such  representatives  or  other  persons.  Any  con- 
tractor agreement  expressed  or  implied  made  by  any  employee  to  waive  the 
benefit  of  this  section,  shall  be  null  and  void;  and  this  section  shall  not 
be  construed  to  deprive  any  employee  of  a  corporation,  or  his  legal 
or  personal  representative,  of  any  remedy  or  right  that  he  now  has 
by  the  law  of  the  land.  The  general  assembly  may  extend  the 
remedies  herein  provided  for  to  any  other  class  of  employees." 
The  Circuit  Court  charged  the  jury  —  we  think  correctly  —  that 
"  the  word  'appliances*  includes  not  only  inanimate  machinery  and 
tools  and  apparatus,  but  also  the  living  men  or  persons  needed  to 
operate  the  machinery."  This  view  is  supported  in  3  Wood,  R'y 
Law,  p.  1478,  and  Johnson  v.  Water  Co.,  71  Wis.  553,  37  N.  W.  Rep. 
823,  5  Am.  St.  Rep.  243.  In  the  case  of  Donahue  v.  Railroad  Co., 
32  S.  C.  299,  11  S.  E.  Rep.  95,  17  Am.  St.  Rep.  854,  the  court  con- 
sidered that  the  negligent  furnishing  of  a  vicious  horse  by  a  master 
to  a  street  car  driver,  by  which  the  driver  was  killed,  was  a  breach 
of  the  master's  duty  to  furnish  the  servant  with  safe  and  suitable 
appliances  to  do  the  work  for  which  he  was  engaged.  We  do  not 
think  it  is  straining  the  meaning  of  the  language,  "  defective  or  unsafe 
character  or  condition  of  any  machinery,  ways,  or  appliances,"  as 
used  in  the  section  quoted,  to  hold  that  it  includes  the  human 
instrumentalities  physically  applied  to  properly  operate  the 
machinery  and  ways  of  the  railroad  company,  and  so  has  in  con- 
templation the  inadequacy  of  a  force  of  hands  to  safely  perform 
the  work  required.  If  this  be  so,  then  it  is  expressly  provided  in  the 
section  of  the  Constitution  quoted  and  italicized  by  us  that  the 
employee's  knowledge  of  the  unsafe  condition  of  such  appliances 
shall  be  no  defense  to  an  action  for  injury  caused  thereby.  The 
plaintiff,  being  a  section  master,  does  not  fall  within  the  exception 
as  to  conductors  and  engineers.  There  can  be  no  assumption  of  risk 
by  an  employee  without  knowledge  of  the  risk,  either  actual  or  con- 
structive, since,  as  already  shown,  the  doctrine  of  assumption  of  risk 
depends  upon  agreement  or  waiver,  which  depends  upon  such 
knowledge;  and  the  section  further  provides  that  any  agreement, 
express  or  implied,  made  by  an  employee  to  waive  the  benefit  of  the 
section,  shall  be  void.  We  hold,  therefore,  that  the  matter  of 
assumption  of  risk  has  no  application  to  this  case. 

6.  Contributory  Negligence.  —  The  twelfth,  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth  exceptions  assign  error  in  the  charge  as  to 
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contributory  negligence.  The  twelfth  exception  complains  of  the 
following  portion  of  the  charge:  "A  man  may  be  careless  and 
negligent  of  his  receiving  injury,  and  yet  his  negligence  may  not  be 
contributory  negligence.  It  may  not  be  a  direct  cause,  or  proxi- 
mate; and,  if  the  injury  was  inflicted  by  the  defendant  without  any 
direct  help  from  the  negligence  of  the  plaintiff,  then  the  defendant 
would  still  be  liable.  If  the  injury  could  have  been  avoided,  in 
spite  of  the  plaintiff's  negligence,  by  the  exercise  of  due  care  on  the 
part  of  the  defendant,  then  the  defendant  would  be  liable,  because 
that  would  mean  that  the  plaintiff's  negligence  did  not  contribute 
to  the  injury,  because  it  was  not  a  proximate  or  direct  cause."  The 
error  assigned  is  that  the  court  thereby  instructed  the  jury  that  the 
plaintiff  could  recover,  though  guilty  of  contributory  negligence,  if 
the  defendant,  by  the  exercise  of  due  care,  could  have  avoided  the 
injury.  The  thirteenth  exception  complains  of  the  same  language 
as  in  effect  instructing  the  jury  that,  if  the  defendant  could  have 
avoided  the  injury  by  the  exercise  of  due  care,  any  negligence  of  the 
plaintiff  in  reference  to  the  injury  would  not  be  a  proximate  or  direct 
cause  thereof,  so  as  to  prevent  his  recovery.  If  the  charge  really 
bore  the  meaning  attributed  to  it  by  the  exceptions,  it  would 
unquestionably  be  reversible  error,  for  the  law  is  too  well  settled  to 
need  caution  in  support  of  it  that  contributory  negligence  will  always 
defeat  plaintiff's  recovery.  But  an  examination  of  the  charge  shows 
that  it  does  not  mean  what  appellant  claims.  The  court  had  pre- 
viously instructed  the  jury  by  defining  contributory  negligence  in 
the  language  of  7  Enc.  Law  (2d  ed.)  371,  approved  in  Cooper  z/.  Rail- 
way Co.,  56  S.  C.  95,  34  S.  E.  Rep.  17,  as  follows:  "Contributory 
negligence  is  a  want  of  ordinary  care  upon  the  part  of  a  person 
injured  by  the  actionable  negligence  of  another,  combining  and  con- 
curring with  that  negligence,  and  contributing  to  the  injury  as  a 
proximate  cause  thereof,  without  which  the  injury  would  not  have 
occurred."  Then,  in  his  own  language,  the  court  proceeded  to 
explain  the  meaning  of  this  definition,  and,  immediately  preceding  the 
language  above  complained  of,  said:  "  You  understand,  therefore, 
that  when  contributory  negligence  has  been  proved  satisfactorily 
to  any  extent,  more  or  less,  that  is  the  end  of  the  investigation 
of  the  jury,  and  they  will  find  for  the  defendant;  but  they  must 
be  sure  of  this  contributory  negligence,  —  that  is  to  say,  working 
with  the  defendant's  negligence  as  a  direct,  proximate,  and  imme- 
diate cause.  It  will  mean  that  both  were  to  blame  directly ;  and, 
when  both  are  to  blame,  the  one  cannot  be  heard  in  law  to  blame 
the  other.  The  law  will  not  allow  either  to  put  the  blame  on  the 
other*  nor  to  recover  damages  from  the  other;  nor  may  a  jury  award 
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damages  against  a  defendant,  even  if  the  testimony  shows  that  the 
defendant  is  more  to  blame  than  the  plaintiff,  if  the  plaintiff  is  also 
directly  to  blame  as  being  guilty  of  contributory  negligence.  You 
heard  me  read  from  the  Cooper  case,  where  our  Supreme  Court  says 
that  contributory  negligence  to  any  extent  on  the  part  of  the  plain- 
tiff will  always  defeat  a  recovery,  and  I  repeat  it  that  contributory- 
negligence  of  the  plaintiff  to  any  extent,  whether  much  or  little, 
will  always  deprive  a  plaintiff  of  the  right  to  recover  damages;  but, 
as  I  said  before,  it  must  be  contributory  negligence  acting  with  the 
defendant's  negligence,  aiding  the  defendant's  negligence,  con- 
curring with  the  defendant's  negligence  as  a  proximate,  direct  cause, 
because  not  every  kind  of  negligence  *  *  *  on  the  part  of  the 
plaintiff  will  defeat  his  claim  for  damages  and  prevent  recovery." 
Then,  immediately  after  the  language  excepted  to  above,  the  court 
said:  "  For  example,  a  man  may  be  careless  in  standing  in  a  danger- 
ous place.  He  may,  for  instance,  be  standing  in  the  middle  of  a 
thoroughfare  on  a  busy  day,  and,  if  he  was  injured  by  some  man 
who  was  recklessly  and  furiously  driving  a  vehicle,  the  injured  man's 
carelessness  in  standing  in  the  middle  of  the  road  could  not  be  held 
to  be  a  direct  proximate  cause  of  the  injury,  because,  if  it  be  mani- 
fest that  the  man  would  not  have  been  injured  if  the  driver  had 
exercised  ordinary  care,  the  driver  cannot  claim  that  the  man's  own 
carelessness  contributed  to  the  injury.  There  is  a  case  on  the  books 
where  a  man  was  standing  on  a  dock  at  a  waterway,  carelessly 
standing  in  a  dangerous  place.  A  steamer  came  in,  driven  recklessly 
and  carelessly,  and  struck  the  place  where  he  was  standing  so  vio- 
lently that  he  was  injured;  and  the  courts  properly  held  that  the 
fact  that  he  was  standing  there  carelessly  and  in  a  dangerous  place 
could  not  be  regarded  as  contributing  to  his  injury,  when  the  injury 
would  not  have  been  inflicted  if  the  steamer  had  been  carefully 
handled.  It  simply  means  that  the  carelessness  did  not  directly  aid 
the  negligence  of  the  defendant,  and,  while  it  was  carelessness,  it 
was  too  remote,  it  was  not  proximate,  did  not  contribute  to  the 
injury  as  an  effective  cause."  It  is  thus  manifest  that  the  court  was 
instructing  the  jury  that  carelessness  of  plaintiff,  which  was  not  a 
direct  and  proximate  cause  of  his  injury,  could  not  constitute  con- 
tributory negligence,  which  involves  plaintiff's  negligence  as  a  direct 
and  proximate  cause  of  his  injury.  The  jury  were  repeatedly  told 
that  contributory  negligence  to  any  extent  would  defeat  plaintiff's 
recovery.  This  case  is  very  different  from  Cooper's  case,  56  S.  C. 
95,  34  S.  E.  Rep.  16,  where  the  jury  were  erroneously  instructed  to 
the  effect  that,  although  plaintiff's  immediate  act  of  negligence 
caused  his  injury,  if  the  injury  could  have  been  prevented  by  the 
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ordinary  care  of  the  defendant,  and  the  defendant  did  not  observe 
that  care,  defendant  was  liable  for  the  injury.  Such  a  charge  elimi- 
nated contributory  negligence  as  a  defense,  since  that  defense  is 
always  based  on  the  concession  that  defendant's  own  failure  to 
observe  ordinary  care  was  a  proximate  cause  of  the  injury.  In  con- 
sidering the  matter  of  contributory  negligence,  confusion  of  thought 
is  likely  to  arise,  unless  there  is  kept  in  mind  the  difference  between 
contributory  negligence  and  negligence  which  contributes  remotely 
to  the  injury  or  merely  furnishes  a  condition  for  its  infliction.  The 
former  necessarily  involves  negligence  as  a  direct  proximate  cause, 
and  always  defeats  a  recovery,  unless  the  injury  is  wantonly  or  wil- 
fully inflicted;  the  latter  involves  negligence  of  the  injured  party, 
which  is  not  a  proximate  cause  of  the  injury,  and  does  not  defeat  a 
recovery,  because  in  the  bewildering  complexity  of  causes  the  law 
regards  the  proximate  not  the  remote  cause.  '  Causa  proxima,  nan 
remata,  spectator."  The  term  "contributory  negligence"  is  some- 
times, but  inaccurately,  used  to  characterize  negligence  of  the 
injured  party,  which  is  a  remote  cause  or  mere  condition  of  the 
injury,  as  in  the  cases  of  Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11 
Sup.  Ct.  Rep.  653,  and  Railway  Co.  v.  Ives,  144  U.  S.  409,  12  Sup. 
Ct.  Rep.  687.  In  this  case,  however,  the  Circuit  Court  was  cautious 
to  impress  the  proper  distinction  and  to  emphasize  the  necessity 
that  the  jury  must  find  that  plaintiff's  negligence  proximately  caused 
his  injury,  in  order  to  defeat  his  action ;  and  that,  when  such  con- 
tributory negligence  exists  to  any  extent,  it  defeats  recovery. 
When  the  court  said,  "If  the  injury  could  have  been  avoided,  in 
spite  of  plaintiff's  negligence,  by  the  exercise  of  due  care  on  the  part 
of  defendant,  then  the  defendant  would  be  liable,  because  that  would 
mean  that  the  plaintiff's  negligence  did  not  contribute  to  the  injury, 
because  it  was  not  a  proximate  or  direct  cause,"  the  court  evidently 
did  not  mean  to  state  anything  inconsistent  with  the  repeated 
instructions  that  contributory  negligence  (as  defined  above)  would 
always  defeat  a  recovery,  but  merely  meant  to  state  that  the  injured 
party  might  be  negligent,  and  yet  his  negligence  may  be  remote, 
and  not  proximate,  in  which  case  he  could  recover,  because  his  neg- 
ligence would  not  be  "contributory  negligence."  The  two  illustra- 
tions given  by  the  court,  which  appellant  excepts  to  in  the  fifteenth 
and  sixteenth  exceptions,  were  intended  to  further  impress  the 
instruction  given.  The  first  illustration  given,  involving  that  the 
driver  saw  or  ought  to  have  seen  the  exposed  condition  of  the  man 
standing  carelessly  in  the  crowded  thoroughfare,  and  therefore,  if, 
under  such  circumstances,  he  failed  to  observe  due  care  to  avoid 
injury  to  the  man,  this  negligence,  which  arose  after  discovery  of 
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the  injured  party's  exposure,  would  be  the  sole  proximate  cause  of 
the  injury,  and  the  careless  exposure  of  the  injured  person  would  be 
a  mere  condition,  and  not  a  proximate  cause.  The  case  would  be 
different  if  the  injured  person  was  aware  of  the  negligence  of  the 
driver,  and,  notwithstanding,  failed  to  observe  ordinary  care  to  avoid 
the  consequences  of  the  driver's  negligence.  In  reference  to  this 
illustration,  viz.,  an  injury  inflicted  by  reckless  and  furious  driving 
in  a  crowded  thoroughfare,  it  may  be  said  that  such  injury  was 
wantonly  inflicted,  in  which  case  it  is  of  no  consequence  whether 
plaintiff's  negligence  was  proximate  or  remote,  since  it  is  well  settled 
that  contributory  negligence  is  no  defense  when  the  injury  is 
wantonly  or  wilfully  inflicted.  The  illustration  of  a  man  injured, 
while  standing  on  a  wharf,  by  the  negligent  management  of  a  steam- 
boat, was  probably  based  upon  Tolson's  case,  supra.  In  that  case 
the  Supreme  Court  of  the  United  States  said:  "  But  upon  the  ques- 
tion of  the  plaintiff's  position  and  attitude  the  evidence  was  conflict- 
ing, and  it  was  indisputable  that  the  steamboat  was  approaching  the 
wharf  at  his  [plaintiff's]  call,  and  for  the  purpose  of  receiving  freight 
from  his  hands,  and  that  the  pilot  and  officers  saw  him  as  he  waited 
on  the  wharf.  The  jury  might  well  be  of  the  opinion  that,  while 
there  was  some  negligence  on  his  part  in  standing  where  and  as  he 
did,  yet  the  officers  of  the  boat  knew  just  where  and  how  he  stood, 
and  might  have  avoided  injuring  him  if  they  had  used  reasonable 
care  to  prevent  the  steamboat  from  striking  the  wharf  with  unusual 
and  unnecessary  violence.  If  such  were  the  facts,  the  defendant's 
negligence  was  the  proximate,  direct,  and  efficient  cause  of  the 
injury."  (Italics  ours.)  In  7  Enc.  Law  (2d  ed.),  pp.  383-385,  the 
rule  is  stated  —  and,  we  think,  correctly,  after  investigation  —  as 
follows  "  A  want  of  ordinary  care  may  be  said  to  contribute  proxi- 
mately to  an  injury  when  it  is  an  active  and  efficient  cause  of  the 
injury  in  any  degree,  however  slight,  and  not  the  mere  condition  or 
occasion  of  it.  But  it  is  not  a  proximate  cause  of  the  injury  when 
the  negligence  of  the  person  inflicting  it  is  a  more  immediate,  effi- 
cient cause.  And  so  when  the  negligence  of  the  person  inflicting 
the  injury  is  subsequent  to  and  independent  of  the  carelessness  of 
the  person  injured,  and  ordinary  care  on  the  part  of  the  person 
inflicting  the  injury  would  have  discovered  the  carelessness  of  the 
person  injured  in  time  to  avoid  its  effect  and  prevent  injuring  him, 
there  is  no  contributory  negligence,  because  the  fault  of  the  injured 
party  becomes  remote  in  the  chain  of  causation.  In  such  a  case  the 
want  of  ordinary  care  on  the  part  of  the  injured  person  is  held  not 
a  judicial  cause  [*.  <?.,  a  proximate  cause]  of  his  injury,  but  only  a 
condition  of  its  occurrence.    Conversely,  when  the  carelessness  of 
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the  person  inflicting  the  injury  is  antecedent  to  the  negligence  of 
the  person  injured,  and  the  latter  might,  by  ordinary  care,  have 
discovered  the  failure  of  the  former  to  use  such  care  in  time  to  avoid 
the  injury,  there  can  be  no  recovery,  because  the  intervening  negli- 
gence of  the  injured  person  is  the  direct  and  proximate  cause  of  the 
injury."  This  statement  of  the  rule  is  not  an  exception  to,  or 
modification  or  qualification  of,  the  doctrine  of  contributory  negli- 
gence, but  is  only  an  illustration  of  that  doctrine,  which  requires 
that,  in  order  to  constitute  contributory  negligence,  the  injured 
person's  negligence  must  directly  and  proximately  cause  the  injury, 
combining  and  concurring  with  the  negligence  of  the  injuring  party. 
Farley  v.  Veneer  Co.,  51  S.  C.  236,  28  S.  E.  Rep.  193,  401;  Disher 
v.  Railroad  Co.,  55  S.  C.  192,  33  S.  E.  Rep.  172. 

The  seventh  exception  alleges  error  in  charging  the  jury,  as  to 
contributory  negligence,  that,  before  they  could  find  for  the  defend- 
ant, they  must  be  sure  that  contributory  negligence  had  been  proven ; 
thereby,  in  effect,  calling  for  a  higher  degree  of  proof  than  the  law 
requires.  We  do  not  think  the  exception  is  well  taken.  The  burden 
was  upon  defendant  to  establish  the  defense  of  contributory  negli- 
gence to  the  satisfaction  of  the  jury,  and  that  is  all  that  the  charge 
can  be  fairly  construed  to  mean,  especially  in  view  of  other  portions 
of  the  charge,  wherein  the  jury  were  plainly  instructed  that  in 
determining  the  issues  they  were  to  be  guided  by  the  greater  weight 
or  preponderance  of  the  evidence. 

We  notice  finally  the  tenth  and  seventeenth  exceptions.  The 
court  instructed  the  jury:  "But  if  the  evidence  satisfies  you  that  he 
[plaintiff]  was  using  the  force  to  do  the  work  required  of  him  in 
the  usual,  customary  way,  then  I  charge  you  that  he  was  not 
required,  as  section  foreman  and  railway  servant,  to  find  out  if  there 
was  another  safer  way,  because  he  is  simply  required  to  use  ordi- 
nary care;  and  the  man  who  does  ordinary  work  in  the  ordinary 
way  —  in  the  usual  manner,  the  customary  manner  —  can  hardly  be 
held  guilty  of  negligence."  Defendant's  ninth  request  to  charge 
and  the  court's  response  thereto  are  as  follows:  "  g.  If  the  jury 
believe  that  the  force  of  hands  furnished  to  the  plaintiff  was  suffi- 
cient and  safe  for  doing  the  work  in  hand  in  a  different  way  from 
that  which  he  adopted,  then  the  plaintiff  cannot  recover,  if  the  evi- 
dence shows  that  his  injury  resulted  from  his  use  of  the  force  for 
the  work  in  a  more  dangerous  way,  unless  the  evidence  also  shows 
that  he  was  directed  or  required  by  his  employer  to  adopt  such  more 
hazardous  way."  In  response  to  this  request,  the  court  said:  "  I 
charge  you  that,  with  the  modification  that,  if  he  was  doing  the  work 
in  the  usual,  ordinary  way,  —  the  customary  way,  —  he  was  not 


I 


488  American  Negligence  reports. 

required  to  look  oat  for  another  way."  It  is  excepted  that  the  fore- 
going charge  was  erroneous,  i,  in  charging  on  the  facts,  in  violation 
of  the  constitution;  2,  in  instructing  the  jury,  in  effect,  that  negli- 
gence is  negatived  if  ordinary  work  is  done  in  the  usual,  customary 
manner.  We  think  the  charge  was  erroneous,  as  alleged.  Ordinary 
care,  as  already  approved,  is  that  care  which  a  person  of  ordinary 
intelligence  and  prudence  should  exercise  under  the  circumstances. 
The  charge  made  the  usual,  customary  way  of  doing  things  a  con- 
clusive test  whether  due  care  is  exercised  therein,  whereas  that  is 
merely  evidence  which  should  go  to  the  jury  along  with  the  other 
evidence,  leaving  the  jury  to  determine  from  all  the  evidence 
whether  due  care  was  observed.  The  usual,  customary  way  may  not 
be  a  negligent  way,  but  in  this  the  court  left  the  jury  no  discretion 
but  to  find  that  plaintiff  was  not  negligent  if  ,he  was  doing  the  work 
in  the  usual,  customary  way.  In  the  case  of  Bridger  v.  Railroad 
Co.,  25  S.  C.  24,  the  Circuit  Court  declined  to  charge  that  "the 
degree  of  care  required  of  defendant  is  only  such  as  is  exercised  by 
well-regulated  railroads  over  their  turntables,  and  that,  if  defendant 
exercised  such  care  in  this  case,  there  was  no  negligence,"  saying 
that  other  railroads'  negligence  could  not  excuse  negligence  by  this 
defendant,  and  that  it  was  for  the  jury  to  say  whether  there  was  neg- 
ligence here.  The  Supreme  Court  held  that  there  was  no  error  in 
this.  In  the  recent  case  of  Lowrimore  v.  Manufacturing  Co.,  60  S. 
C.  168,  38  S.  E.  Rep.  433,  the  Circuit  Court  was  requested  to  charge 
the  jury :  "If  the  jury  believe  that  the  Palmer  Manufacturing  Com* 
pany  exercised  such  care  as  other  well-regulated  companies  doing 
the  like  business  ought  to  exercise,  and  as  proper  prudence 
demanded  under  the  circumstances,  nothing  more  can  be  required,, 
and  they  are  not  responsible, '  *  to  which  the  court  replied :  "I  refuse 
that.  We  are  not  to  discuss  other  well-regulated  companies,  but 
this  company."  This  court,  speaking  by  Chief  Justice  Mclver,  in 
overruling  the  exception  to  the  refusal  to  charge,  said:  "  The 
question,  as  the  circuit  judge  very  properly  said,  was  whether  the 
defendant  used  proper  care  in  furnishing  machinery  and  other 
appliances  for  the  performance  of  the  work  required  of  its  employees, 
and  not  what  other  well-regulated  companies  did  or  ought  to  have 
done.  What  such  companies  did  may  possibly  have  bad  some  bear- 
ing upon  the  question  of  fact  as  to  whether  defendant  exercised 
proper  care."  The  principle  announced  in  these  cases  is  as  appli- 
cable to  the  question  of  negligence  by  plaintiff  as  to  negligence  by 
defendant.  The  following  statement  in  Beach,  Contrib.  Neg.,  p. 
442,  is  applicable:  "Where  an  employee,  in  discharging  the  dutjr 
required  of  him,  has  the  choice  of  two  ways  of  performing  it,  —  one 
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entirely  safe,  and  the  other  obviously  and  greatly  dangerous,  — 
adopts  the  dangerous  way,  and  is  injured,  he  is  guilty  of  negligence, 
which  will  bar  a  recovery  by  him  in  an  action  against  the  employer, 
based  on  the  latter's  negligence;  and  he  cannot  relieve  himself  of 
the  consequences  of  such  contributory  negligence  by  showing  that  it 
was  customary  to  perform  the  duty  in  the  dangerous  way."  The 
error  in  the  charge  was  harmful.  There  was  evidence  tending  to 
show  that  the  rails  could  have  been  safely  carried  up  the  embank- 
ment or  fill,  which  was  three  or  four  feet  high,  by  the  four  men  con- 
stituting the  usual  force  for  that  season  of  the  year,  by  carrying  up 
one  end  of  the  rail  at  a  time,  instead  of  the  method  adopted  of  carry- 
ing the  rail,  two  men  at  each  end.  The  plaintiff,  as  section  master, 
directed  the  method  of  handling  the  rails,  and  according  to  the 
complaint  he  was  aware  of  the  inadequacy  of  the  force,  having  made 
protest  concerning  this.  When,  therefore,  the  defendant  sought  to 
show  contributory  negligence  on  the  part  of  plaintiff  in  doing  the 
work  in  a  dangerous  way  when  a  safe  way  was  at  his  choice,  it  was 
prejudicial  to  have  the  jury  instructed  that  there  was  no  negligence 
on  the  part  of  plaintiff  if  the  way  he  adopted  was  customary.  It  was 
for  the  jury  to  say  whether  such  usual  or  customary  method  was 
such  as  a  careful  and  prudent  person  should  adopt  under  the  circum- 
stances.    For  this  reason  a  new  trial  must  be  granted. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 


OVERPECK  ET  al.  v.  CITY  OF  RAPID  CITY, 

Supreme  Court,  South  Dakota,  May,  ipoi. 


HORSE  INJURED  ON  DEFECTIVE  STREET  —  MEASURE  OF  DAMAGES 
—  EVIDENCE.  — -  In  an  action  to  recover  damages  for  injuries  to  plaintiff's 
horse  caused  by  it  falling  into  an  open  gas  trench  in  a  street  in  defendant 
city,  it  was  held  that  plaintiffs  were  entitled  to  recover  for  the  expense  of 
curing  the  animal,  in  addition  to  the  difference  in  value  of  the  horse  before 
and  after  it  was  injured,  and  evidence  as  to  value  of  horse  before  and  after 
injury  and  the  expense  of  keeping  and  amount  paid  for  medicine  was- 
properly  admitted  on  the  question  of  damages. 

VEHICLE  INJURED  —  EVIDENCE  —  DAMAGES.  —  In  such  case  where  the 
plaintiff's  buggy  was  also  injured  there  was  no  error  in  allowing  plaintiffs 
to  prove  the  cost  of  repairs  upon  the  buggy,  but  the  amount  so  recovered 
should  only  be  the  actual  cost  value  of  the  necessary  repairs. 

QUESTIONS  OF  NEGLIGENCE  FOR  JURY.  —  Whether  or  not  excavations 
for  a  gas  pipe  in  a  public  street  were  properly  made  and  guarded,  and 
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whether  a  person  who  was  injured  while  driving  along  such  street  was 
guilty  of  contributory  negligence,  were  for  the  jury  (i). 

Appeal  from  Circuit  Court,  Pennington  county. 

Action  by  Areli  L.  Overpeck  and  Alemath  £.  Overpeck  against 
the  city  of  Rapid  City.  From  judgment  for  plaintiffs,  defendant 
appeals.     Judgment  affirmed. 

Chauncy  L.  Wood  and  Charles  J.  Buell,  for  appellant. 

James  W.  Fowler,  for  respondents. 

Corson,  J.  —  This  is  an  action  to  recover  damages  for  injuries 
claimed  to  have  been  caused  to  a  horse,  buggy,  and  harness  driven 
by  a  servant  of  the  plaintiffs,  by  the  horse  and  buggy  falling  into  an 
open  gas  trench  in  one  of  the  public  streets  of  the  defendant  city. 
The  cause  was  tried  by  a  jury.  Verdict  and  judgment  for  the  plain- 
tiffs, and  the  defendant  appeals. 

The  plaintiffs,  in  their  complaint,  after  alleging  the  negligent  acts 
of  the  defendant,  claimed  as  damages  the  money  paid  to  a  servant 
who  took  care  of  said  horse  so  injured  for  the  period  of  two  and 
one-half  months,  and  for  medicines  and  expenses  in  doctoring  said 
horse,  and  for  the  repair  of  the  buggy  and  harness.  It  was  further 
claimed  that  the  horse  so  injured  was  a  valuable,  blooded,  trotting 
horse,  and  that  the  same,  as  a  result  of  said  injury,  was  badly 
marked,  scarred,  and  blemished,  and  that  the  damage  to  said  horse 
on  account  thereof  was  a  sum  therein  specified.  The  defendant 
denied  that  it  was  guilty  of  negligence,  and  alleged  that  the  servant 
of  the  plaintiffs  was  guilty  of  contributory  negligence  resulting  in 
the  injuries  to  said  horse,  buggy,  and  harness.  On  the  trial  the 
plaintiffs  were  permitted  to  give  evidence  of  the  value  of  the  horse 
both  before  and  after  the  injury,  the  expenses  they  were  to  in  keep- 
ing the  said  horse,  and  the  amount  paid  for  medicines  purchased 
and  used  for  the  horse.  It  is  contended  on  the  part  of  the  appellant 
that  the  court  erred  in  the  admission  of  this  evidence,  for  the  reason 
that  the  damage  thus  proved  constituted  a  double  measure  of  dam- 
ages; full  damages  for  the  injury  to  the  horse  being  proven,  and,  in 
addition  thereto,  the  cost  of  care  and  medicine  in  restoring  the 
horse.  It  is  further  contended  that  the  court  erred  in  allowing 
plaintiffs  to  prove,  over"  the  objection  of  the  appellant,  what  the 
repairs  upon  the  bugg^  cost,  instead  of  the  difference  in  value  before 

i.  For  actions  relating  to  liability  of  See  also  Note  on  Liability  of  Manicl- 

municipal  corporations  for  accidents  pal  Corporations  for  Injuries  caused 

•caused  by  excavations  in  streets,  from  by  Excavations  and  Openings  in  Streets 

1897  to  date,  see  vols.  1-10  Am.  Neg.  and  Sidewalks,  9  Am.  Neg.  Rep.  552- 

Rep.  and  the  current  numbers  of  that  556. 
series  of  Reports. 
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the  injury  and  immediately  thereafter.  The  appellant  further  con- 
tends that  the  true  measure  of  damages  in  such  a  case  is  the  differ- 
ence in  the  value  of  the  chattel  immediately  before  and  after  the 
injury.  But  we  are  of  the  opinion  that  the  court  committed  no  error 
in  admitting  this  evidence.  The  plaintiffs  were  entitled  to  recover 
such  an  amount  as  would  compensate  them  for  all  loss  which  directly 
resulted  from  the  wrong  done  them.  Fay  v.  Parker,  53  N.  H.  342; 
Hovey  v.  Grant,  52  N.  H.  569.  In  the  case  before  us  it  is  very 
evident  that  the  difference  in  value  of  the  horse  before  and  after  the 
injury  would  not  constitute  the  true  measure  of  damages.  If  the 
horse  was  injured  only  to  such  an  extent  that  it  might  be  cured,  and 
the  expense  of  curing  it  would  be  less  than  its  value  when  cured,  it 
was  the  duty  of  the  plaintiffs  to  use  reasonable  efforts  in  so  curing 
it,  and  such  expense  would  be  a  part  of  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  injury,  and  it  may  be  —  as  assumed  to  be 
the  fact  in  this  case  under  the  evidence  —  that  the  horse,  after  being 
cured,  was  still,  by  reason  of  the  scars,  marks,  and  blemishes,  of 
much  less  value  than  it  was  before  the  injury  was  inflicted.  The 
difference,  therefore,  in  the  value  of  the  horse  before  the  injury  and 
after  it  was  cured  was  only  a  part  of  the  damage  sustained  by  the 
plaintiffs,  and  for  which  they  were  entitled  to  recover.  No  other 
rule  would  fairly  compensate  the  plaintiffs  for  their  loss.  In  Rail- 
road Co.  v.  Lewark,  4  Ind.  471,  the  Supreme  Court  of  Indiana  held 
in  a  case  where  plaintiff's  wagon  was  injured  by  the  railroad  com- 
pany that  the  plaintiff  was  not  only  entitled  to  recover  for  the  dam- 
age done  the  wagon,  but  also  for  the  value  of  the  use  of  the  wagon 
while  it  was  being  repaired.  In  Transportation  Co.  v.  Vanderbilt, 
16  Conn.  420,  it  was  held  by  the  Supreme  Court  of  Connecticut  that, 
where  injuries  were  done  to  plaintiff's  steamboat  by  the  defendant's 
steamboat,  the  plaintiff  was  entitled  to  recover  as  damages  a  reason- 
able sum  for  the  injuries  which  the  boat  had  sustained  and  a  reason- 
able sum  for  its  detention  while  it  was  being  repaired.  In  the  case 
of  Williamson  v.  Barrett,  13  How.  101,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  the  plaintiff  was  entitled  to  recover 
for  the  damages  caused  by  a  collision  resulting  in  the  sinking  of  the 
plaintiff's  boat,  and  that  the  proper  measure  of  damages  was  a  sum 
sufficient  to  raise  the  sunken  boat,  repair  it,  and  compensate  the 
owner  for  the  loss  of  its  use  during  the  time  it  was  being  repaired. 
In  the  recent  case  of  Seavey  v.  Dennett,  69  N.  H.  479,  45  Atl.  Rep. 
247,  the  Supreme  Court  of  New  Hampshire  held  that  the  proper 
measure  of  damages  for  negligently  poisoning  a  horse  was  the 
expense  of  caring  for  the  horse  while  sick,  together  with  what  it 
would  cost  to  replace    it    with    another  equally  as    serviceable* 
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Certainly,  if  the  plaintiff  would  be  entitled  to  recover  the  expense 
of  the  care  of  a  horse  in  a  case  where  the  horse  died,  he  would  be 
equally  entitled  to  recover  in  a  case  where  the  horse  lived,  and  was 
cured.  The  principle  established  by  this  class  of  cases  is  one  of 
indemnity  to  the  party  injured  to  compensate  him  for  his  loss  which 
is  the  immediate  result  of  the  wrongful  act.  It  is  undoubtedly  the 
duty  of  one  who  has  been  injured  to  exercise  reasonable  diligence 
to  render  the  damages  caused  thereby  as  light  as  possible,  and 
hence  it  was  the  duty  of  the  plaintiffs,  under  the  facts  disclosed  by 
the  record  in  this  case,  to  take  the  proper  means  for  curing  the 
horse;  and,  such  being  the  case,  they  must  necessarily  have  the 
right  to  recover  for  the  expense  of  so  curing  the  animal,  in  addition 
to  the  difference  in  value  of  the  horse  before  and  after  it  was  injured. 
The  appellant  cites  as  authority  for  its  contention  the  case  of  Rail- 
road Co.  v.  Metcalf,  44  Neb.  847,  63  N.  W.  Rep.  51.  In  that  case 
the  court  laid  down  the  rule  that  the  measure  of  damages  under  the 
evidence  in  that  case  was  the  difference  between  the  value  imme- 
diately before  and  after  the  injury.  But  the  facts  in  that  case  were 
essentially  different  from  the  facts  in  the  case  at  bar.  In  that  case 
one  of  the  plaintiff's  span  of  mules  was  killed  by  the  railroad  com- 
pany, and  his  wagon  and  harness  injured.  The  plaintiff  refused  to 
take  away  the  living  mule  and  the  wagon  and  harness,  and  the  trial 
court  assumed  that  the  plaintiff  might  recover  for  the  entire  value 
of  the  mule  not  injured,  and  for  his  wagon  and  harness  so  damaged* 
The  Supreme  Court  held  that  the  charge  of  the  lower  court  in 
thus,  in  effect,  holding  the  railroad  company  liable  for  the  uninjured 
animal  and  the  entire  value  of  the  wagon  and  harness,  was  erroneous. 
We  are  also  of  the  opinion  that  there  was  no  error  in  allowing  the 
plaintiffs  to  prove  the  cost  of  repairs  upon  the  boggy.  Of  course, 
the  amount  so  recovered  should  only  be  the  actual  value  of  the 
necessary  repairs.  Possibly,  in  the  case  of  the  buggy  and  harness, 
the  rule  suggested  by  the  appellants  might  be  applicable,  and  might 
be  the  better  rule,  although  there  would  not,  ordinarily,  be  any 
material  difference  between  the  value  of  the  buggy  before  and 
after  it  was  injured,  and  the  actual  cost  of  the  repairs  upon  the  same 
required  to  restore  it  to  its  former  condition.  Presumptively,  at 
least,  the  difference  in  its  value  before  and  after  it  was  injured  would 
be  the  amount  that  it  would  cost  to  repair  it,  and  restore  it  to  its 
former  condition.  Assuming  the  rule,  therefore,  as  claimed  by  the 
appellant,  to  be  the  better  rule,  as  applied  to  the  buggy  and  harness, 
yet  the  adoption  by  the  court  below  of  the  other  rule  would  not,  in 
our  opinion,  constitute  reversible  error.  Schuler  v.  Board,  12  S. 
D.  460,  81  N.  W.  Rep.  890. 
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It  is  further  contended  on  the  part  of  the  appellant,  that  the  serv- 
ant driving  the  team  of  the  plaintiffs  was  guilty  of  contributory  neg- 
ligence, and  therefore  the  plaintiffs  were  not  entitled  to  recover  in 
this  action,  and  the  motion  of  the  defendant  for  the  direction  of  a 
verdict  in  its  favor  should  have  been  granted.  But  ordinarily  the 
question  of  contributory  negligence  is  a  question  for  the  jury,  and 
we  must,  therefore,  presume  in  favor  of  the  judgment,  that  the 
court's  instructions  upon  this  subject  were  proper,  and  that  the  jury 
has  correctly  found  that  the  plaintiff's  servant  was  not  guilty  of  con- 
tributory negligence.  The  same  may  be  said  as  to  the  negligence 
of  the  city.  Whether  or  not  the  excavations  for  the  gas  pipe  were 
rightfully  and  properly  made  and  properly  guarded  was  a  question 
entirely  for  the  jury  under  the  instructions  of  the  court,  and  the 
same  presumption  must  be  made  by  this  court  in  favor  of  the  judg- 
ment as  was  made  upon  the  question  of  contributory  negligence. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
admitting  certain  evidence  over  the  objections  of  the  appellant,  and 
in  refusing  to  strike  out  certain  evidence  upon  the  motion  of  the 
appellant,  but,  after  a  careful  examination  of  these  assignments  of 
error,  we  have  arrived  at  the  conclusion  that,  assuming  that  the 
court  may  have  erred  in  one  or  two  particulars  in  which  error  was 
assigned,  the  questions  and  answers  were  not  sufficiently  material  to 
entitle  the  defendant  to  a  reversal  of  the  judgment.  The  judgment 
of  the  court  below  is  affirmed. 


ARCHER  et  al.  v.  TOWN  OF  JOHNSON  CITY. 

Supreme  Court,  Tennessee,  September,  ipoi. 


FRUIT  AND  VEGETABLE  REFUSE  ON  SIDEWALK  —  PEDESTRIAN 
INJURED  —  LIABILITY  OF  CITY.  —  In  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  who,  while  walking  along  the  Sidewalk, 
stepped  upon  some  discarded  fruit  rinds  or  peels  which  had  been  permitted 
to  accumulate  on  the  sidewalk,  fell  and  was  injured,  it  was  held  that  the 
dty  was  liable  for  the  injury  caused  by  such  accumulation  of  fruit  and 
vegetable  refuse  on  the  sidewalk. 

OBSTRUCTION  ON  SIDEWALK  —  NOTICE  TO  CITY.  —  An  averment  in 
the  declaration  in  such  action  that  with  the  knowledge  and  permission  of 
the  city,  for  a  long  time  before  the  date  of  the  injury,  the  nuisance  com- 
plained of  was  daily  and  habitually  committed,  sufficiently  alleged  that  the 
particular  refuse  which  was  the  cause  of  the  injury  was  upon  the  sidewalk 
a  sufficient  length  of  time  to  charge  the  city  witn  actual  knowledge  thereof. 
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Appeal  from  Circuit  Court,  Washington  County. 

Action  by  Nancy  Archer  and  others  against  the  Town  of  Johnson 
City.  From  a  judgment  in  favor  of  defendant,  plaintiffs  appeal. 
Judgment  reversed. 

Lb  Roy  Reeves  and  S.  S.  Crumley,  for  appellants. 

S.  E.  Miller,  for  appellee. 

Beard,  J.  —  The  original  and  amended  declaration  in  this  case  in 
substance  avers  that  the  "  town  of  Johnson  City,"  under  its  charter, 
possessed  the  power  to  abate  all  nuisances  committed  upon  its  streets 
and  sidewalks,  and  had  imposed  upon  it  the  duty  to  keep  them  in  a 
reasonably  safe  condition  for  the  traveling  public,  but  that  for  a 
"long  time  prior"  to  the  date  of  the  injury  complained  of  it  per- 
mitted "  the  sidewalk  along  Main  street,  the  principal  street  within 
its  corporate  limits,  to  become  dangerous  as  a  walkway  "  by  "  neg- 
ligently, knowingly,  and  unlawfully  maintaining  and  permitting  the 
maintenance  of  certain  nuisances  upon  it,  to  wit,"  the  daily  and 
habitual  accumulation  upon  said  sidewalk  of  obstructions,  such  as 
discarded  fruit  peels,  rinds,  and  decayed  vegetables,  to  the  great 
danger  of  those  using  the  same  as  a  walkway,  and  that  this  danger 
was  increased  by  reason  of  the  fact  that  the  sidewalk  was  of  con- 
crete material,  with  a  smooth  surface,  "  made  more  dangerous  and 
slippery  by  this  accumulation  of  soft  and  fruity  articles."  The 
further  averment  is  that  the  plaintiff,  when  walking  on  and  along 
this  sidewalk,  in  the  exercise  of  due  care,  stepped  upon  certain  of 
these  peels  or  rinds,  and  as  a  result  slipped,  and  was  violently 
thrown  to  the  ground,  receiving  serious  bodily  injuries,  to  recover 
damages  for  which  her  suit  was  brought.  There  was  a  demurrer 
interposed,  the  third  ground  of  which,  to  wit,  "  that  plaintiff  does 
not  complain  of  any  wrong  for  which  a  recovery  could  be  had,"  was 
sustained  by  the  circuit  judge.  His  action  in  this  regard  is  assigned 
for  error. 

While  cities  are  not  insurers  of  the  safety  of  their  streets  and  side- 
walks, yet  they  are  required  to  keep  them  in  a  reasonably  safe  con- 
dition for  persons  traveling  in  the  usual  modes,  by  day  or  night,  and 
exercising  ordinary  care.  Elliott,  Roads  and  S.,  p.  448;  Mayor, 
etc.  v.  Lasser,  9  Humph.  757;  Mayor,  etc.  v.  Brown,  9  Heisk.  1,  24 
Am.  Rep.  289;  Niblett  v.  Mayor,  etc.,  12  Heisk.  684,  27  Am.  Rep. 
755.  The  three  cases  just  cited  in  one  form  or  another  illustrate 
the  general  rule.  In  Mayor,  etc.  v.  Brown,  supra,  it  was  held  that 
the  city  of  Nashville  was  liable  for  a  serious  injury  resulting  to 
Brown,  who,  while  going  to  his  home,  in  the  night-time,  stepped 
into  a  pit  of  sand  left  unguarded  or  unsignaled  on  the  sidewalk  of 
one  of  its  streets.     Nor  was  the  city  permitted  to  escape  liability 
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for  this  injury  though  it  had  let  out  the  repair  of  this  sidewalk  to  an 
independent  contractor,  who  in  doing  the  work  of  repair  had 
deposited  the  pile  of  sand,  and  carelessly  left  it  over  night,  without 
any  signal  to  indicate  to  foot  travelers  its  dangerous  existence. 
In  Niblett  v.  Mayor,  etc.,  supra,  the  same  city  was  made  liable  to  a. 
party  who,  passing  along  a  sidewalk  at  night,  fell  by  accident  over 
its  curbing  into  an  excavation  contiguous  to  the  sidewalk,  which  had 
been  made  by  the  adjoining  property  owner,  and  in  Mayor,  etc.  v. 
Bell,  12  Lea,  157,  the  city  of  Knoxville  was  held  liable  to  one  who, 
riding  in  the  night-time,  was  injured  by  the  stumbling  of  his  horse 
upon  a  plie  of  bricks  negligently  left  in  the  street.  In  each  of  these 
cases  the  municipal  authorities  had  actual  or  constructive  knowledge 
of  the  existence  of  the  dangerous  obstruction,  and  the  party  com- 
plaining was  free  from  culpable  fault,  and  all  rest  upon  the  rule  of 
law  which  imposes  upon  the  municipality  the  duty  of  exercising 
reasonable  diligence  to  see  that  there  exists  upon  its  sidewalks  and 
streets  no  impediment  or  defect  which  imperils  the  safety  of  those 
persons  who  enter  upon  and  use  them  with  due  care  for  their  own 
safety.  Mr.  Jones,  in  his  work  on  the  Negligence  of  Municipal 
Corporations  (pages  185,  186),  as  to  sidewalks,  thus  states  the  rule: 
"  Objects  carelessly  left  on  sidewalks,  which  are  calculated  to  pre* 
vent  safe  walking,  must  be  removed  within  a  reasonable  time."  The 
duty  of  removal  of  such  obstructions  to  safe  travel  over  the  side- 
walk, as  in  the  case  of  keeping  clear  the  streets  for  the  safety  of 
those  using  them,  presupposes  actual  or  constructive  knowledge  of 
such  obstructions.  But,  notice  once  fastened  upon  the  municipality, 
the  duty  of  removal  within  a  reasonable  time  arises,  and  a  right  of 
action  accrues  to  one  who,  in  the  exercise  of  due  care,  receives 
injury  from  a  disregard  of  such  duty.  This  being  the  well-settled 
rule,  why  should  it  not  be  applied  to  the  case  presented  in  this 
record  ?  If  the  corporation  for  a  long  time  has  permitted  one  of  its 
sidewalks  to  be  littered  with  vegetable  refuse  and  the  peels  or  rinds 
from  fruit,  so  as  to  make  travel  over  it  dangerous,  why  should  it 
not  be  held  liable  to  a  party  who  in  using  it  without  fault  or  neglect 
on  his  part,  steps  on  some  of  this  refuse  or  some  of  these  peels  or 
rinds,  falls,  and  is  injured  ?  We  can  see  no  reason  why  the  rule 
should  not  be  applied  in  such  case,  for  such  litter  upon  a  sidewalk 
may  be  as  much,  if  not  more,  of  a  menace  to  personal  safety  than  a 
pile  of  sand  or  of  brick  carelessly  left  upon  it. 

One  of  the  cases  cited  by  Mr  Jones  to  his  text  from  which  we  have 
just  quoted  is  that  of  Shook  v.  City  of  Cohoes,  108  N.  Y.  648,  15  N. 
E.  Rep.  531.  The  facts  of  that  case  were  that  an  adjoining  lot 
owner,  in  digging  a  trench  and  post  holes  for  a  fence  on  the  line  of 
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his  lot,  deposited  upon  a  sidewalk  a  quantity  of  earth  excavated  in 
doing  this  work.  At  the  time  there  was  a  rainfall,  which  converted 
this  earth  into  mud,  and  caused  the  sidewalk  to  be  slippery.  In 
passing  over  the  sidewalk  in  that  condition,  the  plaintiff  slipped  and 
fell.  Her  suit  to  recover  damages  for  the  injury  sustained  in  the  fall 
resulted  in  a  verdict  and  judgment  for  her.  The  Court  of  Appeals 
of  New  York,  in  disposing  of  the  case,  said:  "There  is  uncontra- 
dicted evidence  on  the  part  of  the  plaintiff  that  during  the  time  of 
the  excavation  of  this  earth  and  at  the  time  of  its  deposit  upon  the 
sidewalk  the  defendant's  superintendent  of  streets  was  present,  and 
saw  what  was  being  done.  If  that  evidence  was  believed,  it  showed 
actuaf  notice  of  this  wrongful  deposit,  *  *  •  and  it  at  once 
became  its  duty  to  arrest  further  deposit,  and  remove  what  had  been 
placed  there," —  and  the  judgment  of  the  lower  court  was  affirmed  (i)a 
But  it  is  insisted  that  the  declaration  in  this  case  is  vitally  defective 
in  that  the  plaintiff  fails  to  aver  that  the  particular  refuse  or  peels 

i.  Pedestrian  slipping  in  hole  in  side-  efficient  and  proximate  cause  of  the 

walk—  Icy  condition  —  Proximate  cause.  Injury  to  the  respondent  was  the  slip- 

—  In  Ziegler  et  al.  v.  City  of  Spo-  pery  condition  of  the  walk,  and  that, 

sank  (Washington,  July ', /oo/,/,  65  Pac.  under  the  circumstances  shown,  it  is 

Rep.  752,  action  for  injuries  sustained  not  liable  therefor.     While  the  testi- 

by  falling  on  sidewalk,  judgment  for  mony  of  the  injured  respondent  herself 

plaintiffs  In  Superior  Court,  Spokane  is  not  clear  as  to  the  cause  of  the  acci- 

county,   was   affirmed.    The    opinion  dent,  and  while  it  might  be  inferred 

rendered  by  Fullerton,  J.,  is  as  fol-  from  the  testimony  of  other  witnesses 

lows:    •'  This  is  an  action  for  personal  that  the  icy  condition  of  the  walk  was 

injuries  received  by  respondent,  Maggie  4  concurring  cause,  if  not  the  proxi- 

J.  Ziegler,  from  a  fall  upon  the  side*  mate  cause,  of  the  fall  which  caused 

walk  of  the  appellant  city.    From  a  the  injury,  yet  there  was  competent 

judgment  in  favor  of  the  respondents  testimony  on  the  part  of  the  plaintiff 

the  city  appeals.    The  only  error  as-  tending  to  show  that  the  respondent 

signed  is  that  the  evidence  was  insuffi*  stepped  into  a  hole  in  the  walk,  and 

cient  to  justify  the  submission  of  the  that  this  was  the  cause  of   her   fall 

cause  to  the  jury.  The  evidence  tended  and  her  consequent   injury.    It  was 

to  show  that  the  sidewalk  upon  which  thus  for  the  jury  to  determine  whether 

the  respondent  fell  was  old,  and  worn  the  mere  slipperiness  or  the  defective 

out,  full  of  holes,  caused  by  the  decay  condition  of  the  walk  was  the  proxi- 

of  the  materials  of  which  it  was  con-  mate  cause  of    the  accident,  and  it 

structed,  and  in  a  generally    unsafe  was  not  error  on  the  part  of  the  trial 

condition  for  ordinary  travel;  that  on  court  to  submit  the  question  of  the  ap- 

the  day  preceding  the  accident  a  fall  pellant's  liability  to  them.    The  judg- 

of  snow  occurred  which,  owing  to  the  ment   is  affirmed."    Reavis,  Ch.  J., 

temperature,  was  wet  and  slushy;  that  Dunbar  and  Anders,  JJ.,  concurred. 

during  the  night  it  froze  hard,  leaving  A.  G.  A  very  and  F.  M.  Dudley,  ap- 

the  walk  at  the  time  of  the  accident  peared  for  appellant;  Sullivan,  Nuzum 

in  a  very    slippery  condition.    It  is  &  Nuzum,  and  Gravis  &  Graves,  for 

the  contention  of  the  appellant  that  the  respondents. 
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which  were  the  occasion  of  her  injury  were  upon  the  sidewalk  within 
the  actual  knowledge  of  the  corporation,  or  had  lain  there  for  a 
length  of  time  from  which  knowledge  of  their  existence  could  be 
imputed  to  it.  We  think  the  averment  that  with  the  knowledge  and 
the  permission  of  the  city,  for  a  long  time  before  the  date  of  the 
injury,  the  nuisance  complained  of  was  daily  and  habitually  com- 
mitted, is  a  sufficient  answer  to  this  objection.  A  corporation  which 
permits  its  sidewalks  to  be  rendered  unsafe  by  a  daily  recurring 
nuisance,  such  as  is  here  charged  by  the  plaintiffs,  would  scarcely  be 
allowed  to  put  an  injured  party  to  the  proof  suggested  by  this 
objection.  If  such  evidence  was  required,  it  would  be  a  practical 
bar  to  recovery,  however  flagrant  might  be  the  neglect  of  duty  on 
the  part  of  the  corporation  in  keeping  them  reasonably  safe  for 
foot  travelers. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  further 
pleading. 

MISSOURI,   KANSAS  AND  TEXAS  RAILWAY 
COMPANY  OF  TEXAS  v.  HALTOM  ET  AL. 

Court  of  Civil  Appeals,  Texas,  May,  ipoi. 


BOY  RUN  OVER  AND  KILLED  BY  FREIGHT  CARS  — FAILURE  TO 
PREVENT  INJURY  —  PROXIMATE  CAUSE.  —  In  an  action  to  recover 
damages  for  the  death  of  a  boy,  who  was  run  over  and  killed  by  one  of 
defendant's  engines,  it  appeared  that  plaintiff's  intestate  was  playing  on 
tome  empty  freight  cars  which  were  being  moved  by  an  engine  when  he 
fell  off  the  cars,  and  it  also  appeared  that  some  of  defendant's  servants  saw 
the  position  of  the  deceased  in  time  to  have  possibly  prevented  his  death, 
if  immediate  and  proper  steps  had  been  taken  to  stop  the  train.  Held,  that 
while  there  was  evidence  that  deceased  was  guilty  of  contributory  negli- 
gence, defendant's  servants  were  guilty  of  negligence  which  proximately 
contributed  to  the  boy's  death,  and  judgment  against  defendant  was 
affirmed. 

Appeal  from  District  Court,  Hill  County. 

Action  by  J.  W.  Haltom  and  another  against  the  Missouri,  Kan- 
sas and  Texas  Railway  Company  of  Texas.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Judgment  affirmed. 

T.  S.  Miller  and  Ramsey  &  Odell,  for  appellant. 

Wear,  Morrow  &  Smithdeal,  for  appellees. 

Fisher,  Ch.  J.  — This  was  a  suit  by  J.  W.  Haltom  and  J.  F.  Hal- 
tom, father  and  mother  of  Finley  Haltom,  instituted  in  the  District 
Court  of  Hill  county,  Tex.,  on  October  16,  1899,  claiming  damages 
Vol.  X  — 32 
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for  the  negligent  killing,  as  alleged,  of  their  son  Finley  by  the 
appellant.  It  was  alleged  substantially  that  the  said  Finley  was  an 
infant  of  the  age  of  seventeen  years,  and  that  he  was  killed  on  or 

about  the day  of  July,  1899.     Appellees  averred  that  shortly 

before  the  time  of  the  said  accident  their  son  Finley  had  gone  to 
the  yards  of  the  company  at  Hillsboro,  for  the  purpose  of  assisting 
his  oldest  brother  in  unloading  some  coal  cars,  his  brother  being  an 
employee  of  defendant,  and  that  said  Finley,  with  the  consent  of 
the  company,  assisted  his  brother;  that  shortly  before  the  time  of 
the  accident  the  said  Finley,  in  company  with  his  brother,  went  to 
a  point  in  said  railroad  yards  where  they  had  been  working,  and 
were  informed  by  the  agent  of  appellant  that  there  were  no  cars  to 
be  unloaded  then,  and  they  were  asked  to  remain  about  the  place 
where  said  cars  were  to  be  unloaded  until  some  cars  came  in;  that 
near  the  place  where  said  Finley  and  his  brother  were  to  work  the 
defendant  had  left  standing  a  string  of  freight  cars,  which  were 
empty  freight  and  coal  cars,  on  a  side  track;  that  these  cars  afforded 
a  particularly  desirable  and  enticing  place  for  children  to  play; 
that  the  said  Finley,  by  reason  of  his  tender  age  and  inexperience, 
being  unable  to  apprehend  the  danger  incident  thereto,  and  being 
attracted  by  the  cars  as  affording  such  suitable  and  desirable  place 
to  play,  climbed  upon  one  of  the  said  cars  in  company  with  other 
children,  and  was  then  and  there  in  a  perilous  position;  that  while 
they  were  upon  said  cars  the  servants  and  employees  of  defendant,, 
knowing  that  said  boys  were  upon  said  cars  and  in  such  perilous 
position,  and  knowing  that  the  engine  would  move  said  cars,  which 
was  unknown  to  the  said  boys,  negligently  failed  to  warn  them  of 
their  danger,  and  negligently  and  carelessly  propelled  a  locomotive 
engine  against  said  cars,  thereby  causing  same  to  be  moved,  by 
reason  whereof  the  said  Finley  became  frightened,  and  attempted 
to  alight  from  said  ears,  and  that  said  agents  and  employees  of  said 
appellant,  knowing  that  said  Finley  was  attempting  to  get  off  of 
said  cars,  and  knowing  that  he  was  running  from  one  moving  car  to 
another,  and  that  he  was  in  a  position  of  extreme  peril,  negligently 
and  carelessly,  and  without  regard  for  his  safety  of  life  and  limb, 
failed  and  refused  to  stop  said  engine  and  cars,  and  permit  the  said 
Finley  to  alight  therefrom  in  safety,  and  negligently  failed  to  warn 
him  in  time  to  alight,  and  negligently  failed  to  prevent  said  accident, 
and  continued  to  move  same  in  his  perilous  condition;  and  in 
attempting  to  alight  from  said  cars  the  said  Finley  fell  under  the 
wheels  thereof,  and  was  injured  and  mangled,  so  that  he  immediately 
died.  It  is  further  alleged  as  a  ground  of  negligence  that  after  the 
said  Finley  had  fallen  from  said  cars,  and  across  one  of  the  rails  of 
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said  track  upon  which  the  said  engine  and  cars  were  being  propelled, 
that  he  was  not  instantly  run  over  by  said  cars,  but  was  dragged 
or  pushed  along  said  rails  for  a  great  distance,  of  which  fact  the 
servants  and  employees  of  defendant  in  charge  of  the  said  train,  and 
in  and  about  said  cars,  were  well  aware;  and  knowing  that  the  said 
Finley  was  in  such  extremely  perilous  position,  and  that  unless  said 
engine  and  cars  could  be  stopped  he  would  be  run  over  and  killed, 
and  knowing  that  said  engine  and  cars  could  be  stopped  immediately, 
negligently  and  carelessly  failed  and  refused  to  stop  said  engine  and 
cars,  or  to  make  any  effort  to  stop  same,  whereby  the  said  Finley 
was  run  over  and  killed  by  the  wheels  of  said  cars.  The  appellant 
answered  on  September  i,  1899,  by  general  denial,  and  a  special 
answer  to  the  effect  that,  if  the  said  Finley  Haltom  was  killed  in  the 
manner  and  form  as  alleged  in  plaintiff's  petition,  such  injuries  and 
death  were  due  to,  and  caused  by,  the  contributory  negligence  of  said 
Finley  Haltom  in  going  upon  the  defendant's  cars  without  its  knowl- 
edge or  consent,  and  in  negligently  endeavoring  to  alight  therefrom 
after  same  had  started  to  move,  and  that  his  said  injuries  were  not 
due  to  any  negligence  or  wrongdoing  upon  the  part  of  this  defendant, 
its  servants  or  employees.  It  also  answered  to  the  effect,  in  sub- 
stance, that  if  in,  on,  or  around  and  about  defendant's  cars  and 
tracks  was  an  inviting  and  dangerous  place,  the  plaintiff,  J.  W.  Hal- 
tom, knowing  that  his  son  was  in  and  about  the  tracks  and  cars  of 
defendant,  and  accustomed  to  come  and  be  in  and  about  the  same, 
permitted  him  to  do  so,  and  was  therefore  himself  guilty  of  contrib- 
utory negligence.  The  case  came  to  trial  on  the  6th  day  of  March, 
1900,  and  on  the  8th  day  of  March  a  verdict  was  rendered  and  a 
judgment  was  entered  for  plaintiffs  in  the  sum  of  $3,100,  besides 
costs. 

We  find  that  there  is  evidence  which  warrants  the  conclusion  that 
the  deceased  was  killed  at  the  time  and  place  and  under  the  circum- 
stances substantially  as  alleged  by  the  plaintiffs  in  their  petition. 
There  is  much  evidence  in  the  record  which  warrants  the  conclusion 
that  the  deceased  was  guilty  of  contributory  negligence  at  the  time 
he  was  killed;  but  there  is  evidence  in  the  record  which  warrants 
the  conclusion  that  some  of  the  servants  of  appellant,  in  the  man- 
agement and  control  of  the  train,  discovered  the  dangerous  and 
perilous  situation  of  the  deceased  in  time  to  have  possibly  prevented 
his  death,  if  immediate  and  proper  steps  had  been  taken  to  stop  the 
train.  There  is  evidence  in  the  record  which  warrants  the  conclu- 
sion that  the  engineer  in  control  of  the  engine  that  was  moving  the 
train  received  an  emergency  signal  indicating  that  he  should  imme- 
diately stop  his  train,  which  if  it  had  been  immediately  acted  upon, 
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the  train  could  have  been  stopped,  possibly  in  time  to  have  saved 
the  life  of  the  deceased ;  and  there  is  testimony  to  the  effect  that 
the  train  was  going  at  such  a  slow  rate  of  speed  that  it  could  have 
been  stopped  much  sooner  and  quicker  than  it  was  stopped.  And 
from  the  facts  we  conclude  that  we  are  authorized  to  find  that  the 
servants,  in  the  way  noticed,  were  guilty  of  negligence  which  pros* 
imately  contributed  to  the  death  of  the  deceased. 

We  find  no  error  was  committed  in  the  ruling  pointed  out  under 
the  first  and  second  assignments  of  error,  complaining  of  the  admis- 
sion of  testimony.     The  evidence,  in  our  opinion,  was  admissible. 

The  general  charge  of  the  court,  with  those  of  the  special  charges 
given,  presented  all  the  issues  that  should  have  been  considered  by 
the  jury;  and  we  are  of  the  opinion  that  none  of  the  assignments  of 
error  that  complain  of  these  charges  are  well  taken,  and  that  there 
was  no  error  in  the  court's  refusing  the  charges  requested  by  appel- 
lant. We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
Affirmed. 

McCREERY  v.  OHIO  RIVER   RAILROAD 

COMPANY  (i). 

Supreme  Court  of  Appeals,  Wtst  Virginia^  March,  ipoi. 


DEATH  OF  RAILROAD  EMPLOYEE  — INSTRUCTIONS  — CONTRIBU- 
TORY NEGLIGENCE -MUTUAL  NEGLIGENCE,  —i.  In  an  action 
against  a  railroad  company  by  an  administrator  for  damages  for  the  death 
of  his  intestate,  a  conductor,  while  in  charge  of  one  of  defendant's  trains,  it 
is  error  to  refuse  to  instruct  the  jury  that,  if  they  find  from  the  evidence  in 
the  case  that  the  accident  resulting  in  the  death  of  the  conductor  could 
have  been  averted  by  the  proper  discharge  on  his  part  of  the  duties  of  his 
employment,  then  the  plaintiff  cannot  recover  in  the  action,  and  they  should 
find  a  verdict  for  the  defendant,  there  being  evidence  tending  to  support 
the  facts  on  which  it  is  based;  and  this  notwithstanding  an  instruction  has 
been  given  at  the  instance  of  the  plaintiff  in  the  case  that  the  jury  must 
find  for  the  plaintiff,  under  certain  circumstances  set  out,  "  unless  they  find 
from  the  evidence  that  the  accident  could  have  been  averted  by  the  decedent 
if  he  had  properly  performed  the  duties  of  his  employment,  and  that  he 
was  himself  guilty  of  negligence  directly  contributing  to  the  injury  "  (2). 

2.  In  such  case,  and  where  there  is  evidence  tending  to  show  mutual  negligence 
on  the  part  of  the  decedent  and  the  defendant,  and  the  defendant  asked  the 
following  instruction:  "  The  court  instructs  the  jury  that  if  they  should 
find  that  the  evidence  in  this  case  discloses  that  the  injury  resulting  in  the 

1.  See  former  decision  in  this  case  2.  See  notes  of  cases  relating  to  In- 
43  W.  Va.  no,  reported  in  2  Am.  Nsg.  juries  to  Railroad  Employees,  at  end  of 
R*p.  83.  this 
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death  of  Jas.  C.  McCreery  was  caused  by  the  mutual  fault  of  both  parties, 
such  fault  being  the  proximate  cause  of  the  accident,  and  that  it  would  not 
havo  happened  except  for  the  failure  of  McCreery  to  properly  observe  the 
company's  rules,  concurring  with  the  fault  of  the  defendant  in  allowing 
the  boom  of  the  derrick  to  swing  around  over  the  tracks,  there  can  be  no 
recovery  in  this  action,  unless  said  injury  could  have  been  avoided  after 
the  defendant  had  notice  of  the  negligence  of  the  plaintiff  or  was  wanton 
or  malicious."  —  held,  error  to  refuse  the  instruction. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Nannie  J.  McCreery  against  the  Ohio  River  Railroad 
Company.  From  judgment  for  plaintiff,  defendant  brings  error. 
Judgment  reversed. 

Vinson  &  Thompson  and  H.  P.  Camden,  for  plaintiff  in  error. 

Simms  &  Enslow,  for  defendant  in  error. 

McWhorter,  J.  —  This  is  an  action  at  law  for  damages  for  the 
death  of  plaintiff's  intestate.  James  C.  McCreery,  conductor  on 
"dummy  train,"  in  the  employ  of  the  Ohio  River  Railroad  Com- 
pany, by  Nannie  J.  McCreery,  his  administratrix,  against  said  rail- 
road company,  in  the  Circuit  Court  of  Cabell  county.  This  case 
was  tried,  and  brought  to  this  court  on  writ  of  error  by  defendant 
company,  the  judgment  reversed,  the  verdict  of  the  jury  set  aside,* 
and  a  new  trial  granted.  See  43  W.  Va.  no,  2  Am.  Neg.  Rep.  83, 
27  S.  £.  Rep.  327.  A  full  statement  of  the  case  is  there  made.  It 
was  again  tried  before  a  jury,  a  verdict  and  judgment  again  ren- 
dered in  favor  of  plaintiff,  and  the  defendant  again  brings  the  case 
here  on  writ  of  error,  assigning  the  following  errors:  "  First.  Because 
the  court  misdirected  the  jury;  the  instructions  being  in  conflict, 
and  taking  away  from  the  jury  and  determining  by  the  court  mat- 
ters of  fact.  Second.  Because  the  court  refused  to  give  to  the  jury 
instructions  Nos.  7,  8,  9,  10,  and  n  asked  by  the  defendant.  The 
proposition  of  law  asserted  in  instruction  No.  10  asked  by  the  defend- 
ant and  refused  by  the  court  is  not  referred  to  or  presented  in  any 
instruction  given  to  the  jury,  and  which  clearly  propounds  the  law; 
and  the  defendant  was  manifestly  entitled  to  have  the  theory  of  the 
case  as  presented  by  instruction  No.  10  given  to  the  jury.  Third. 
Because  of  the  refusal  of  the  court  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence,  and  inconsistent  with  the  answers 
returned  by  the  jury  to  the  interrogatories  propounded  by  the 
court.  Fourth.  Because  of  the  refusal  of  the  court  to  submit  to 
the  jury  questions  Nos.  1,  2,  3,  4,  5,  and  6  asked  for  by  the  defend- 
ant. Fifth.  Because  McCreery  was,  from  all  the  evidence  in  the 
case,  clearly  guilty  of  contributory  negligence." 

The  questions  in  writing  asked  by  defendant  to  be  submitted  to 
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the  jury,  referred  to  in  the  fourth  assignment  of  error,  are  as  fol- 
lows: "  i.  How  far  from  the  derrick  boom  could  a  person  on  the 
railroad  have  seen  the  boom,  had  he  been  looking  for  it  ?  2.  In 
what  distance  could  the  train  have  been  stopped,  upon  a  danger 
signal  being  given  ?  3.  If  the  danger  signal  had  been  given  at  the 
first  point  from  which  the  derrick  boom  could  have  been  seen,  could 
the  train  have  stopped  before  it  reached  the  derrick  ?  4.  When  not 
collecting  fares  on  a  train  being  pushed  by  an  engine,  did  the  gen- 
eral manager  of  the  defendant  instruct  James  McCreery  to  be  out 
on  the  rear  end  of  the  platform  ?  5.  Did  Conductor  McCreery 
take  up  any  fares  after  the  train  left  Vinson's  station  ?  6.  How  far 
was  it  from  Vinson's  station  to  the  derrick  where  the  accident 
occurred  ?  7.  Was  McCreery  standing  on  the  front  end  of  the  car, 
on  the  platform,  when  the  accident  occurred?  8.  Had  McCreery 
been  reading  a  newspaper  immediately  before  the  accident  ?  9. 
Had  the  cars  struck  the  boom  and  begun  to  raise  up  before  Mc- 
Creery pulled  the  bell  cord  as  a  signal  ?  "  The  seventh,  eighth,  and 
ninth  of  which  were  submitted  to,  and  answered  by,  the  jury. 

The  five  instructions  asked  for  by  the  plaintiff  and  given  were  all 
passed  upon  and  approved  by  this  court,  as  seen  in  43  W.  Va.,  2 
Am.  Neg.  Rep.,  27  S.  E.  Rep.,  excepting  instruction  No.  5  in  the 
case  now  here,  and  what  is  there  mentioned  and  set  out  on  page  116, 
43  W.  Va. ;  page  87,  2  Am.  Neg.  Rep.,  and  page  329,  27  S.  E.  Rep., 
as  '"the  first  instruction."  It  is  there  stated:  "  This  instruction 
clearly  violates  the  rule  laid  down  in  the  case  of  Woodell  v.  Improve- 
ment Co.,  38  W.  Va.  23,  17  S.  E.  Rep.  386.  The  third  syllabus  is 
as  follows:  '  When  the  court  instructs  the  jury  that,  if  they  believe 
from  the  evidence  certain  hypothetical  facts  mentioned  in  the 
instruction,  they  must  find  for  the  party  plaintiff  or  defendant,  as 
the  case  may  be,  but  omits  from  such  statement  of  facts  a  material 
fact,  which  being  believed  from  the  evidence,  would  require  a  dif- 
ferent verdict,  such  instruction  is  erroneous,  and  if  excepted  to,  and 
not  cured,  is  ground  for  reversal.'  This  present  instruction  entirely 
omits  any  reference  to  the  facts  bearing  on  the  intestate's  alleged 
contributory  negligence,  and  which,  if  established  to  the  satisfaction 
of  the  jury,  were  sufficient  to  defeat  the  action/'  Instruction  No. 
5  is  the  same  as  the  first  instruction  just  referred  to,  so  amended  as 
to  relieve  it  of  such  criticism,  and  to  bring  it  fully  within  the  rule  laid 
down  in  said  Woodell -Improvement  Co.  case.  Said  instruction  5  is 
as  follows:  "  The  court  instructs  the  jury  that  it  is  the  duty  of  the 
defendant  railroad  company  to  keep  its  roadbed  in  a  reasonably  safe 
condition,  so  that  its  employees  on  its  trains  shall  not  be  endangered 
in   the  discharge  of  their  duties;  and  if  the  jury  find  from  the 
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evidence  that  the  defendant  allowed  and  permitted  a  derrick,  with  a 
swinging  arm  or  boom  thereon,  to  stand  on  or  so  near  its  right  of 
way  or  roadbed,  and  so  loosely  fastened  or  tied,  that  the  arm  of 
said  derrick  was  liable  to  blow  or  swing  around  across  the  defend- 
ant's tracks  on  which  the  defendant's  cars  passed,  and  thereby 
endanger  the  passage  of  trains  and  the  lives  and  limbs  of  employees 
thereon,  and  that  the  said  derrick,  arm,  or  boom  did  actually  blow 
around  or  swing  across  the  track,  and  cause  the  train  on  which  the 
decedent,  Tames  C.  McCreery,  was  employed,  to  be  derailed,  and 
the  said  James  C.  McCreery  to  be  killed,  as  charged  in  the  declara- 
tion, then,  unless  you  further  find  from  the  evidence  that  the  acci- 
dent could  have  been  averted  by  the  decedent,  McCreery,  if  he  had 
properly  performed  the  duties  of  his  employment,  and  that  he  was 
himself  guilty  of  negligence  directly  contributing  to  the  injury,  you 
should  find  for  the  plaintiff,  and  assess  her  damages  at  such  a  sum 
as  may  seem  fair  and  just,  not  exceeding  the  amount  claimed  by 
plaintiff  in  her  declaration. "  It  is  contended  by  appellant  that  No. 
.5  is  erroneous,  in  that  "  it  tells  the  jury  that  they  must  find  for  the 
plaintiff,  under  certain  circumstances,  '  unless  they  find  from  the 
evidence  that  the  accident  could  have  been  averted  by  the  decedent 
if  he  had  properly  performed  the  duties  of  his  employment,  and 
that  he  was  guilty  of  negligence  directly  contributing  to  the  injury.9 
I  presume  it  was  the  intention  to  say,  *  and  that  he  was  himself  not 
guilty  of  negligence  directly  contributing  to  the  injury,'  and,  this 
not  being  the  instruction,  it  was  plainly  erroneous."  The  language 
of  the  instruction  is  right,  conveying  clearly  the  meaning  of  the 
court  —  that,  under  certain  circumstances  stated  in  the  instruction, 
the  jury  should  find  for  the  plaintiff,  unless  they  should  find  from 
the  evidence  two  certain  other  facts:  First,  that  the  accident  could 
have  been  averted  by  the  decedent  if  he  had  properly  performed 
the  duties  of  his  employment;  and,  second,  that  he  was  himself 
guilty  of  negligence  directly  contributing  to  the  injury  —  both  being 
the  further  findings  which  should  defeat  his  recovery  under  the  first 
part  of  the  instruction. 

The  defendant  asked  for  instructions  Nos.  i  to  12,  inclusive 
(except  No.  6).  The  court  gave  the  first  five,  and  refused  to  give 
Nos.  7,  8,  9,  10,  11,  and  12.  To  the  ruling  of  the  court  in  so  refus- 
ing the  defendant  excepted.  Said  instructions  are  as  follows:  "  7. 
The  court  further  instructs  the  jury  that  if  they  should  find  from 
the  evidence  that,  at  the  time  the  accident  occurred  which  resulted 
in  the  death  of  James  C.  McCreery,  the  train  upon  which  he  was 
conductor  was  being  run  backwards,  by  his  order,  and  that  when 
the  train  was  so  run  it  was  his  duty  to  stand  upon  the  front  platform 
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and  keep  a  lookout  for  obstructions  upon  the  track,  when  not 
otherwise  engaged  about  his  duties  as  conductor  thereon,  and  that 
immediately  before  the  accident  the  said  McCreery  was  on  the 
inside  of  the  car  door,  reading  a  newspaper,  and  that  the  obstruc- 
tion causing  the  wreck  was  first  discovered  by  a  person  on  the  train 
and  that  if  McCreery  had  been  standing  on  the  front  platform,  keep- 
ing a  lookout  for  obstructions  on  the  track,  and  could  have  seen 
the  obstruction  in  time  to  have  stopped  the  train  and  avoided  the 
accident,  then  you  must  find  for  the  defendant.  8.  The  court 
instructs  the  jury  that  if  you  find  from  the  evidence  that  the 
deceased,  James, C.  McCreery,  was  acting  in  the  capacity  of  both 
conductor  and  flagman,  and  that  under  the  rules  of  the  defendant 
it  was  his  duty  when  the  train  was  running  backwards  under  his 
orders  to  keep  a  lookout,  when  not  otherwise  engaged,  on  the  front 
platform  of  the  front  car,  so  as  to  notify  the  engineer  of  obstruc- 
tions, and  prevent  accidents  therefrom,  and  that  he  was  not  other- 
wise engaged  immediately  preceding  the  accident,  and  this  accident 
resulting  in  his  death  could  have  been  avoided  by  the  proper 
discharge  on  his  part  of  this  duty,  then  you  must  find  for  the 
defendant.  9.  The  court  further  instructs  the  jury  that,  if  you 
find  from  the  evidence  in  this  case  that  the  accident  resulting  in 
the  death  of  James  C.  McCreery  could  have  been  averted  by  the 
proper  discharge  upon  his  part  of  the  duties  of  his  employment, 
then  the  plaintiff  cannot  recover  in  this  action,  and  you  should  find 
for  the  defendant.  10.  The  court  instructs  the  jury  that  if  they 
should  find  that  the  evidence  in  this  case  discloses  that  the  injury 
resulting  in  the  death  of  James  C.  McCreery  was  caused  by  the 
mutual  fault  of  both  parties,  such  fault  being  the  proximate  cause 
of  the  accident,  and  that  it  would  not  have  happened  except  for  the 
failure  of  McCreery  to  properly  observe  the  company's  rules,  con- 
curring with  the  fault  of  the  defendant  in  allowing  the  boom  of  the 
derrick  to  swing  around  over  the  tracks,  there  can  be  no  recovery 
in  this  action,  unless  said  injury  could  have  been  avoided  after  the 
defendant  had  notice  of  the  negligence  of  the  plaintiff,  or  was  wan- 
ton or  malicious.  11.  The  court  instructs  the  jury  that  if  you 
should  find  from  the  evidence  that  the  general  manager  of  the 
defendant  company  instructed  the  deceased,  James  McCreery,  to 
ride  on  the  front  end  of  the  car,  out  on  the  platform,  when  the  train 
was  being  backed  or  pushed,  whenever  he  was  not  engaged  in  taking 
up  fares,  and  if  you  further  find  from  the  evidence  that  the  said 
James  McCreery,  had  he  been  standing  on  the  front  end  of  the  plat- 
form of  the  front  car  that  was  being  pushed,  could  have,  by  the 
exercise  of  reasonable  diligence,  discovered  the  obstruction  of  the 
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derrick  boom  across  the  track  in  time  to  have  had  his  train  stopped 
before  reaching  the  derrick,  and  that  the  said  McCreery  was  not  on 
the  end  of  the  platform  of  the  front  car,  and  did  not  signal  to  the 
engineer  in  time  to  have  said  train  stopped  before  the  accident 
occurred,  then  you  should  find  for  the  defendant,  although  you 
should  further  find  from  the  evidence  that  the  defendant  was  negli- 
gent in  allowing  said  derrick  boom  to  swing  out  over  its  track.  12. 
The  court  instructs  the  jury  to  find  a  verdict  for  the  defendant.*' 

The  appellee  insists  that  7  and  8  are  in  substance,  if  not  in  language, 
the  same  as  defendant's  instruction  No.  3,  which  is  as  follows: 
"  The  court  also  instructs  the  jury  that  if  they  find  from  the  evi- 
dence in  this  case  that  a  rule  of  the  defendant  required  the  plain- 
tiff's intestate,  while  his  train  was  backing,  to  take  a  conspicuous 
place  on  the  front  of  the  car,  so  as  to  be  able  to  perceive  the  first 
sign  of  danger,  and  immediately  signal  the  engineer,  and  that  the 
plaintiff's  intestate  was  acquainted  with  such  rule,  and  if  they 
further  find  that,  at  the  time  of  the  accident  complained  of,  the 
train  in  question  was  backing,  and  the  deceased  was  not  occupying 
the  required  place  on  the  said  leading  car,  and  was  not  prevented 
from  occupying  it  by  the  performance  of  other  duties,  and  that  if 
he  had,  while  said  train  was  so  backing  and  no  other  duty  was  con- 
flicting, occupied  such  place,  he  could  have  discovered  the  obstruc- 
tion in  time  to  signal  the  engineer  and  stop  the  train  in  time  to  have 
prevented  the  accident,  then  the  plaintiff's  intestate  was  guilty  of 
contributory  negligence,  and  your  verdict  should  be  for  the  defend- 
ant." An  inspection  of  Nos.  7  and  8  will  show  that  while  the 
language  is  somewhat  different,  not  only  from  each  other,  but  from 
No.  3,  yet  the  last-mentioned  instruction  presents  all  phases  of  the 
matters  presented  in,  said  7  and  8,  and  the  giving  of  these  would 
only  tend  to  confuse,  and  not  enlighten,  the  jury.  Instructions  are 
intended  to  aid  the  jury  in  coming  to  correct  conclusions  on  the 
matters  at  issue.  No.  9  is  a  correct  instruction,  and  should  have 
been  given.  It  is  said  by  appellee  that  Nos.  9  and  10  are  the  same, 
in  substance,  as  plaintiff's  No.  5,  which  says  that  under  the  circum- 
stances enumerated  in  the  first  part  of  the  instruction  they  should 
find  for  the  plaintiff,  unless  they  should  further  find  from  the  evi- 
dence that  the  accident  could  have  been  averted  by  the  decedent, 
McCreery,  if  he  had  properly  performed  the  duties  of  his  employ- 
ment, and  that  he  was  himself  guilty  of  negligence  directly  con- 
tributing to  the  injury.  In  this  No.  5  are  coupled  two  elements, 
both  of  which  must  be  found  by  the  jury  to  exist  against  the  plain- 
tiff before  recovery  of  plaintiff  could  be  defeated  under  instruction 
No.  5  given  for  plaintiff,  while  defendant's  9  is  based  solely  on  the 
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one  "  that,  if  the  accident  resulting  in  the  death  of  McCreery  could 
have  been  averted  by  the  proper  discharge  upon  his  part  of  the 
duties  of  his  employment,  then  the  plaintiff  cannot  recover  in  this 
action,  and  you  should  find  a  verdict  for  the  defendant."  The  rule 
of  the  company  in  relation  to  McCreery's  duties  in  keeping  a  look- 
out from  the  front  platform  of  the  car  when  the  train  was  being  run 
backwards  or  pushed  was  reasonable,  and  there  was  evidence  tend- 
ing to  show  that  decedent  failed  to  properly  discharge  such  duties 
and  if  the  jury  should  find  that  he  had  failed  to  be  obedient  to  a 
known  reasonable  rule,  made  as  well  for  his  own  safety  as  that  of 
the  lives  of  the  passengers  and  the  property  of  the  company 
intrusted  to  his  care  and  keeping,  his  administratrix  should  not 
recover.  It  is  true,  it  may  be  said  that  such  failure  to  discharge 
properly  the  duties  of  his  employment  would  of  itself  be  contribu- 
tory negligence  but  the  defendant  had  a  right  to  have  the  benefit 
of  his  instruction  as  to  failure  of  duty  on  part  of  decedent  without 
coupling  it  with  the  term  "  contributory  negligence,"  which  has 
something  of  a  technical  signification,  which  might  not  be  so  clear 
to  the  minds  of  the  jury,  and  this  question  of  failure  to  discharge 
properly  the  duties  of  his  employment  by  the  chief  officer  of  defend- 
ant in  charge  of  its  train  is  a  matter  of  great  moment,  and  well 
worthy  of  a  separate  instruction  touching  it.  The  general  question 
of  contributory  negligence  has  many  phases,  independently  of  viola- 
tion of  the  rules  of  the  company  or  disobedience  of  the  orders  con- 
cerning the  management  of  its  affairs  and  business,  which  it  must 
be  allowed  to  control  in  its  own  way,  under  reasonable  rules. 
Ward's  Adm'r  v.  Railway  Co.,  39  W.  Va.  46,  19  S.  E.  Rep.  389; 
Overby  v.  Railway  Co.,  37  W.  Va.  524,  16  S.  E.  Rep.  813. 

Defendant's  instruction  No.  10  propounds  the  law  correctly,  and 
should  have  been  given.  There  was  evidence  tending  to  show  neg- 
ligence on  the  part  of  both  the  defendant  and  the  decedent.  "  The 
general  rule  in  regard  to  contributory  negligence  is  that,  if  the  neg- 
ligence be  mutual  on  the  part  of  plaintiff  and  defendant,  there  can  be 
no  recovery.  But  if  the  injury  would  have  happened  just  the  same, 
although  the  plaintiff  had  been  in  no  wise  negligent,  his  negligence 
will  not  prevent  his  recovery;  or  if  the  defendant,  after  he  has  discov- 
ered the  dangerous  exposure,  refuses  or  neglects  to  practice  any  care 
or  precaution  to  prevent  the  injury,  he  will  be  held  liable. "  Carrico  r. 
Railway  Co.,  35  W.  Va.  389,  xo  Am.  Neg.  Cas.  420  (1),  14  S.  E.  Rep. 
12  (SyL,  point  7).  There  was  evidence  tending  to  show  that  plaintiff 
was  not  at  his  post  of  duty  as  prescribed  by  the  rules  of  defendant, 

1.  See  also  subsequent  decision  in  the  Carrico  case,  39  W.  Va.  86,  reported 
in  10  Am.  Neg.  Cas.  435. 
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and  also  evidence  tending  to  show  that  if  he  had  been  there  the 
accident  and  injury  might  have  been  averted.  The  defendant  was 
entitled  to  have  this  question  submitted  to  the  consideration  of 
-the  jury.  It  is  a  fact  well  established  by  the  evidence,  and  by  the 
special  finding  of  the  jury  in  response  to  question  7,  that  McCreery 
was  not  on  the  platform  of  the  car  being  pushed  in  front,  as  the 
rule  of  the  defendant  and  his  instructions  from  the  general  manager 
of  the  defendant  required  him  to  be.  Whether  he  was  keeping  a 
lookout  at  the  door  of  the  car,  and  whether,  if  he  was,  he  was  thereby 
substantially  complying  with  the  rule  and  his  instructions,  was  a 
question  for  the  jury.  I  am  unable  to  see  how  the  closing  part  of 
instruction  No.  10  can  be  made  to  apply  in  this  case,  to  wit: 
"  There  can  be  no  recovery  in  this  action  unless  said  injury  could 
have  been  avoided  after  the  defendant  had  notice  of  the  negligence 
of  the  plaintiff  or  was  wanton  or  malicious."  This  proposition 
applies  in  case  of  plaintiff,  who  was  a  trespasser  to  whom  the  com- 
pany owed  no  special  duty,  and,  after  having  notice  of  the  tres- 
passer's negligence,  could  avoid  the  injury,  but  wantonly  or 
maliciously  makes  no  effort  to  prevent  or  avoid  it.  However,  it 
•cannot  render  the  instruction  bad. 

As  to  instruction  No.  11,  offered  by  the  defendant  and  refused,  it 
is  defective,  in  that  it  instructs  the  jury,  if  they  find  that  if  the 
decedent  had  been  standing  on  the  front  end  of  the  car,  and  could 
have,  by  the  exercise  of  reasonable  diligence,  discovered  the  obstruc- 
tion in  time  to  have  had  the  train  stopped  before  reaching  it,  and 
that  McCreery  was  not  on  the  front  of  the  car,  and  did  not  signal  to 
the  engineer  in  time  to  have  stopped  the  train  before  the  accident 
occurred,  then  they  should  find  for  the  defendant,  although  they 
•should  find  from  the  evidence  that  the  defendant  was  negligent  in 
allowing  the  derrick  boom  to  swing  out  over  its  track.  There  is  left 
out  of  this  instruction  the  very  element  that  was  held  to  render 
plaintiff's  instruction  No.  1  bad,  and  on  account  of  which  the  case 
was  reversed  in  43  W.  Va.,  2  Am.  Neg.  Rep.,  27  S.  E.  Rep.  It 
instructed  them  to  find  for  the  defendant  because  of  decedent's 
absence  from  the  front  end  of  the  car,  notwithstanding  the  fact  that 
it  did  not  appear  to  the  jury  that  he  was  at  that  time  not  engaged  in 
any  other  duty  of  his  employment  which  would  have  excused  his 
absence  from  the  front  end  of  the  car  to  be  on  the  lookout.  See 
syllabus  in  this  case,  43  W.  Va.  no,  2  Am.  Neg.  Rep.  83,  and  27  S. 
E.  Rep.  327. 

There  was  too  much  conflict  in  the  evidence,  some  of  which 
tended  to  prove  the  plaintiff's  case,  to  warrant  the  court  in  giving 
•defendant's  twelfth  instruction. 
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In  their  brief,  counsel  for  appellant  say  the  court  erred  in  refusing 
to  propound  to  the  jury  special  interrogatories  in  writing  Nos.  i,  2, 
and  3.  "  The  object  of  these  special  findings  is  not  only  to  secure 
a  more  useful  and  minute  examination  of  the  component  parts 
necessary  to  a  general  verdict,  but  either  to  confirm  or  antagonize 
that  verdict,  whichever  way  it  may  be  returned.  An  interrogatory, 
therefore,  the  answer  to  which  will  in  no  way  control  the  general 
verdict,  should  not  be  submitted.  *  *  *  Nor  is  the  court  bound 
to  submit  a  general  question  calling  for  the  finding  of  no  specific 
fact,  nor  an  inconclusive  one,  nor  one  calling  for  a  finding  upon  an 
uncontroverted  point."  2  Thomp.  Trials,  sec.  2681.  The  first  is, 
"  How  far  from  the  derrick  boom  could  a  person  on  the  railroad 
have  seen  the  boom,  had  he  been  looking  for  it  ?  "  The  evidence 
shows  that  about  forty  minutes  before  the  accident  occurred  the 
boom  had  been  tied  back.  At  the  time  of  the  accident  there  was  a 
heavy  rain  and  wind  storm  raging.  Engineer  Shelton  says,  "  It 
was  raining  very  hard  and  was  foggy  and  misty."  The  boom  had 
become  loosened  and  blown  around  over  the  track,  presumably  as 
the  result  of  the  storm.  At  what  time  or  when,  there  is  no  evi- 
dence, only  that  it  must  have  happened  between  the  time  it  was  tied 
back,  forty  minutes  before  the  accident,  and  the  time  it  was  dis- 
covered by  Roadmaster  Bryan,  when  the  train  was  within  300  feet 
of  it,  and  too  late  to  stop  the  train.  The  question  carries  with  it 
the  assumption  of  the  fact  that  the  boom  was  swinging  across  the 
track  at  the  time  when  it  might  have  been  seen  first  from  the  train 
in  fair  weather,  being  over  the  track,  some  600  feet  away.  As  far  as 
the  evidence  shows  to  the  contrary,  the  boom  might  have  been 
across  the  track  when  the  train  first  came  in  sight  of  the  derrick,  or 
it  might  have  been  blown  across  between  that  time  and  the  time  of 
the  discovery  of  it  by  Mr.  Bryan,  300  feet  away.  So  that  any  per- 
son looking  out  for  it  from  the  point  600  feet  away  could  not  have 
seen  it  until  it  was  over  the  track,  whether  that  was  600,  500,  400 
or  only  300  feet  away.  The  same  objection  applies  to  question  No. 
3,  —  that  it  assumes  that  the  boom  was  over  the  track  when  the 
train  came  in  sight,  600  feet  away,  when  it  is  not  so  shown.  It  was 
not  known  to  be  across  the  track  until  seen  by  Bryan  when  300  feet 
away.  As  to  the  second  question,  "  In  what  distance  could  the  train 
have  been  stopped  upon  a  danger  signal  being  given  ?  "  It  seems 
to  me,  however  answered,  it  could  not  necessarily  affect  the  general 
verdict.  It  was  clearly  proved  that  the  train  could  not  be  stopped 
in  300  feet,  and  there  is  left  no  doubt  but  that  it  could  have  been 
stopped  in  600  feet.  There  is  no  controversy  as  to  either  of  those 
propositions.     The  fourth  question,  "  When  not  collecting  fares  on 
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a  train  being  pushed  by  an  engine,  did  the  general  manager  of  the 
defendant  instruct  James  McCreery  to  be  out  on  the  rear  end  of  the 
platform  ?"  appellant  says  that  witness  Hite  swears  positively  that 
he  heard  the  general  manager  give  that  instruction  to  McCreery. 
Hite  was  asked  whether  the  rules  of  the  company  have  a  man  to  be 
out  on  the  rear  end  of  the  train  on  the  platform  when  the  train  is 
backing  up,  to  which  he  answered  in  the  affirmative,  and  said  he 
heard  the  general  manager  give  McCreery  those  instructions  on  the 
platform.  The  fact  is,  the  printed  rule  given  in  evidence  as  follows: 
"  104.  When  a  train  is  being  pushed  by  an  engine  (except  when 
shifting  and  making  up  trains  in  yards)  a  flagman  must  be  stationed 
in  a  conspicuous  position  on  the  front  of  the  leading  car,  so  as  to 
perceive  the  first  sign  of  danger  and  immediately  signal  the  engine- 
man," —  as  well  as  the  evidence  of  said  Hite,  excludes  all  excep- 
tions as  to  other  duties  interfering  with  that  of  being  on  the  front 
of  the  car  when  the  train  is  being  pushed  backward,  whether  the 
duty  is  collecting  fares  on  the  train,  assisting  passengers  on  or  off, 
or  any  other  duty.  Under  the  rule  the  one  duty  of  the  flagman 
was  to  be  on  the  front  of  the  leading  front  car  being  pushed,  and 
the  testimony  of  S.  D.  Ferguson  is  that  McCreery  was  at  the  time 
of  the  accident  standing  at  the  door  of  the  coach  in  front,  going 
west,  and,  as  stated  in  the  opinion  in  43  W.  Va.,  2  Am.  Neg.  Rep.,  27 
S.  £.  Rep.,  "where  his  duty  would  require  him  to  be  to  keep  a  look- 
out; hence  the  presumption  is  that  he  was  there  for  that  purpose, 
and  discharging  his  duty,  in  the  absence  of  evidence  to  the  con- 
trary." Questions  5  and  6  are  immaterial.  However  they  might 
have  been  answered  could  not  affect  the  general  verdict.  The  court 
did  not  err  in  refusing  the  first  six  questions  as  offered. 

Appellant  contends  that  the  court  erred  in  refusing  to  enter  up 
judgment  for  the  defendant  upon  the  jury's  answers  to  interroga- 
tories 7  and  9.  From  what  has  been  said  herein,  it  will  be  seen  that 
the  answers  of  the  jury  to  those  questions  do  not  necessarily  affect 
the  general  verdict.  As  to  whether  the  boom  was  blown  around 
and  over  the  track  after  the  train  had  passed  the  curve,  and  that 
Bryan  saw  it  as  soon  as  it  was  possible  for  any  one  to  have  seen  it, 
and  gave  the  signal  as  early  as  decedent  could  have  done  it,  or 
whether  the  boom  was  over  the  track  when  the  train  came  in  sight, 
and  could  have  been  seen  by  one  on  proper  lookout,  notwithstand- 
ing the  rain,  fog,  and  mist,  soon  enough  to  give  the  signal  in  time 
to  have  stopped  the  train  and  prevented  the  collision,  were  questions 
for  the  jury,  which  responses  to  questions  7  and  9  did  not  settle. 
For  the  reasons  herein  stated,  the  judgment  will  be  reversed,  the 
verdict  set  aside,  and  the  case  remanded  for  a  new  trial. 
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notes  of  cases  relating  to  injuries  to  railroad 

employees. 

Among  recent  cases  relating  to  Accidents  to  Railroad   Employes  and  the 
Liability  of  Railroad  Companies  therefor,  are  the  following: 

Engineer  killed  in  head-end  collision— Failure  to  show  negligence  —  Evidence  — 
Nonsuit,  —  In  Elliott  *.  Western  and  Atlantic  R.  R.  Co.  (Georgia*  April, 
mqoiJ,  38  S.  E.  Rep.  821,  an  action  by  widow  for  negligent  lulling  of  husband, 
judgment  in  favor  of  defendant  was  affirmed.  Lumpkin,  P.  J.,  stated  the  case 
as  follows:  "  This  was  an  action  by  Mrs.  Laura  C.  Elliott  against  the  Western 
&  Atlantic  Railroad  Company  for  the  homicide  of  her  husband.  At  the  close 
of  the  plaintiff's  testimony  the  court  granted  a  nonsuit  and  she  excepted- 
It  appeared  that  the  deceased  was  an  engineer  in  the  service  of  the  company, 
and  that  he  was  killed  in  a  head-end  collision  between  a  train,  the  locomotive 
of  which  was  in  his  charge  and  another  train  of  the  defendant.  .  The  train  upon 
which  Elliott  was  employed  was  known  as  "  No.  10, "  and  was  going  north  at 
the  time  of  the  collision.  The  opposing  train  was  known  as  "  No.  17."  They 
were  trains  of  the  same  class.  The  collision  occurred  between  three  and  four 
o'clock  in  the  morning,  about  a  mile  south  of  Adairsville.  According  to  their 
respective  schedules.  No.  10  was  due  at  that  station  at  2.25  a.  m.,  and  No.  17 
at  3.42  a.  u.  On  the  morning  of  the  collision,  each  engineer  and  conductor  on 
both  trains  received  duplicates  of  a  telegraphic  order  which  read  as  follows: 
"No.  seventeen  (17),  engine  23  and  39,  will  run  ahead  of  time  Dal  ion  to  Gar- 
ters ville.  and  has  right  of  track  over  No.  ten  (10),  engine  18,  to  Adairsville." 
As  explanatory  of  this  order,  the  plaintiff  introduced  various  rules  of  the  com- 
pany and  other  evidence  bearing  upon  the  movement  of  trains  when  ont  of 
schedule.  This  evidence,  taken  as  a  whole,  instead  of  showing  that  the  tele* 
graphic  order  in  question  was,  under  the  existing  circumstances,  clear  and 
unambiguous,  really  showed  that  it  was  indefinite  and  uncertain.  This  being 
so,  the  case  is  controlled  by  other  rules  of  the  company,  the  material  portions 
of  which  are  as  follows:  "  Copies  of  special  orders  concerning  the  movement 
of  a  train  will  be  furnished  to  both  engineer  and  conductor;  and,  where  such 
orders  are  telegraphed,  both  engineer  and  conductor  must  reply  by  a  signal 
message  to  the  officer  by  whom  the  order  was  issued,  stating  how  they  under- 
stand the  order,  and  must  not  lsive  the  station  at  which  it  is  received  until 
notified  by  the  proper  officer  that  the  order  is  correctly  understood.  If  in  doubt 
as  to  the  meaning  of  any  rule  or  special  instruction,  application  must  be  made 
at  once  to  the  proper  authority  for  an  explanation.  Ignorance  is  no  excuse  for 
neglect  of  duty."  *  *  *  The  points  decided  are  stated  in  the  syllabus  by 
the  court  as  follows: 

"1.  A  widow  cannot  recover  from  a  railroad  company  for  the  homicide  of 
her  husband,  who  was  killed  while  engaged  in  his  duties  as  an  employee  of  the 
company,  when  the  evidence  on  which  she  relies  fails  to  show  either  that  the 
deceased  was  without  fault  or  that  the  company  was  negligent,  a.  Applying 
this  familiar  rule  to  the  facts  of  the  present  case,  the  judgment  of  nonsuit  was 
right. 

"2.  Whether  or  not  a  writing  is  ambiguous  is  a  question  for  the  court,  and 
not  for  a  witness."    Judgment  for  defendant  affirmed. 

Railroad  employee  killed —  Burden  of  proof —  Contributory  negligence — Instruc- 
tions. —  In  Western  and  Atlantic  R.  R.  Co.  v.  Jackson  (Georgia,  April,  /go/), 
38  S.  E.  Rep.  820,  judgment  in  favor  of  plaintiff,  in  action  for  damages  for 
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homicide  of  her  husband  by  the  railroad  company,  was  reversed  for  erroneous, 
instructions.     The  syllabus  by  the  court  states  the  case  as  follows: 

"i.  To  make  a  prima  facie  case  for  a  recovery  against  a  railroad  company 
by  ihe  widow  of  an  employee,  suing  for  the  homicide  of  her  husband,  resulting 
from  an  act  in  which  he  participated,  it  must  be  shown  either  that  he  was  not 
to  blame  or  that  the  company  was.  The  burden  of  showing  that  the  agents  of 
the  company  have  exercised  all  ordinary  and  reasonable  care  and  diligence  is 
not  imposed  upon  the  company  in  such  a  case  until  the  plaintiff  has  prima  facie 
established  one  or  the  other  of  the  propositions  above  referred  to. 

"  2.  In  the  trial  of  such  an  action  as  is  above  indicated,  a  charge  so  worded 
as  to  convey  to  the  jury  the  idea  that  they  would  be  authorized  to  find  for  the 
plaintiff  solely  on  account  of  the  defendant's  negligence,  without  regard  to  the 
question  of  the  diligence  of  the  deceased,  is  erroneous."     Judgment  reversed. 

Railroad  employee  injured — Defective  appliance  —  Assumption  of  risk. — In 
Western  and  Atlantic  R.  R.  Co.  v.  Bradford  (Georgia,  Aprils  iqoi)%  38  S.  E. 
Rep.  823,  action  for  personal  injuries  sustained  by  a  railroad  employee,  judg- 
ment for  plaintiff  was  reversed,  Lewis,  J.,  stating  the  case  as  follows:  "Brad- 
ford sued  the  railroad  company  for  damages  on  account  of  personal  injuries, 
and  obtained  a  verdict  for  $3,500.  The  defendant's  motion  for  a  new  trial  was 
overruled  and  it  excepted.  The  plaintiff,  in  his  petition,  alleged,  in  substance, 
that  while  he  was  in  the  service  of  the  defendant,  engaged,  with  a  foreman  and 
other  employees,  in  building  a  water  tank,  and  was  standing  with  a  co-employee 
on  the  top  of  the  structure,  about  twelve  feet  above  the  ground,  it  became 
necessary  for  him,  with  the  assistance  of  that  employee,  to  pull  up  certain 
heavy  timbers  or  sleepers  by  means  of  a  rope  which  had  a  hook  at  the  other 
end,  and  was  placed  around  the  sleeper  by  employees  on  the  ground  below,  under 
the  direction  of  the  foreman;  and  that  while  one  of  the  sleepers  was  being 
pulled  up  in  this  manner  the  rope  suddenly,  and  without  warning  pulled  through 
or  from  the  hook,  and  became  loosened  from  the  timber,  causing  the  plaintiff 
to  lose  his  balance,  and  be  thrown  to  the  stone  floor  below,  in  consequence  of 
which  he  received  permanent  injuries  set  forth  in  the  petition.  Negligence  is 
alleged  on  the  part  of  the  defendant's  servants  in  using  an  unsafe  and  unsuit- 
able rope,  in  fastening  the  rope  to  the  hook  in  an  unsafe  manner,  and  in  not 
safely  and  properly  fastening  the  rope  to  the  sleeper.  The  plaintiff  also  alleged 
that  he  was  free  from  fault,  and  could  not,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  the  defendant's  negligence.  The  defendant, 
in  its  answer,  denied  that  the  rope  or  the  hook  was  defective  or  unsuitable  for 
the  work,  and  contended  that  the  cause  of  the  injury  was  that  a  knot,  which 
had  been  tied  at  the  end  of  the  rope  after  the  end  had  been  passed  through  the 
eye  of  the  hook,  had,  in  consequence  of  use,  become  worn,  and  slipped  through 
the  eye  as  the  timber  was  being  pulled  up;  and  that  the  plaintiff,  if  he  exercised 
ordinary  care,  must  have  known  of  its  condition.  The  evidence  does  not 
clearly  disclose  who  was  representing  the  railroad  company  with  reference  to 
furnishing  the  rope  and  hook  used  on  the  occasion  when  the  plaintiff  was 
injured,  but,  assuming  that  it  was  the  foreman,  Igo,  referred  fo  in  the  petition, 
it  is  clearly  shown  that  the  rope  and  hook  came  immediately  under  the  obser- 
vation of  Bradford,  the  plaintiff.  He  was  on  top  of  the  tank,  and  handled  the 
timbers  and  their  fastenings  whenever  one  of  the  sleepers  was  hoisted  to  him. 
It  is  hardly  possible  to  conceive  how  he  could  have  failed  to  observe  the  defects- 
in  the  rope  and  hook  if  he  was  in  the  exercise  of  ordinary  care.    There  is  some- 
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testimony  tending  to  show  that  the  rope  used  was  not  of  the  class  ordinarily 
used  for  such  purposes,  but  there  is  no  proof  that  it  was  not  sufficiently  strong 
to  do  the  work  to  which  it  was  applied.  Indeed,  it  was  undisputed  that  the 
"'  bridge  gang,"  of  which  the  plaintiff  was  a  member,  had  been  using  It  all  day 
up  to  time  of  accident,  and  had  drawn  up  heavy  timbers  with  it  before  the  acci- 
dent took  place  for  which  the  plaintiff  sued.  Evidence  further  showed  that 
neither  the  rope  nor  the  iron  book  was  broken.  We  think  that  section  2612  of 
the  Civil  Code  is  plainly  applicable  to  the  facts  of  the  present  case.  The  doc- 
trine is  there  laid  down  that  a  servant  assumes  the  ordinary  risks  of  his  employ- 
ment, and  is  bound  to  exercise  his  own  skill  and  diligence  to  protect  himself: 
and  that  in  suits  for  injuries  arising  from  the  negligence  of  master  in  the  selec- 
tion of  servants  or  the  furnishing  of  machinery  it  must  appear  that  the  master 
knew  or  ought  to  have  known  of  the  incompetency  of  the  other  servant,  or  of 
the  defects  or  danger  in  the  machinery  supplied,  and  that  it  must  also  appear 
that  the  servant  injured  did  not  know  and  had  no  equal  means  of  knowing 
such  fact,  and  by  the  exercise  of  ordinary  care  could  not  have  known  of  such 
fact.  We  also  call  attention  to  the  decision  of  this  court  in  the  case  of  Oil  Co. 
v.  Jackson,  112  Ga.  620,  37  S.  E.  Rep.  873,  and  the  able  opinion  of  Presiding 
Judge  Lumpkin  on  page  621  etsea.  The  following  ruling  is  there  made,  which 
we  think  is  exactly  applicable  to  the  present  case:  "  The  skill  and  diligence 
which  the  law  requires  an  adult  employee  to  exercise  to  protect  himself  from 
being  injured  by  defective  or  dangerous  machinery  must  at  least  come  up  to 
the  legal  standard  expressed  in  the  words,  'ordinary  care.'  "  According  to  that 
decision,  the  plaintiff  in  the  present  case  was  under  a  duty  to  exercise  whatever 
degree  of  diligence  he  was  capable  of  exercising,  and  this  degree  could,  in  no 
event,  fall  below  the  standard  of  ordinary  diligence.  Irrespective,  therefore, 
of  the  various  special  grounds  of  the  motion  for  a  new  trial,  we  dispose  of  this 
case  on  its  merits,  and  hold  that  under  the  evidence  as  embodied  in  the  record 
before  us  there  can  be  no  recovery.  The  verdict  was  contrary  to  law  and  the 
evidence,  and  a  new  trial  ought  to  have  been  granted  on  the  general  grounds. 
Judgment  reversed.    All  the  justices  concurring." 

Engineer  killed  in  collision  —  Action  by  widow  under  statute  —  Distribution  of 
proceeds  of  judgment  recovered.  —  In  Coleman  et  AL.  v.  H  yer.  bt  AL.  (Georgia^ 
May,  igoij,  38  S.  E.  Rep.  962,  an  action  to  enjoin  payment  of  judgment  to 
widow  in  an  action  for  damages  for  death  of  engineer  in  employ  of  Western  ft 
Atlantic  Railroad  Company,  killed  in  collision,  judgment  for  defendants  was 
affirmed,  the  syllabus  by  the  court  stating  the  point  decided  as  follows: 

"  Construing  sections  3828  and  3829  of  the  Civil  Code  together,  and  in  the 
light  of  the  decision  of  this  court  in  Mott  v.  Railroad  Co.,  70  Ga.  680,  48  Am. 
Rep.  595,  and  of  legislation  since  that  decision,  the  children  mentioned  therein 
are  the  minor  children  of  the  deceased  father.  Consequently,  when  a  widow 
recovers  a  judgment  against  a  railroad  company  for  the  negligent  homicide  of 
her  husband,  his  children,  who  were  adults  at  the  time  of  his  death,  are  not 
entitled  to  share  in  the  proceeds  of  the  judgment." 

Railroad  employee  injured — Instructions  —Evidence.  —  In  LOOTSVTLLE  AND  Nash- 
ville R.  R.  Co.  v.  Thompson  ( Georgia,  fuly,  iqoi)%  39  S.  E.  Rep.  483,  judgment 
for  plaintiff  was  affirmed,  the  points  decided  being  stated  in  the  syllatus  by  the 
court  as  follows: 

"1.  It  is  not  error  on  the  part  of  the  trial  judge  to  fail  to  charge  the  jury  on 
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the  law  relating  to  the  impeachment  of  witnesses,  in  the  absence  of  a  proper 
request  so  to  do. 

"2.  In  an  action  brought  by  one  to  recover  damages  against  a  railroad  com- 
pany for  injuries  sustained  by  the  negligent  act  of  one  of  its  servants  in  the 
operation  of  a  locomotive,  at  a  time  when  the  injured  person  was  in  the  employ- 
ment of  the  company,  it  was  not  error  on  the  part  of  the  trial  judge,  after 
instructing  the  jury  that  to  entitle  the  plaintiff  to  recover  he  must  be  free  from 
fault  or  negligence  contributing  in  any  material  degree  to  the  injury,  to  fail 
further  to  charge  that  if  the  plaintiff,  by  the  use  of  ordinary  care,  could  have 
avoided  the  injury,  he  could  not  recover.  Railioad  Co.  v.  Duggan,  51  Ga.  212 
{see  opinion  in  that  case,  p.  213). 

"  3.  The  evidence  apparently  preponderated  in  favor  of  the  defendant,  but 
the  jury  had  the  right  to  accept  that  of  the  plaintiff  on  the  trial  of  the  case,  if 
they  believed  it  to  be  true,  which  was  sufficient  to  sustain  a  verdict  in  his  favor; 
and,  this  having  been  sanctioned  by  the  trial  judge,  his  judgment  overruling 
the  motion  for  a  new  trial  must  therefore  stand." 

Railroad  employee  injured —  Negligence  for  jury  —  Erroneous  nonsuit.  —  In 
Griffin  v.  Central  of  Georgia  R'y  Co.  (Georgia,  July,  1901),  39  S.  E.  Rep. 
483,  judgment  for  defendant  was  reversed  on  the  ground  stated  in  the  following 
syllabus  by  the  court: 

"When,  in  the  trial  of  an  action  by  an  employee  of  a  railway  company 
again Bt  it  for  personal  injuries,  the  plaintiff  introduces  testimony  warranting 
a  finding  that  the  defendant  was  negligent  and  it  is,  under  all  of  the  evidence, 
an  open  question  whether  or  not  the  plaintiff  was  guilty  of  negligence  contrib- 
uting to  the  injuries,  the  case  should  be  submitted  to  a  jury,  and  not  disposed 
of  by  granting  a  nonsuit,  a.  The  granting  of  a  nonsuit  in  the  present  case  was 
erroneous." 

Railroad  employee  injured — Defective  appliance.  — In  SAVANNAH  AND  Statbs- 
boro  R'y  Co.  v.  Pughsley  (Georgia,  July,  iqoi),  39  S.  E.  Rep.  473,  judgment  for 
plaintiff  was  affirmed,  the  syllabus  by  the  court  being  as  follows: 

"  The  evidence  for  the  plaintiff,  which  was  believed  by  the  jury,  showing 
that  a  co-employee  of  the  plaintiff  was  furnished  wiith  a  defective  tool  by  the 
master,  with  full  notice  to  the  latter  of  the  defect,  and  that  by  reason  of  this 
defect  and  of  the  use  of  the  defective  tool  by  such  co-employee  the  plaintiff,  who 
neither  had,  nor  was  chargeable  with,  notice  of  the  defect  in  the  tool,  was 
injured,  a  verdict  finding  the  master  liable  for  the  injuries  thus  sustained  will 
not,  after  its  approval  by  the  trial  judge  be  set  aside  by  this  court,  as  contrary 
to  law  and  the  evidence." 

Railroad  laborer  injured  by  cave-in  of  trench  —  Assumption  of  risk.  —  In  Walker 
st  AL.  v.  Scott  (Kansas  Supreme,  April,  1901),  64  Pac.  Rep.  6x5,  an  action  by 
Scott  against  Walker  et  ah,  as  receivers  of  the  Atchison,  Tope k a  &  Santa  Fe  R. 
R.  Co.,  for  personal  injuries,  judgment  for  plaintiff  which  was  affirmed  by 
Kansas  Court  of  Appeals  (8  Am.  Neg.  Rep.  405, 61  Pac.  Rep.  1091)  was  reversed, 
the  facts  being  slated  in  the  opinion  by  Cunningham,  J.,  as  follows:  "  The 
defendant  in  en  or,  as  plaintiff  below,  brought  an  action  in  the  District  Court 
of  Osage  county  against  the  plaintiffs  in  error,  as  defendants  below,  to  recover 
damages  on  account  of  personal  injuries.  The  plaintiff  had  been  injured  under 
the  following  circumstances:  The  defendants,  who,  as  receivers,  were  operating 
the  Atchison,  Topeka  &  Santa  Fe  railroad,  found  it  necessary  to  dig  a  trench 
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on  the  south  side  of  the  track  of  said  railroad,  between  the  track  and  the  Marias 
de  Cygne  river,  and  about  a  mile  east  of  Quenemo,  Kan.,  for  the  purpose  of 
riprapping  the  bank,  in  order  to  prevent  the  river  from  washing  away  the  road- 
bed and  track.  The  work  had  progressed  some  three  or  four  days  before  the 
plaintiff  entered  into  the  employment  of  the  defendants  to  dig  in  such  trench, 
but  the  trench  had  been  excavated  only  to  a  depth  of  two  or  three  feet  at  that 
time.  The  plaintiff  commenced  work  on  the  21st  day  of  September,  1895,  and 
continued  at  such  work  until  the  9th  day  of  October,  when  he  was  injured.  At 
that  time  the  trench  was  from  nine  to  twelve  or  thirteen  feet  deep.  The  tools 
with  which  he  worked  were  the  ordinary  pick  and  shovel.  The  soil  through 
which  the  trench  was  dug  was  of  a  sandy  loam,  of  a  dark  gray  color.  Plaintiff 
was  about  thirty-five  years  old,  in  good  health,  of  ordinary  intelligence  and 
possessed  the  ordinary  faculties  of  sight  and  observation.  Previous  to  entering 
the  employment  of  the  receivers  he  had  worked  some  at  quarrying  stone,  min- 
ing coal,  and  digging  wells,  and  possessed  information  which  would  ordinarily 
be  secured  by  one  under  those  conditions.  He  was  given  no  particular  instruc- 
tions as  to  what  to  do  when  he  hired  to  the  defendants,  except  that  he  was 
wanted  to  dig  in  the  trench  with  the  other  men.  There  were  some  nine  or  ten 
other  men  employed  on  this  work.  The  work  was  in  charge  of  a  foreman  named 
Bell  for  a  few  days,  when  another  man,  who  was  supposed  to  know  more  about 
the  work  in  hand,  was  sent  to  take  charge.  No  effort  was  made  at  any  time, 
by  shoring  or  otherwise  to  prevent  the  caving  in  of  the  trench.  No  demand 
was  made  by  the  plaintiff  at  any  time  that  any  precautions  should  be  taken  to 
that  end,  or  promises  made  by  any  one  that  such  precautions  BhouJd  be  taken. 
For  several  days  before  the  plaintiff  was  injured  he  expressed  his  fears  that  a 
cave- in  would  occur,  and  it  Beems  that  the  matter  was  talked  over  considerably 
by  him  with  the  other  laborers  and  with  the  boss.  The  plaintiff  expressed 
himself  on  several  occasions  as  being  fearful  that  such  an  accident  would 
occur.  In  this  he  was  joined  by  some  of  his  fellows,  and  others  thought  that 
he  was  wrong  in  his  supposition,  and  that  everything  was  safe.  The  boss 
assured  the  plaintiff  that  there  was  no  danger.  On  the  evening  of  the  8th  of 
October,  plaintiff  expressed  in  very  decided  terms  his  belief  that  a  cave-in 
would  occur  before  morning,  and  in  a  jocular  way  made  a  bet  with  the  boss 
that  a  cave-in  would  occur  during  the  night.  The  boss,  however,  still  asserted 
that  it  would  not.  In  the  morning  attention  was  called  to  the  fact  thai  no 
cave-in  had  occurred,  but  plaintiff  still  expressed  his  opinion  that  it  was  not 
safe  to  work  in  the  trench,  and  that  somebody  would  be  hurt,  and  he  pointed 
out  two  or  three  places  where  he  thought  likely  a  cave-in  would  occur.  On  the 
morning  of  the  9th  of  October,  plaintiff,  with  some  fellow-laborers,  was 
employed  for  some  little  time  on  the  surface  of  the  ground,  but  was  finally 
directed  by  the  boss  to  "  get  ready  for  the  mud,'*  which  direction  was  under- 
stood to  mean  to  put  on  their  rubber  boots  and  go  into  the  trench.  This  they 
did.  They  had  scarcely  gotten  to  the  place  where  they  were  to  work  when  a 
cave-in  did  occur,  and  plaintiff  was  injured.  The  trench  was  about  nine  feet 
deep  at  the  place  where  plaintiff  was  injured.  While  the  jury  found  in  one  of 
their  special  findings  that  he  was  injured  at  one  of  the  places  which  he  had 
previously  pointed  out  as  dangerous,  the  plaintiff's  evidence  seems  to  be  that  it 
was  at  another  place.  It  is  probable,  however,  that  the  injury  occurred  prac- 
tically at  one  of  the  points  which  he  had  indicated  as  being  one  of  danger. 
There  is  nothing  in  the  evidence  to  show  that  the  boss  went  into  the  trench  to 
inspect  the  conditions  there.     It  was  shown  that  the  proper  and  safe  method  of 
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digging  the  trench  would  have  been  to  slope  the  sides,  or  else  to  prop  or  shore 
the  banks.  Plaintiff  had  noticed  and  called  attention  to  the  fact  that  the  water 
was  seeping  in  from  the  river,  that  the  ground  trembled  when  the  cars  were 
passing  along  the  track,  and  that  there  were  cracks  in  the  side  of  the  trench,  all 
of  which  indicated  a  cave-in  was  imminent.  These  are  the  facts  substantially 
as  they  appeared  from  the  testimony  introduced  by  the  plaintiff.  Defend- 
ants demurred  to  the  same,  which  demurrer  the  court  overruled.  The  defend- 
ants introduced  no  evidence,  but  stood  upon  their  demurrer  to  the  evidence. 
The  jury  rendered  a. verdict  for  the  plaintiff,  on  which  judgment  was  entered, 
and  case  was  taken  to  the  Court  of  Appeals,  where  it  waB  affirmed  (8  Am.  Neg. 

Rep.  405;  61  Pac.  Rep.  1091),  and  is  now  before  this  court  upon  certification." 

•    •    • 

The  court  reviewed  the  question  of  assumption  of  risk,  citing  many  authori- 
ties, and  in  reversing  the  judgment  rendered  for  plaintiff  below,  ruled  as  follows 
(per  syllabus  by  the  court): 

"A  servant  assumes  the  ordinary  risks  of  his  employment  in  cases  where  its 
dangers  are  open  to  common  observation,  and  are  as  fully  known  to  him  as  to 
his  employer,  and  where  be  is  capable  of  knowing  and  measuring  the  dangers 
of  such  employment,  and  he  is  not  induced  to  continue  in  the  work  by  any 
promise  of  betterment  or  indemnity  from  his  employer,  and  in  such  a  case  the 
servant  cannot  recover  from  his  employer  any  damage  that  may  come  to  him 
in  the  course  of  such  employment." 

Section  hand  injured  while  loading  cats  —  Defective  appliance  —  Assumption  of 
risk  — Waiver.  —  In  Missouri,  Kansas  and  Texas  R'yCo.  v.  Puckett  (Kansa s 
Supreme,  April,  iqoi)%  64  Pac.  Rep.  631,  judgment  for  plaintiff  was  affirmed,  the 
facts  of  case  being  stated  by  Greene,  J.,  as  follows:  "This  action  was  brought 
by  defendant  in  error  against  plaintiff  in  error  in  the  District  Court  of  Neosho 
county,  Kan.,  to  recover  damages  for  personal  injuries  which  he  alleges  he  sus- 
tained while  in  the  employment  of  the  plaintiff  in  error  as  a  common  laborer 
on  the  section,  by  reason  of  the  negligence  of  the  plaintiff  in  error.  He  pleads 
two  causes  of  action.  In  the  first  he  states  that  in  July,  1898,  while  working 
for  plaintiff  in  error  under  the  direction  of  one  Arthur  McDonald,  as  section 
foreman,  he  was  ordered  by  said  foreman  to  assist  his  fellow-workman  in  unload- 
ing a  hand  car  from  a  flat  car,  and  also  loading  a  hand  car  upon  a  flat  car;  that 
defendant  in  error  by  order  of  said  section  foreman,  had  caused  to  be  erected  a 
platform  upon  which  defendant  in  error  and  his  fellow-workmen  should  stand 
while  performing  such  work;  that  said  platform  was  so  carelessly  and  negli- 
gently constructed  that,  while  defendant  in  error  and  his  fellow-workmen  were 
thus  loading  said  hand  car,  the  platform  gave  way,  precipitating  them  to  the 
ground  with  such  force  that,  together  with  the  weight  of  the  hand  car,  defend- 
ant in  er^or  was  seriously  injured  by  being  ruptured  in  his  right  groin;  that  by 
reason  thereof  he  was  compelled  to  quit  work,  and  hire  a  physician,  that  he 
was  laid  up  for  about  two  weeks  and  damaged  thereby  in  the  sum  of  $i,ooo. 
In  his  second  cause  of  action  he  states,  in  substance,  that  in  July,  1898,  he  took 
employment  from  plaintiff  in  error  as  a  laborer  on  the  section,  under  the  direc- 
tion of  one  Arthur  McDonald  as  foreman,  and  that  in  the  performance  of  his 
duties  in  keeping  the  track  in  repair  they  used  a  tool  furnished  by  plaintiff  in 
error  called  a  "  lifting  jack."  This  tool  was  used  for  the  purpose  of  lifting  the 
track,  in  order  that  defective  ties  might  be  removed  and  replaced  with  good  ones, 
or  the  track  surfaced  up  and  made  level.    This  lifting  jack  has  a  shaft  with  a 
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foot  at  one  end,  which,  when  being  operated,  stands  erect,  with  the  foot  on  the 
ground.  Around  this  shaft  are  clutches,  knuckles,  or  rings  and  extending 
down  Is  an  iron  hand,  which  is  fastened  under  the  rails.  This  tool  is  operated 
with  a  lever,  and  the  clutches  are  intended  to  hold  where  they  are  placed;  and 
by  operating  the  lever  the  track  is  thus  raised.  The  shaft  of  this  lifting  jack,  by 
reason  of  long  use,  had  become  worn,  and  was  so  smooth  that  the  clutches  could 
not  be  made  to  hold,  and  would  slip,  and  drop  the  weight.  While  the  defend- 
ant was  thus  operating  this  lifting  jack,  and  on  or  about  the  8th  day  of  Feb- 
ruary. 1899,  these  clutches  slipped,  permitting  the  weight  of  the  track  to  fall, 
the  lever  bar  catching  him  in  the  right  groin,  and  throwing  him  upon  the 
track,  thus  inflicting  a  permanent  injury,  and  total  disability  of  ever  perform- 
ing manual  labor.  The  case  was  tried  to  a  jury,  and,  after  both  parties  had 
introduced  their  evidence,  the  court  instructed  the  jury  that  the  plaintiff  below 
was  not  entitled  to  recover  on  his  first  cause  of  action.  The  jury  found  for  the 
plaintiff  below  on  his  second  cause  of  action,  and  assessed  the  amount  of  his 
recovery  at  $3,000.  A  motion  for  a  new  trial  was  made  and  overruled,  and 
the  plaintiff  in  error  brings  the  case  here."  *  *  * 
The  points  decided  are  stated  in  the  syllabus  by  the  court  as  follows: 
"1.  If  a  railway  company  furnishes  its  emplovee  with  tools  so  defective  that 
they  are  dangerous,  and  such  defects  are  obvious,  such  employee  assumes  the 
risk  of  using  such  defective  tools;  but  if  his  employer  knows  such  fact,  and 
instructs  him  to  go  ahead  and  use  such  tools,  promising  that  he  will  send  them 
in  for  repair,  and  the  employee  continues  to  use  the  tools  under  such  promise 
this  is  a  waiver  on  the  part  of  the  company  of  the  assumption  of  risk  by  the 
employee. 

"  2.  In  the  use  of  such  tools  the  employee  is  not  bound  to  use  extra  care.  All 
that  is  required  of  him,  under  such  circumstances,  is  that  he  use  reasonable 
care  to  protect  himself  against  injury  which  ordinary  men  take  of  their  own 
person,  when  employed  in  a  dangerous  service  of  like  kind."  Judgment 
affirmed. 

Brakeman  thrown  from  car  by  sudden  stop  of  train  —  Negligence  of  fellow-servant 
—  Evidence  —  Railroad  not  liable.  —  In  Crank  v.  Chicago,  Milwaukee  and  St. 
Paul  R*y  Co.  (Minnesota,  May,  igoij,  86  N.  W.  Rep.  328,  an  action  for  dam- 
ages for  personal  injuries  sustained  by  a  brakeman  in  defendant's  employ, 
judgment  for  defendant,  notwithstanding  verdict,  was  affirmed,  the  court  (per 
Lovely,  J.,  stating  the  case  as  follows:  ''Action  for  injuries  sustained  by 
plaintiff,  a  freight  brakeman,  through  the  alleged  negligence  of  the  other 
employees  of  defendant  while  operating  a  train.  Verdict  for  plaintiff,  with  a 
specific  finding  that  the  engineer's  negligence  occasioned  the  injury.  Defend- 
ant moved  tor  judgment  notwithstanding  the  verdict,  which  was  granted. 
Plaintiff  appeals  from  the  judgment.  Plaintiff  was  tear  brakeman  on  a  freight 
train  running  from  Minneapolis  to  North  La  Crosse,  on  the  River  Division  of 
defendant's  road.  He  was  required  to  ride  in  the  caboose  when  not  actively 
engaged  in  his  duties,  and  to  obey  the  orderB  of  the  conductor.  His  train 
consisted  of  twenty-nine  cars,  ten  of  which  were  equipped  with  air  brakes,  and 
placed  in  sequence  next  to  the  engine.  The  remaining  cars  were  not  provided 
vith  air  connections,  and  required  the  application  of  hand  brakes  to  aid  in  the 
stoppage  of  the  train.  An  engineer  and  fireman  were  on  the  engine.  A  con- 
ductor and  head  brakeman,  with  the  plaintiff,  constituted  the  remaining  service 
of  the  train.    Train  orders  were  received  at  Hastings  to  run  to  Red  Wing  to 
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meet  a  passenger  train  known  as  the  "Fast  Mail."  Etter  is  a  station  midway 
between  Hastings  and  Red  Wing,  having  the  usual  side  1  racks  peculiar  to  such 
places.  The  accident  in  which  plaintiff  was  injured  occurred  in  the  daytime 
near  Etter  during  the  efforts  of  the  engineer  to  stop  the  train  which  under  the 
claim  of  plaintiff  was  stopped  too  quickly  while  he  was  going  over  the  top  of 
the  same  upon  the  running  board,  whereby  he  was  thiown  upon  the  car  by  the 
sudden  jar  from  the  alleged  negligent  stoppage  of  the  train.  At  the  conclusion 
of  the  evidence  defendant,  under  the  provision  of  chapter  324,  Gen.  Laws  1895, 
requested  the  court  to  direct  the  jury  to  return  the  name  of  the  servant  or 
servants  whose  negligence  caused  plaintiff's  injury,  if  they  should  find  for  the 
plaintiff.  In  addition  to  the  general  verdict  for  the  plaintiff,  the  jury  found  as 
follows:  "  We  further  find  that  the  engineer  was  guilty  of  the  negligence  which 
caused  plaintiff's  injury."    *    *    * 

The  court  reviewed  the  evidence  at  length,  and  the  points  decided  are  set 
forth  in  the  syllabus  by  the  court  as  follows: 

"1.  In  an  action  against  a  railroad  company  for  the  negligence  of  its  servants 
operating  a  train,  where  the  jury  find  generally  for  the  plaintiff,  and,  under 
chapter  324,  Gen.  Laws  1895,  also  find  that  a  certain  employee  named  in  the 
verdict  was  guilty  of  the  negligence  which  occasioned  the  injury,  such  finding 
excludes,  by  necessary  implication,  the  negligence  of  every  other  employee  on 
the  train,  and,  if  the  evidence  fails  to  support  the  negligence  of  the  employee 
named,  judgment  for  the  defendant  is  authorized  under  chapter  324,  Gen. 
Laws  1895. 

"2.  Evidence  in  this  case  considered  and  held  to  show  that  an  engineer  of 
a  freight  train  running  on  the  road  was  exercising  ordinary  care,  and  not  negli- 
gent in  the  stoppage  of  the  train,  whereby,  under  the  claim  of  plaintiff,  the 
latter  was  thrown  down  and  injured  while  passing  over  the  top  of  the  same,  in 
obeying  the  orders  01  his  conductor." 

Member  of  bridge  gang  injured — Defective  appliance  —  Pleading  —  Proximate 
cause.  —  In  Wallin  v.  Eastern  R'y  Co.  of  Minnesota  {Minnesota,  May,  igoij, 
86  N.  W.  Rep.  76,  the  facts  are  sufficiently  stated  in  the  syllabus  by  the  court 
as  follows: 

"1.  The  complaint  in  this  action  states  that  appellant  operated  a  railroad  in 
the  State  of  Wisconsin,  and  engaged  a  (  bridge  gang,"  at  West  Superior,  to 
operate  from  that  point  the  repair  and  reconstruction  of  bridges  along  its  line. 
As  a  part  of  the  consideration  of  the  hiring  contract,  appellant  agreed  to  daily 
transport  the  men  to  and  from  West  Superior  to  the  station  nearest  the  place  of 
their  day's  labor  by  means  of  its  regular  trains,  and  for  their  transportation 
from  such  station  to  their  point  of  work  they  were  furnished  hand  cars,  to  be 
propelled  by  themselves.  While  respondent,  who  was  one  of  the  crew,  was 
riding  on  a  hand  car  from  the  place  of  that  day's  work  to  a  station  where  they 
would  board  appellant's  train  back  to  West  Superior,  another  hand  car,  pro- 
pelled by  other  members  of  the  same  gang,  overtook  the  first  car,  and  was  neg- 
ligently propelled  against  it,  derailing  it  and  causing  injury  to  respondent. 
One  of  the  handles  on  the  front  end  of  the  rear  car,  as  it  was  theo  approaching, 
was  broken  off;  and,  because  of  its  absence,  the  other  handle  on  the  same  end 
of  that  car  caused  the  preceding  car  to  be  pushed  laterally  and  derailed.  Held, 
that  the  complaint  states  a  cause  of  action,  in  the  following  particulars:  The 
respondent  and  other  members  of  the  crew  were  employees  of  appellant,  and 
at  the  time  of  the  injury  were  engaged  in  their  duties  as  such,  within  the 
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meaning  of  chapter  220,  Laws  Wis.  1893.  Benson  v.  Chicago,  St.  Paul,  Minn. 
&  Omaha  R'y  Co.,  78  Minn.  303,  80  N.  W.  Rep.  1050,  7  Am.  Neg.  Rep.  85,  dis- 
tinguished. 

*'  2.  Appellant  was  guilty  of  contributory  negligence  In  failing  to  provide  suit- 
able rules  and  regulations  for  the  control  and  operation  of  hand  cars  under 
such  circumstances. 

"  3.  The  defective  handle  may,  under  the  circumstances  have  been  the  proxi- 
mate cause  of  the  injury,  and  the  proper  rule  in  such  case  is  as  follows:  '  A 
person  guilty  of  negligence  should  be  held  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  person,  fully  acquainted  with  all  the  circum- 
stances which  in  fact  existed,  whether  they  could  have  been  ascertained  by 
reasonable  diligence  or  not,  would  at  the  time  of  the  negligent  act  have  thought 
reasonably  possible  to  follow  if  they  had  occurred  10  his  mind.'  Christianson 
v.  Railway  Co.,  67  Minn.  94,  69  N.  W.  Rep.  640,  approved."  Brown  and 
Lovely,  JJ.,  dissenting.    (Judgment  for  plaintiff  affirmed). 

See  also  syllabus  of  case  reported  in  next  paragraph  (Baker  case),  where  the 
ruling  in  the  Wallin  case  (preceding  paragraph)  was  followed. 

Btakeman  injured  —  Defective  pilot  —  Pleading  —  Proximate  cause.  —  In  Baker 
v.  Great  Northern  R'y  Co.  f  Minnesota,  May,  iqoi),  86  N.  W.  Rep.  82,  the  facts 
are  sufficiently  stated  in  the  following  Byllabus  by  the  court: 

"  The  complaint  alleges  that  defendant  operates  a  railroad  in  Montana,  and 
negligently  permitted  its  roadbed  to  become  soft  and  springy,  and  allowed  sand, 
gravel,  and  stone  to  be  deposited  and  remain  on  and  near  its  track,  and  that  it 
also  negligently  operated  an  engine  with  a  defective  pilot.  While  respondent, 
in  the  performance  of  his  duties  as  a  brakeman,  was  riding  in  the  cab  of  the 
engine,  it  sank  upon  the  yielding  roadbed,  and  the  defective  pilot  stuck  into 
the  gravel  and  stone,  causing  a  stone  to  be  thrown  against  the  cab  window  of 
the  engine,  breaking  the  glass  thereof,  causing  a  piece  of  it  to  enter  and  injure 
respondent's  eye.  Held,  that  the  acts  stated  were  the  proximate  cause  of  the 
injury.  Following  Wallin  v.  Eastern  R'y  Co.,  (currently  decided)  86  N.  W. 
Rep.  76,  10  Am.  Nkg.  Rep.  (preceding  paragraph). 

Brakeman  killed —  Falling  from  top  of  car  —  Intoxication  —  Evidence.  —  In 
Parker  v.  Winona  and  St.  Paul  R.  R.  Co.  (Minnesota,  May,  rgoij,  86  N.  W. 
Rep.  2,  judgment  for  defendant  was  affirmed,  the  court  (per  Start,  Ch.  J.), 
stating  the  case  as  follows:  "  The  plaintiff  *s  alleged  cause  of  action  as  stated 
in  her  complaint,  is  substantially  this:  She  is  the  widow  of  Henry  Parker, 
deceased,  and  the  administratrix  of  his  estate.  Her  intestate  was  a  brake- 
man  in  the  employ  of  the  defendant,  and  on  the  evening  of  September  10.  1896, 
he  voluntarily  became  so  drunk  as  to  be  insensible  of  the  dangers  attending  the 
performance  of  his  duties  as  such  brakeman  upon  the  freight  train  of  the 
defendant,  and  wholly  incapacitated  for  the  performance  of  such  duties,  all  of 
which  the  employees  in  charge  of  the  train  then  knew.  While  he  was  upon  the 
top  of  the  moving  train,  which  was  a  place  of  peril  to  him  by  reason  of  his 
condition,  as  the  conductor  and  the  other  brakemen  of  the  train  then  knew,  he 
fell  therefrom,  and  received  injuries  which  resulted  in  his  death.  The  defend- 
ant's employees  in  charge  of  the  train,  after  learning  of  his  condition,  had  a  full 
opportunity  to  stop  the  train  and  remove  him  therefrom,  and  their  failure  to 
do  so  was  such  negligence  on  the  part  of  the  defendant  as  entitles  the  plaintiff 
to  recover  damages  on  account  of  his  death.  The  answer  of  the  defendant  was, 
in  effect,  a  general  denial,   except  that  it  alleged  that  the  injury  and  death 
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of  the  plaintiff's  intestate  was  due  solely  to  his  own  negligence.  At  the  close  of 
the  plaintiff's  evidence  the  trial  court  directed  a  verdict  lor  the  defendant,  and 
the  plaintiff  appealed  from  an  order  denying  her  motion  for  a  new  trial."  *  •  * 
The  syllabus  by  the  court  states  the  points  decided  as  follows: 
"i.  Action  to  recover  damages  for  the  death  of  plaintiff's  intestate,  on  the 
ground  that  the  defendant  failed  to  take  any  measures  to  protect  the  deceased 
irom  the  consequences  of  his  voluntary  intoxication  while  upon  one  of  its 
ireight  trains  as  a  brakeman.  Held,  thai  the  trial  court  rightly  directed  a  ver- 
dict for  the  defendant,  because  the  evidence  failed  to  show  that  its  train  em- 
ployees had  any  notice  or  knowledge  of  the  condition  of  the  deceased. 

"2.  The  admissions  of  the  conductor  and  brakeman  of  the  train,  which  were 
no  part  of  the  res  gesta,  to  the  effect  that  they  knew  before  the  deceased  was 
killed  that  he  was  drunk,  were  incompetent  as  evidence  against  the  defendant." 
•(Order  denying  new  trial  affirmed). 

Brakeman  killed  in  collision  —  Defective  appliance  —  Pleading.  —  In  CRANDALL 
9.  Great  Northern  R'y  Co.  (Minnesota*  May,  iqot)%  86  N.  W.  Rep.  io,  brake- 
man  killed  in  collision,  judgment  for  plaintiff  was  affirmed,  the  court  (per 
Lewis,  J.),  stating  the  case  as  follows:  "  The  complaint  alleges  that  John  Cran- 
dall,  plaintiff's  intestate,  was  in  defendant's  employ  as  a  brakeman  on  one  of 
its  freight  trains;  that  it  was  the  custom  of  defendant  to  use  automatic  air 
brakes  upon  all  of  its  freight  trains,  and  in  making  up  trains  to  provide  that 
cars  not  so  equipped  be  placed  in  the  rear;  that  upon  this  occasion,  contrary  to 
its  rule,  defendant  placed  a  certain  freight  car,  not  so  provided.  In  the  middle 
of  a  freight  train  made  up  of  about  forty  cars,  which  was  otherwise  completely 
equipped  with  automatic  air  brakes;  that  the  effect  of  placing  such  car,  known 
as  a  '  jack '  car,  midway  in  the  train,  was  that  in  rounding  a  sharp  curve  the 
coupling  of  this  car  broke,  dividing  the  train  into  two  parts;  that,  when  the 
engineer  brought  the  front  portion  of  the  train  to  a  standstill,  Crandall,  in  the 
performance  of  his  duties  as  brakeman,  was  required  to  go  between  the  engine 
«nd  first  car  for  the  purpose  of  uncoupling  the  same,  and  while  so  engaged  the 
rear  portion  of  the  train  came  on,  colliding  with  and  driving  the  front  portion 
Against  the  engine,  causing  the  injuries  from  which  death  ensued.  The  specific 
act  of  negligence  charged  against  appellant  is  the  breaking  of  its  system  of  air 
attachments  on  the  train,  by  reason  of  which,  when  rounding  the  curve,  the 
back  portion  broke  loose  from  its  forward  part  thereby  placing  it  beyond  the 
•engineer's  control.  And  respondent's  claim  is  that,  had  the  train  not  been  so 
segregated,  and  the  usual  air  attachments  severed  by  reason  of  placing  the  'jack' 
<ar  in  the  center  thereof,  the  accident  would  not  have  happened.  It  is  further 
stated  that  this  accident  occurred  in  North  Dakota,  and  for  the  purpose  of 
pleading  the  law  of  that  State  with  reference  to  the  liability  of  appellant  for 
•such  injury  the  following  allegation  was  set  out  in  the  complaint:  '  That  for 
a  long  time,  to  wit,  continuously  during  all  the  times  since  before  the  said  injury 
occurred  to  said  deceased,  as  hereinafter  staled,  it  was  the  law  of  North  Dakota 
that  railroad  companies  running  and  operating  railroads  should  be  liable  and 
responsible  for  injuries  occurring  to  their  servants  through  negligence  and 
carelessness  of  fellow-servants  engaged  in  the  same  employment  and  in  the 
same  work.'  This  complaint  was  demurred  to  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and,  demurrer  having  been 
overruled,  appellant  appeals  from  an  order  denying  a  new  trial."    *    *    * 

The  syllabus  by  the  court  states  the  case  and  points  as  follows: 
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"i.  The  courts  of  Minnesota  do  not  take  judicial  notice  of  the  common  law 
of  a  sister  State. 

"2.  The  common  law  of  a  sister  State,  in  the  absence  of  pleading  and  proof 
to  the  contrary,  will  be  presumed  to  be  the  same  as  in  the  State  of  the  forum. 

"3.  In  pleading  the  common  law  of  another  State,  it  is  sufficient  to  state  as  a 
fact  what  the  law  is,  without  setting  out  decisions  of  the  courts.  Decisions, 
opinions  and  customs  constitute  the  evidence  of  the  law. 

"4.  A  complaint  contained  the  following  allegations  as  to  the  law  of  North 
Dakota:  *  That  for  a  long  time,  to  wit,  continuously  during  all  the  times  since 
before  the  said  injury  occurred  to  said  deceased,  as  hereinafter  stated,  it  was  the 
law  of  North  Dakota  that  railroad  companies  running  and  operating  railroads 
should  be  liable  and  responsible  for  injuries  occurring  to  their  servants  through 
negligence  and  carelessness  of  fellow-servants  engaged  in  the  same  employment 
and  in  the  same  work.'  Held,  to  be  a  sufficient  pleading  as  to  the  common  law 
of  that  State. 

"5.  A  complaint  stated  it  to  be  the  custom  of  a  railway  company  to  operate 
Us  freight  trains  fully  equipped  with  air  brakes;  that  the  company  negligently 
placed  a  '  jack  '  car  (one  not  furnished  with  air  attachments)  in  the  middle  of  a 
train,  thereby  disconnecting  the  air-brake  system,  so  that  in  rounding  an  abrupt 
curve  the  coupling  of  the  '  jack '  car  broke,  and  the  train  divided;  that  when 
the  first  part  of  the  train  was  brought  to  a  stop,  and  while  a  brakeman  was,  in 
the  performance  of  his  duties,  uncoupling  the  engine  and  the  first  car,  the  rear 
portion  collided  with  forward  part,  thereby  causing  the  injury.  Held,  that  the 
complaint  states  a  cause  of  action,  and  that  the  proximate  cause  of  the  injury 
lay  in  thus  segregating  the  automatic  system,  leaving  the  end  of  the  train 
beyond  the  control  of  the  engineer."    (Order  denying  new  trial  affirmed). 


COLLINS  V.  CITY  OF  JAIMESVILLE, 

Supreme  Court,  Wisconsin,  August,  ipor. 


DEFECTIVE  SIDEWALK—  USE  OF  LIMB  BY  INJURED  PARTY  — WIT- 
NESS. —  In  an  action  to  recover  damages  for  injuries  caused  by  a  defec- 
tive sidewalk,  a  person  not  an  expert  may  testify  as  to  the  manner  in  which 
the  injured  party  used  her  foot  in  walking  after  she  recovered  from  her 
injury  (1). 

EVIDENCE  —  IMMATERIAL.  —  Permitting  a  witness  to  testify  that  he 
knew  at  what  place  on  the  sidewalk  it  was  claimed  plaintiff  was  injured 
and  to  state  the  place,  while  not  competent  was  not  prejudicial. 

PERSONAL  INJURIES  —  EVIDENCE  —  EXPERT.  —  A  physician  who 
treated  the  injured  party  testified  that  the  fracture  of  the  small  bone  of  the 
leg  was  accompanied  by  a  straining  of  the  ligaments  and  other  injuries 
characteristic  of  fractures  about  or  near  the  ankle  joint  and  also  below  that 

1.  For  other  actions  arising  out  of    Rep.,  and  the  current  numbers  of  that 
Accidents  on  Defective  Sidewalks, from    series  of  Reports. 
2897  to  date,  see  vols.  1-10  Am.  Neg. 
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point;  another  physician  testified  that  he  found  an  abnormal  condition  of 
the  ligaments  existed  about  the  ankle  joint  and  at  the  upper  portion  of  the 
heel  bone.  Held,  that  there  was  sufficient  evidence  to  justify  the  testimony 
of  a  physician,  as  an  expert,  on  the  theory  that  there  was  evidence  tending 
to  prove  plaintiff's  injury  included  a  strain  of  the  ligaments  of  her  limb 
extending  from  the  place  of  the  bone  fracture  down  to  the  heel. 

WITNESS  — LEADING  QUESTION. —  A  question  to  a  witness,  for  the  pur. 
pose  of  showing  that  plaintiff  received  her  injury  by  falling  from  a  fence 
at  or  about  the  line  of  the  sidewalk,  as  to  whether  she  did  not  see  the  acci- 
dent happen  that  way,  was  properly  ruled  out  as  the  question  was  leading. 

CHILD  PLAYING  ON  SIDEWALK  —  TRAVELER.  —  A  child  who  while 
using  the  sidewalk  in  going  from  one  place  to  another  incidentally  indulges 
in  pastime  or  play,  but  is  not  thereby  diverted  from  going  straight  to  her 
destination  is  a  traveler,  and  entitled  to  the  protection  of  the  law  as  regards 
the  duty  of  a  municipality  to  keep  its  sidewalks  in  a  reasonably  safe 
condition. 

TRAVELERS  —  SIDEWALK  —  ERRONEOUS  INSTRUCTION.  —  An  instruc- 
tion that  "  persons  walking  on  a  sidewalk  have  a  right  to  presume  that  it  is 
in  a  reasonably  safe  condition  for  travel  and  the  traveler  is  not  called  upon 
to  look  especially  as  to  whether  such  walk  is  in  a  sufficiently  safe  condition 
and  properly  maintained  or  not;  and  soordinaty  care  on  the  part  of  a  trav- 
eler is  presumed  upon  this  ground,"  is  erroneous  and  prejudicially  mis- 
leading, and  it  was  not  rendered  harmless  by  an  added  instruction  to  the 
effect  that  if  a  person  knows  of  a  dangerous  defect  in  a  sidewalk  he  must 
use  greater  care  than  if  he  is  ignorant  thereof,  for  the  jury  were  still  left  to 
be  guided  by  the  idea  that  notwithstanding  plaintiff's  knowledge  of  the 
defect,  she  yet  had  a  right  to  presume  that  the  walk  was  in  a  reasonably 
safe  condition  for  her  use,  and  to  recover  without  evidence  to  excuse  for 
not  remembering  and  avoiding  it. 

EXCESSIVE  DAMAGES.  —  A  verdict  in  action  for  injuries  caused  by  a  defec- 
tive sidewalk,  for  $2,800  was  excessive,  where  plaintiff  suffered  a  simple 
fracture  of  the  small  bone  of  the  left  leg  near  the  ankle  joint. 

RES  ADJUDICATA.  —  A  decision  as  to  amount  of  damages  recoverable  on  a 
given  state  of  facts  in  a  particular  case,  when  once  rendered  in  the  Supreme 
Court  is  res  adjudicata  and  absolutely  controlling  in  such  case,  the  same  as 
a  decision  upon  any  other  question;  and  a  verdict  for  more  than  the  amount 
once  held  erroneous  because  excessive  cannot  be  held  good  upon  substan- 
tially the  same  evidence  at  subsequent  trial. 

Appeal  from  Circuit  Court,  Dane  county. 

Action  by  Ann  Collins  against  the  City  of  Janesville  for  personal 
injuries  alleged  to  have  been  caused  by  a  defective  sidewalk.  From 
a  judgment  in  favor  of  plaintiff  and  an  order  denying  a  motion  for 
a  new  trial  defendant  appeals.     Judgment  reversed. 

"Action  to  recover  for  personal  injuries  said  to  have  been  caused 
by  a  defective  sidewalk.  The  defense  covered  all  the  material  facts 
alleged   in  the  complaint  except  the  fact  that  plaintiff  received 
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an  injury.  It  was  claimed  by  defendant,  among  other  things,  that 
the  injury  was  caused  by  a  fall  from  a  fence;  also  that  the  injury 
was  attributable  to  contributory  negligence  on  the  part  of  plaintiff. 
There  was  evidence  to  establish  the  material  allegations  of  the  com- 
plaint and  evidence  to  go  to  the  jury  on  the  question  of  where  the 
injury  occurred,  the  nature  of  it,  and  the  subject  of  contributory 
fault  on  plaintiff's  part.  The  defect  in  the  walk,  the  nature  of  the 
injury  and  its  effect,  which  the  evidence  established  or  tended  to 
establish,  were  as  follows:  There  was  a  hole  in  the  sidewalk  large 
enough  to  admit  plaintiff's  foot.  The  hole  had  existed  for  a  con- 
siderable length  of  time  to  the  knowledge  of  defendant  and  plaintiff 
as  well.  Plaintiff  was  traveling  on  the  sidewalk  about  eight  o'clock 
in  the  evening  in  June,  1895,  and  while  so  traveling  her  foot  went 
into  the  hole,  causing  her  to  fall  and  break  the  small  bone  of  her  leg 
a  little  above  the  ankle  joint;  also  to  strain  and  injure  the  ligaments* 
muscles  and  tendons  of  the  leg  and  ankle  at  or  near  the  point  of  the 
fracture.  As  a  result  of  the  injury  plaintiff  was  confined  to  her  bed 
about  a  month,  was  thereafter  for  about  a  month  obliged  to  be 
carried  when  she  moved  about,  and  thereafter  for  about  two  and 
one-half  months  she  was  obliged  to  use  a  crutch  or  cane  in  walking. 
She  suffered  considerable  pain.  The  use  of  the  injured  limb  and 
foot  had  been  restored  except  that  plaintiff  limps  slightly,  suffers 
some  pain  in  damp  weather,  cannot  use  the  limb  as  freely  as 
formerly  in  walking  up  and  down  stairs  or  in  dancing,  the  use  of  the 
limb  by  walking  or  standing  for  a  considerable  length  of  time  causes 
some  pain  and  some  swelling  of  the  ankle,  and  there  is  some  chronic 
inflammation  of  the  ligaments  of  the  ankle  joint  and  some  enlarge- 
ment of  the  tissues  at  that  point,  causing  some  tenderness  and  slight 
loss  of  motion  of  the  ankle  and  foot.  Plaintiff  was  about  fourteen 
years  of  age  when  she  received  the  injury.  The  jury  found  in  her 
favor  in  the  sum  of  $2,800,  for  which  judgment  was  rendered  with 
costs." 

F.  C.  Burpee,  City  Attorney,  for  appellant. 

J.  J.  Cunningham,  for  respondent. 

Marshall,  J.  (after  stating  the  facts).  —  A  witness  who  had 
observed  the  manner  in  which  respondent  used  her  foot  in  walking 
after  she  recovered  from  her  injury,  so  far  as  recovery  had  taken 
place  up  to  the  time  of  the  trial,  was  permitted  against  objection  by 
appellant's  counsel  to  answer  a  question  as  to  what  she  saw  regard- 
ing such  use.  That  is  assigned  as  error  upon  the  ground  that  the 
witness  was  not  an  expert.  We  fail  to  see  anything  in  the  question 
to  suggest  that  it  called  for  opinion  evidence  of  any  kind.  The 
answer  that  the  witness  gave  was  not  responsive  to  the  question  and 
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possibly  was  objectionable,  but  no  motion  was  made  to  strike  it  out, 
so  no  error  can  be  considered  except  as  to  the  question  itself.  It 
was  certainly  competent  for  any  one  who  had  seen  the  girl  walk  to 
state  how  she  handled  her  foot,  whether  she  limped  or  favored  it  in 
any  way,  and  that  was  the  sole  nature  of  the  information  called  for 
by  the  question  objected  to. 

A  witness  for  plaintiff  was  permitted  to  testify  that  he  knew  at 
what  place  on  the  walk  it  was  claimed  respondent  was  injured  and 
to  state  the  place.  The  meaning  of  the  question  is  not  clear.  It 
may  have  been  directed  to  whether  the  witness  knew  where  respond- 
ent claimed  she  was  injured  at  or  about  the  time  he  observed  the 
defect  in  the  sidewalk,  or  that  he  knew  where  she  claimed  on  the 
trial  the  injury  took  place,  or  that  he  knew  where  she  was  reputed 
to  have  received  the  injury.  In  either  event  the  evidence  does  not 
seem  competent.  But  in  view  of  the  other  evidence  in  the  case  we 
are  not  prepared  to  say  it  was  prejudicial.  The  better  way  was  to 
sustain  the  objection.  Whether  the  witness  knew  where  respondent 
or  any  one  else  claimed  she  was  injured  was  not  material  to  the  case 
or  to  the  witness's  competency  to  testify  in  regard  to  the  existence 
of  the  defect,  which  was  the  real  purpose  for  which  he  was 
called. 

A  physician  who  testified  as  an  expert  was  permitted  to  give  his 
opinion,  on  the  theory  that  there  was  evidence  in  the  case  tending 
to  prove  that  respondent's  injury  included  a  strain  of  the  ligaments 
of  her  limb  extending  from  the  place  of  the  bone  fracture  down  to 
the  heel.  As  we  read  the  evidence  the  assumption  was  well 
grounded.  Dr.  Pember,  who  treated  the  injured  limb,  testified  that 
the  fracture  of  the  small  bone  of  the  leg  was  accompanied  by  a 
straining  of  the  ligaments  and  other  injuries  that  are  characteristic 
of  fractures  about  or  near  the  ankle  joint  and  also  below  that  point. 
Dr.  Harper  testified  that  upon  examination  of  the  girl's  foot  he 
found  that  an  abnormal  condition  of  the  ligaments  existed  about  the 
ankle  joint  and  at  the  upper  portion  of  the  heel  bone.  There  is 
other  evidence  fully  justifying  the  assumption  complained  of. 

A  long  and  somewhat  indefinite  question  to  one  of  the  experts 
called  by  respondent  was  condemned  by  the  court.  Nevertheless, 
on  respondent's  counsel  pressing  for  permission  to  have  it  answered, 
permission  was  granted,  the  circuit  judge  indicating  that  he  was 
still  of  the  opinion  that  the  question  was  so  indefinite  as  to  be 
objectionable,  but  said  that  it  might  be  answered  at  the  risk  of 
counsel.  In  Boltz  v.  Town  of  Sullivan,  101  Wis.  608,  5  Am.  Neg. 
Rep.  508,  77  N.  W.  Rep.  870,  this  court  took  occasion  to  criticise 
that  method  of  dealing  with  a  judicial  question.    We  reaffirm  what 
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was  there  said  (i).     When  an  objection  to  evidence  is  properly 
made  upon  a  trial  it  should  be  considered  and  the  question  presented 

i.  The  criticism   by  the  Wisconsin  purpose  of  influencing  a  jury  in  a  case 

Supreme  Court  of  the  method  of  a  trial  on  trial  is  generally  held   to  be  im- 

court  in  dealing  with  a  judicial  ques-  proper.     Facts  are  to  be  established  by 

tion,  referred    to    in    the    opinion  of  evidence    given    in  court    from    the 

Marshall,  J.  in  the  case  at  bar,  ap-  mouths    of  witnesses,   or  depositions 

pears  in  the  case  of  Boltz  v.  Town  of  taken  out  of  court,  or  papers  and  rec- 

Sullivan,  101  Wis.  608,  reported  in  5  ords  and  things  properly    produced. 

Am.  Neg.  Rep.  508.  The  law  applicable  to  the  case  is  to  be 

After  reviewing  the  points  in  that  pronounced  by  the  trial  court  upon  the 
case,  Marshall,  J.,  said  (page  513  of  bench.  The  arguments  of  counsel  to 
5  Am.  Neg.  Rep.):  "  What  has  been  the  jury  are  to  be  confined  to  reason* 
said  covers  all  the  assignments  of  error  ing,  and  the  drawing  of  deductions 
made  by  appellant's  counsel,  except  from  the  evidence  in  the  light  of  the 
that  the  court  permitted  plaintiff's  law  as  counsel  assumes  the  court  will 
counsel  to  read  to  the  jury  an  extract  pronounce  it.  In  that  light  he  is  to 
from  the  opinion  of  Chief  Justice  Dix-  reason  from  the  evidence  as  to  the  facts 
on  in  Wheeler  v.  Town  of  West  port,  which,  to  his  mind,  such  evidence  estab- 
30  Wis.  392.  That  was  objected  to  and  lishes,  and  which  the  jury  should  say  it 
the  court,  after  ruling  that  it  was  im-  establishes.  The  following  authorities 
proper,  said,  in  effect,  that  the  reading  may  be  referred  to,  among  the  numer- 
might  proceed  as  a  part  of  the  argu-  ous  decisions  of  courts  on  the  subject 
ment  of  plaintiff's  counsel,  but  at  his  of  reading  from  law  books  and  the  de- 
peril.  We  should  say  here  in  passing,  cisions  of  courts,  or  other  books,  to 
with  due  respect  for  the  learned  judge  juries:  Baker  v.  City  of  Madison,  to 
who  presided  at  the  trial,  that  for  the  Wis.  137;  Mullen  v.  Reioig,  72  Wis. 
instant  he  hardly  met  with  proper  ju-  388;  Boyle  v.  State,  57  Wis.  472;  Ash- 
dicial  firmness  the  situation  presented,  worth  v.  Kitt ridge,  12  Cush.  193;  Fraser 
The  reading  proposed  was  not  proper,  v.  Jennison,  42  Mich.  206;  Com.  v. 
The  court  appreciated  that  fact  and  so  Sturtivant,  117  Mass.  122;  Com.  v. 
ruled,  and  then  laid  aside  for  the  mo-  Brown,  121  Mass.  69;  Whiton  v.  fo- 
ment that  judicial  order  which  should  surance  Co.,  109  Mass.  24;  Huffman  ». 
at  all  times  govern  a  trial,  and  informed  Click,  77  N.  C.  55;  Gregory's  Adm'r 
counsel  that  he  might  put  error  into  v.  Railroad  Co.,  37  W.  Va.  606;  Rail- 
the  record  if  he  chose,  but  must  take  way  Co.  v.  Wesch,  (Tex.  Civ.  App.)„ 
the  consequences.  It  is  permissible  21  S.  W.  Rep.  62;  Steffenson  v.  Rail- 
and  excusable  for  courts  to  err  if  done  way  Co.,  48  Minn.  285;  Railway  Co. 
honestly  and  inadvertnently.  All  do  v.  King,  88  Ga.  443;  Williams  v.  Rail- 
it,  none  are  infallible;  but  duty  to  lili-  way  Co.,  126  N.  Y.  96;  Humbarger  v. 
gants  and  the  careful  administration  Cary,  (Ind.  Sup.)  44  N.  E.  Rep.  302; 
of  the  law  are  inconsistent  with  know-  Stratton  v.  Dole,  (Neb.)  63  N.  W.  Rep. 
ingly  permitting,  against  proper  objec-  875;  Telegraph  Co.  v.  Teague,  (Tex. 
tions,  improper  conduct  on  a  trial  at  Civ.  App.)  27  S.  W.  Rep.  958;  Publish* 
any  point,  even  if  the  trespasser  upon  ing  Co.  v.  McDonald,  n  C.  C.  A.  155. 
the  rules  be  willing  to  take  his  chances  63  Fed.  Rep.  238;  Dillingham  v.  Wood, 
on  the  result  in  his  favor  being  dis-  (Tex.  Civ.  App.)  27  S.  W.  Rep.  1074; 
turbed  because  of  such  conduct.  The  Wolf  v.  Shannon,  50  111.  App.  396; 
reading  of  legal  opinions  or  the  law  as  Edwards  v.  Common  Council  of  Village 
laid  down  by  text  write  rs,  or  reading  of  Three  Rivers,  96  Mich.  625.*'  •  *  * 
from  other  books  or  papers,  for  the 
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decided  according  to  the  right  of  the  matter  as  the  court  under- 
stands it.  It  is  highly  improper  to  decide  such  a  question  regardless 
of  principles  of  law  merely  because  counsel  is  willing  to  take  his 
chances  upon  the  reviewing  court  upholding  his  view.  Such  a 
decision  has  no  element  in  it  of  judicial  determination  which  appel- 
late courts  are  created  to  review.  It  contains  merely  the  judgment 
of  the  favored  attorney,  though  in  form  it  is  the  judgment  of  the 
court.  In  regard  to  the  question  itself  we  shall  not  spend  much 
time.  In  our  judgment  it  might  have  been  made  more  concise.  It 
is  far  from  being  a  model,  yet  we  are  not  prepared  to  say  that  it 
was  prejudicially  indefinite  or  that  it  contained  any  assumption 
which  could  not  be  referred  to  evidence  in  the  case  which  the  jury 
had  a  right  to  believe.  It  was  evidently  well  understood  by  the  wit- 
ness. In  that  view  we  must  hold  that  there  was  no  reversible  error 
committed  in  permitting  it  to  be  answered. 

For  the  purpose  of  testing  the  weight  that  should  be  given  to  the 
evidence  of  one  of  the  physicians  who  gave  opinion  evidence  in  favor 
of  respondent,  and  who  said  that  he  discovered  on  an  examination 
of  her  foot  that  there  was  some  chronic  inflammation  in  the  ankle 
joint,  he  was  asked  if  there  was  usually  a  recovery  as  to  inflamma- 
tion in  the  joint  within  six  years'  time,  counsel  stating,  in  effect,  to 
the  court  and  the  witness,  that  he  was  speaking  with  reference  to 
such  a  case  as  the  one  under  investigation.  A  general  objection 
to  the  question  was  sustained  upon  the  ground  that  it  did  not  call  for 
an  opinion  based  on  such  a  case  as  the  one  made  by  the  evidence. 
That  was  clearly  wrong,  because  counsel  said  distinctly  that  he 
referred  in  his  question  to  such  a  case.  The  witness  should  have 
been  permitted  to  answer. 

For  the  purpose  of  showing  that  respondent  received  her  injury  by 
falling  from  a  fence  at  or  about  the  line  of  the  sidewalk,  one  of 
appellant's  witnesses  was  asked  a  direct  question  as  to  whether  she 
did  not  see  the  accident  happen  that  way.  Upon  a  general  objec- 
tion thereto  the  question  was  ruled  out,  no  reason  being  assigned 
therefor.  The  ruling  was  proper  on  the  ground  that  the  question 
was  leading. 

Several  exceptions  to  refusals  to  instruct  the  jury  as  requested  by 
appellant's  counsel  are  called  to  our  attention.  It  does  not  appear 
necessary  to  refer  to  them  in  detail.  All  the  refused  instructions, 
so  far  as  material,  seem  to  have  been  given  in  substance  in  the  gen- 
eral charge. 

The  court  instructed  the  jury  that  "  if  a  child,  while  using  the 
sidewalk  in  going  from  one  place  to  another,  incidentally  indulges 
in  some  pastime  or  play,  but  is  not  thereby  diverted  from  going 
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straight  to  her  destination,  she  is  a  traveler  in  the  eye  of  the  law, 
and  that  if  respondent  was  using  the  walk  in  going  directly  from  her 
home  to  a  neighbor's,  as  she  claims,  and  at  the  same  time  she  was 
accompanied  by  children  who  were  playing,  but  she  did  not  stop  to 
play  with  them,  or  if  she  was  engaged  in  any  pastime  incidentally, 
but  was  not  thereby  diverted  from  going  straight  to  her  destination, 
she  was  a  traveler."     That  is  claimed  to  be  an  erroneous  statement 
of  the  law.     It  is  clear  that  the  purpose  was  to  instruct  the  jury  in 
accordance  with  the  rule  laid  down  in  Reed  v.  City  of  Madison,  83 
Wis.  171,  53  N.  W.  Rep.  547,  where  the  court  said,  in  effect,  that  if 
a  child,  in  using  a  sidewalk  to  go  from  place  to  place,  incidentally 
rolls  her  hoop  as  she  walks  along,  she  is  nevertheless  a  traveler  and 
entitled  to  the  protection  of  the  law  as  regards  the  duty  of  a  munici- 
pality to  keep  its  sidewalks  in  a  reasonably  safe  condition.     Appel- 
lant's counsel  says  the  language  of  the  court  was  not  sufficiently 
clear  to  prevent  the  jury  from  getting  the  idea  that  a  child,  while 
journeying  upon  a  sidewalk,  may  incidentally  stop  to  play  without 
losing  her  character  as  a  traveler.     The  reason  for  that  contention 
is  not  perceived  by  the  most  careful  reading  of  the  instruction  com' 
plained  of,  especially  in  view  of  the  fact  that  following  the  instruc- 
tion the  court  said:     "  If,  on  the  other  hand,  you  believe  and  find 
that  she  started  from  her  home  to  her  neighbor's  and  was  diverted 
from  this  purpose  and  stopped  to  play  with  other  children,  and  she 
was  injured  on  the  sidewalk  while  engaged  in  playing,  she  cannot 
recover." 

The  court  further  instructed  the  jury  that,  "Persons  walking  on 
a  sidewalk  have  a  right  to  presume  that  it  is  in  a  reasonably  safe 
condition  for  travel  and  the  traveler  is  not  called  upon  to  look 
especially  as  to  whether  such  walk  is  in  a  sufficiently  safe  condition 
and  properly  maintained  or  not  and  so  ordinary  care  on  the  part  of 
a  traveler  is  presumed  upon  this  ground."  It  being  undisputed 
that  respondent  knew  of  the  defect  before  the  accident,  that 
instruction  was  clearly  erroneous  and  prejudicially  misleading.  The 
same  instruction  was  given  upon  the  former  trial,  and  was  condemned 
in  unmistakable  language.  Collins  v.  City  of  Janesville,  107  Wis. 
436,  83  N.  W.  Rep.  695  (1).  No  good  reason  is  perceived  why  it 
was  repeated.  The  idea  that  a  person  with  knowledge  of  a  danger- 
ous defect  in  a  sidewalk  can  use  it  regardless  thereof,  that  is,  with 
the  presumption  that  there  is  no  such  defect,  is  erroneous  to  a  high 
degree.  The  better  way  was  to  omit  the  instruction.  Having  given 
it,  the  court  should  have  stated  that  it  did  not  apply  to  the  facts  of 

1.  See  also  Collins  v.  City  of  Janes-  of  which  is  given  in  4  Am.  Nig.  Rj». 
ville,  (Wisconsin  May,  1898)  abstract    100. 
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this  case  because  respondent  knew  of  the  defect;  that  such  circum- 
stance displaced  the  presumption  that  would  otherwise  exist  in  her 
favor  and  required  some  evidence,  direct  or  circumstantial,  reason- 
ably  sufficient  to  overcome  the  presumption  of  negligence  raised  by 
such  knowledge,  by  showing  that  she  was  proceeding  upon  the  walk 
paying  attention  to  the  necessity  of  avoiding  the  danger,  or  that 
she  forgot  the  existence  of  it  and  that  her  forgetfulness  under  the 
circumstances   was  consistent  with   ordinary   care.     Some   courts 
have  held  that  if  a  person  knows  of  a  dangerous  defect  in  a  side- 
walk he  is  bound  at  his  peril  to  remember  it.     Gilman  v.  Inhabitants 
of  Deerfield,  15  Gray,  577;  Bruker  v.  Town  of  Covington,  69  Ind. 
35>  35  Am.  Rep.  202.     But  this  court,  in  harmony  with  the  weight 
of  authority,  holds  to  the  more  reasonable  and  humane  rule  that  a 
person  may  forget  the  existence  of  a  defect  in  a  street  or  sidewalk 
and  thereby  receive  a  personal  injury,  and  yet  be  in  the  exercise  of 
ordinary  care..     Cuthbertv.  City  of  Appleton,  24  Wis.  383;  Wheeler 
v.  Town  of  Westport,  30  Wis.  392 ;  Simonds  z>.  City  of  Baraboo,  9$ 
Wis.  40,  67  N.  W.  Rep.  40;  Crites  v.  City  of  New  Richmond,  98 
Wis.  55,  73  N.  W.  Rep.  322.     An  examination  of  those  cases  will 
show  that  the  law  is  that  if  a  person  knows  of  a  dangerous  defect 
in  a  sidewalk  and  is  injured  thereby,  it  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  remembered  it  and  was  negligent, 
but  that  the  presumption  is  rebuttable  and  gives  way  so  readily  to 
explanatory  circumstances  that  any  reasonable  excuse  for  the  forget- 
fulness is  sufficient  to  carry  the  case  to  the  jury  on  the  question  of  the 
plaintiff's  contributory  negligence.    In  Wheeler  v.  Town  of  Westport, 
supra,  there  was  proof  that  the  injury  happened  on  a  dark  night  and 
that  the  injured  person  was  a  physician  on  his  way  to  attend  a  patient; 
that  he  was  familiar  with  the  defect,  but  was  engaged  in  conversa- 
tion with  the  messenger  who  summoned  him,  by  reason  whereof,  in 
momentary  forgetfulness  of  the  known  danger,  he  collided  with  it. 
Under  those  circumstances  it  was  held  that  the  jury  were  justified 
in  saying  that  the  failure  to  remember  was  consistent  with  ordinary 
care.     In  Crites  v.  City  of  New  Richmond,  supra,  the  proof  was 
that  as  the  injured    person  was  traveling  upon  the  sidewalk  an 
acquaintance  called  to  him  from  the  opposite  side  of  the  street;  that 
his  attention  was  thereby  diverted  from  the  walk  upon  which  he 
was  traveling,  by  reason  whereof  he  stepped  into  a  hole  in  the  walk, 
with  which  he  was  familiar,  and  which  was  in  plain  sight,  and  was 
injured.     In  Cumisky  v.  City  of  Kenosha,  87  Wis.  286,  58  N.  W. 
Rep.  395,  plaintiff  fell  over  a  dangerous  ridge  of  ice  on  a  sidewalk. 
She  knew  of  the  obstruction  and  had  passed  over  it  but  a  few  hours 
before.     When  the  accident  happened  she  was  hurrying  along  to 
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avoid  meeting  a  large  number  of  workmen  who  had  just  stopped 
work  for  the  day  and  were  about  to  leave  the  shop  to  go  to  their 
homes.  She  was  a  nervous,  timid  woman.  The  desire  to  avoid 
meeting  the  men  engrossed  her  thoughts  and  diverted  her  attention 
from  the  walk.  Just  before  arriving  at  the  obstruction  she  looked 
in  the  direction  of  the  men  to  see  if  they  were  coming.  Such  cir- 
cumstances were  deemed  sufficient  to  carry  the  case  to  the  jury, 
notwithstanding  the  woman's  knowledge  of  the  dangerous  condition 
of  the  walk.  "  Such  facts  and  circumstances,"  said  the  court, 
41  have  often  been  held  by  this  court  to  destroy  the  effect  of  the 
plaintiff's  previous  knowledge  of  the  defect  as  the  ground  of  con- 
tributory negligence,  and  repel  the  presumption  of  negligence  from 
the  plaintiff's  previous  notice  and  knowledge  of  the  obstruction, 
and  that  the  jury  might  properly  so  consider  them."  Enough  has 
been  said  to  demonstrate  clearly  the  erroneous  character  of  the 
instruction  above  considered.  We  might  have  rested  the  decision 
in  regard  thereto  on  what  was  said  upon  the  former  appeal.  In 
view  of  that  decision,  as  before  indicated,  the  instruction  should 
not  have  been  repeated.  Probably  the  trial  court  supposed  that  it 
was  rendered  harmless  by  coupling  with  it  an  instruction  to  the 
effect  that  if  a  person  knows  of  a  dangerous  defect  in  a  sidewalk  he 
must  use  greater  care  than  if  he  is  ignorant  thereof.  Counsel  for 
respondent  seeks  to  sustain  the  instruction  on  that  theory.  The 
added  statement  left  unimpaired  the  erroneous  instruction,  for  the 
jury  were  still  left  to  be  guided  by  the  idea  that,  notwithstanding 
respondent's  knowledge  of  the  defect,  she  yet  had  a  right  to  pre- 
sume that  the  walk  was  in  a  reasonably  safe  condition  for  her  use 
and  to  recover  without  any  evidence  whatever  to  excuse  her  for  not 
remembering  and  avoiding  it. 

On  the  former  appeal  a  verdict  of  $1,700  was  held  excessive. 
Counsel  for  appellant,  by  reference  to  that,  insist  that  the  present 
judgment  of  $2,800  for  damages  must  be  reversed.  To  sustain  it, 
the  claim  is  made  that  the  evidence  in  the  record  before  us  is  sub- 
stantially different  from  that  formerly  reviewed.  A  careful  reading 
and  comparison  of  the  evidence  in  the  two  records  fails  to  sustain 
that  view.  The  evidence  of  respondent  on  the  last  trial  is  substan- 
tially identical  with  that  given  by  her  before.  More  evidence  was 
given  on  the  last  trial  corroborative  of  her  testimony  than  was  given 
before,  but  that  does  not  count  for  much,  as  the  former  decision 
was  made  upon  the  theory  that  the  jury  had  a  right  to  believe  the 
plaintiff's  story  as  to  the  effect  of  the  injury,  to  its  fullest  extent. 
A  greater  number  of  experts  were  sworn  on  the  last  trial  than  on 
the  trial  which  preceded  it,  but  the  increase  upon  the  one  side  was 
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balanced  by  a  corresponding  increase  upon  the  other.  The  nature 
of  the  expert  evidence  is  substantially  as  before.  On  the  whole  the 
situation  is  this:  Respondent  suffered  a  simple  fracture  of  the  small 
bone  of  the  left  leg  near  the  ankle  joint,  with  a  straining  of  the 
ligaments  necessarily  characteristic  of  such  an  injury.  There  was 
a  recovery  from  the  injury  in  the  usual  course  of  events  so  that 
respondent  has  regained  the  full  use  of  her  limb  except  as  to  some 
slight  impairment  that  does  not  and  will  not  seriously  interfere  with 
her  power  to  earn  money  and  take  care  of  herself  or  with  her  com* 
fort  and  enjoyment.  She  has  a  slight  limp,  not  easily  perceptible 
unless  one's  attention  is  called  particularly  to  it.  She  has  some  pain 
at  times  in  the  region  of  the  ankle  joint  in  damp  or  rainy  weather, 
but  none  of  any  serious  nature.  The  same  is  true  in  case  she  stands 
on  her  feet  all  day.  There  is  a  tendency  of  the  joint  to  swell  on 
such  occasions.  She  experiences  no  difficulty  with  her  foot  other- 
wise than  as  stated,  except  when  she  steps  backwards.  Then  there 
is  a  slight  drawing  of  the  muscles  around  the  ankle.  There  is  no 
evidence  of  the  injury  now  that  can  be  readily  discovered  by  merely 
observing  the  foot  and  limb  at  and  near  the  fracture  and  by  com- 
paring them  with  the  other  foot  and  limb,  though  there  is  some 
thickening  of  the  ligaments  and  some  chronic  inflammation  in  the 
joint,  such  as  is  liable  to  exist  in  such  cases.  The  clear  weight  of 
the  expert  testimony  is  to  the  effect  that  the  girl  now  has  and  will 
•continue  to  have  substantially  the  full  use  of  her  foot,  though  some 
tenderness  and  weakness  has  been  and  will  be  experienced  in  damp 
weather,  when  the  foot  is  subjected  to  hard  usage,  and  slightly  at 
other  times.  For  the  injury  thus  described  the  jury  gives  a  ver- 
dict equivalent  to  an  annuity  of  $200  per  year  for  the  full  period  of 
the  girl's  expectancy  of  life.  If,  under  any  circumstances,  such  a 
recovery  could  be  sustained,  it  cannot  in  this  case,  in  view  of  the 
former  decision.  A  decision  as  to  the  amount  of  damages  recover- 
able on  a  given  state  of  facts  in  a  particular  case,  when  once  ren- 
dered in  this  court,  is  res  ad/'udicata  and  absolutely  controlling  in  such 
case  the  same  as  a  decision  upon  any  other  question.  A  verdict  for 
more  than  the  amount  once  held  erroneous  because  excessive  can- 
not thereafter  be  held  good  upon  the  same  or  substantially  the  same 
•evidence  because  sanctioned  by  a  second  or  any  number  of  juries. 
Otherwise  all  that  would  be  necessary  to  secure  the  success  of  a 
perverse  verdict  would  be  to  have  the  mischief  of  it  sanctioned  by 
a  second  jury. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 
Vol.  X  —  34 
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TAUSSIG  et  al.  v.  BODE  and  HASLETT  (i). 

Supreme  Court,  California,  October,  1901. 


WAREHOUSEMEN  —  LOSS  OF  SPIRITS  BY  LEAKAGE  —  BURDEN  OF 
PROOF.  —  In  an  action  against  warehousemen  for  loss  of  spirits  stored  in 
barrels  in  their  warehouse,  where  the  defendant  shows  a  return  of  the 
packages  stored,  and  that  the  contents  have  been  lost  by  leakage,  the 
burden  is  on  plaintiffs  to  prove  that  the  leakage  was  caused  by  the  fault  of 
the  bailee. 

WAREHOUSE  RECEIPT  — NOTICE  — LIMITING  LIABILITY.  —  A  notice 
printed  plainly  on  the  face  of  a  warehouse  receipt  for  the  storing  of  barrels 
of  spirits,  that  loss  of  the  same  by  shrinkage,  leakage,  etc.,  was  at  the 
owner's  risk,  is  a  part  of  the  contract,  and  acceptance  of  the  receipt  and 
storage  of  the  goods  with  knowledge  of  such  condition  was  binding  upon 
plaintiffs. 

DEGREE  OF  CARE  —  ERRONEOUS  INSTRUCTION.  —  An  instruction  that 
defendants  would  be  liable  for  the  loss  by  leakage  of  plaintiffs'  spirits 
stored  in  their  warehouse  if  they  did  not  exercise  the  same  care  in  watching 
and  guarding  against  leakage  as  the  owners  should  themselves  have  exer- 
cised if  the  goods  had  been  in  their  own  store,  was  erroneous,  as  in  view 
of  the  contract  stipulating  against  loss  from  leakage  it  was  the  duty  of 
plaintiffs,  and  not  defendants  to  guard  against  the  effects  of  leakage  (a). 

In  Bank.     Appeal  from  Superior  Court,  City  and  County  of  San 
Francisco. 
Action  by  Rudolph  J.  Taussig  and  others  against  Bode  &  Haslett, 

x.  See  former  decision  in  this  case  found    that    several    of    the    barrels 

(March,  1901),  reported  in  9  Am.  Nbg.  showed  excessive  leakage.    They  sent 

Rep.  435.  competent  parties  to  examine  the  bar- 
rels, the  result  of  whose  examination 

3.  The  former  ruling  in  this  case  is  showed  lhat  ihe  leakage  was  caused  by 
stated  in  9  Am.  Nbg.  Rep.  435,  as  fol-  defective  cooperage.  There  was  no- 
lows:  "In  an  action  to  recover  dam-  evidence  of  negligence  on  defendant's 
ages  for  loss  by  leakage  from  plain-  part,  it  not  being  shown  that  there  was 
tiffs'  barrels  of  spirits,  stored  in  de-  any  usage  among  warehousemen  re- 
fen  dan  t's  warehouse,  it  appeared  that  quiring  continuous  inspection  in  such 
when  the  barrels  arrived  at  the  ware-  cases,  nor  was  it  shown  that  the  ware- 
house they  were  duly  inspected  and  house  was  improperly  constructed,  or 
reported  to  be  in  proper  condition  to  subject  to  improper  drafts  by  winds  or 
be  piled,  and  they  were  piled  by  de-  otherwise.  Held,  that  the  evidence 
fendant  in  the  usual  method.  A  few  failed  to  show  that  defendant  was  neg- 
weeks  later  defendant  discovered  a  ligent,  the  defective  cooperage  being 
leakage  and  notified  plantiffs,  who  the  cause  of  the  leakage,  and  judgment 
thereupon  went  to  the  warehouse  and  for  plaintiffs  reversed. *' 
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a  corporation.     From  a  judgment  in  favor  of  the  plaintiffs,  defend- 
ant appeals.     Judgment  reversed. 

(For  former  opinion,  see  64  Pac.  Rep.  108,  9  Am.  Neg.  Rep.  435). 

Geo.  T.  Wright,  for  appellant. 

Reinstein  &  Eisner,  for  respondents. 

Beatty,  Ch.  J.  —  The  defendant  is  proprietor  of  a  bonded  ware- 
house in  the  city  of  San  Francisco.  On  the  20th  of  January,  1896, 
it  received  from  the  plaintiffs,  and  stored  in  its  warehouse,  sixty- 
four  barrels  of  spirits.  About  the  4th  of  March  following,  it  dis- 
covered that  some  of  the  barrels  were  leaking,  and  immediately 
notified  the  plaintiffs,  who,  upon  examination,  found  that  eight  bar- 
rels showed  excessive  outage.  One  barrel  was  practically  empty, 
three  or  four  leaking  badly,  and  the  others  to  some  extent.  The 
total  amount  of  loss  over  and  above  the  ordinary  allowance  for 
evaporation  was  181  1-2  gallons,  equal  to  225  1-2  proof  gallons,  of 
the  value  of  $434.50.  The  plaintiffs  sue  to  recover  that  amount, 
and  charge  by  the  first  count  of  their  complaint  that  the  loss  was 
due  to  leakage  caused  by  the  careless,  negligent,  and  improper 
handling  and  storage  of  the  barrels  by  the  defendant.  In  a  second 
count  they  simply  allege  a  delivery  of  the  sixty-four  barrels  to  de- 
fendant on  a  contract  of  storage,  and  a  failure  and  refusal  of  the 
defendant  to  redeliver  on  their  demand  181  1-2  gallons  of  the 
amount  stored.  The  cause  was  tried  by  a  jury  upon  evidence 
relating  almost  exclusively  to  the  first  count,  and  the  instructions 
requested  by  the  parties  and  given  or  refused  by  the  court  bore 
mainly  upon  the  measure  of  defendant's  responsibility  for  a  loss 
caused  by  leakage  from  the  barrels  during  the  time  they  remained 
on  storage.  The  jury  brought  in  a  verdict  for  the  plaintiffs,  and 
the  defendant  appeals  from  the  judgment  and  from  an  order  deny- 
ing a  new  trial. 

Some  question  is  made  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  with  reference  to  this  point  there  is  a  contro- 
versy as  to  the  burden  of  proof;  but  as  to  this  little  need  be  said. 
We  agree  with  respondents  that  in  a  case  of  this  character  proof  of 
the  deposit,  and  of  failure  of  the  bailee  to  redeliver  in  accordance 
with  the  terms  of  the  contract,  makes  a  prima  facie  case,  and  that 
the  burden  is  upon  the  warehouseman  to  excuse  the  failure  to 
redeliver;  but  we  also  agree  with  the  appellant  that  when,  as  in  this 
instance,  he  shows  a  return  of  the  packages  stored,  and  that  the 
contents  have  been  lost  by  leakage,  the  burden  shifts  to  the  plain- 
tiff to  prove  affirmatively  that  the  leakage  was  caused  by  the  fault 
of  the  bailee.  This  was  the  principle  decided  in  Wilson  v.  Railroad 
Co.,  62  Cal.  164,  and  it  is  entirely  reasonable  and  just.     But  even 
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in  this  view  there  was  evidence  sufficient  to  sustain  the  verdict  for 
plaintiffs,  if  the  instructions  of  the  court  correctly  stated  the  law. 
Not  that  the  defendant  was  shown  to  have  stored  or  handled  the 
casks  improperly,  which  is  one  of  the  things  that  the  plaintiffs  under- 
took to  prove,  but  only  because  there  was  a  failure  on  the  part  of 
defendant,  according  to  the  rule  laid  down  by  the  court,  to  make 
sufficiently  frequent  and  careful  inspection  of  the  casks  for  the  pur- 
pose of  determining  whether  they  were  leaking.  There  was  an 
effort  to  prove  that  the  warehouse  was  improperly  constructed,  or 
badly  arranged,  so  that  the  casks  were  exposed  to  drafts,  the  effect 
of  north  winds,  etc.,  causing  shrinkage  of  the  staves.  But  upon 
this  point  we  think  there  was  a  failure  of  proof,  while  on  the  other 
hand  there  was  very  strong  evidence  that  the  casks  that  leaked 
were  faultily  constructed;  and,  besides,  the  plaintiffs  knew,  or  had 
the  means  of  knowing,  all  about  the  arrangement  and  situation  of 
the  warehouse  —  whether,  and  to  what  extent  it  was  exposed  to 
drafts  or  north  winds,  how  casks  were  ordinarily  piled  and 
arranged  on  the  floor,  and  in  what  position,  with  reference  to  the 
doors  of  the  warehouse,  these  sixty-four  casks  were  placed.  It  was 
shown,  however,  that  the  casks  were  piled  in  a  double  tier,  chine  to 
chine,  and  two  tiers  high,  with  no  passageway  between,  so  that  one 
head  of  each  cask  was  concealed  from  view  as  they  lay,  and  so  that 
they  could  leak  at  the  covered  ends  without  discovery.  Under  the 
instructions  of  the  court  the  jury  wei*e  at  liberty  to  find  that  this 
was  actionable  negligence  on  the  part  of  the  defendant,  and,  in 
view  of  the  extreme  weakness  of  the  evidence  as  to  any  other  fault 
or  negligence  of  the  defendant,  we  are  justified  in  assuming  that 
the  verdict  was  based  wholly  upon  a  finding  of  negligence  in  this 
particular,  and,  at  all  events,  the  verdict  cannot  be  sustained  if  the 
jury  was  erroneously  instructed,  to  the  prejudice  of  the  defendant 
in  respect  to  this  matter. 

Whether  it  was  actionable  negligence  on  the  part  of  the  defendant 
to  fail  to  inspect  the  casks  for  the  purpose  of  detecting  leakage 
depends  primarily  upon  the  terms,  express  or  implied,  of  the  con- 
tract of  storage,  construed  in  the  light  of  the  circumstances  of  its 
execution.  The  only  circumstances  material  to  be  considered  in 
connection  with  the  terms  of  the  contract  as  contained  in  the  ware- 
house receipt  are  that  the  plaintiffs  had  been  storing  spirits  in  the 
defendant's  warehouse  for  several  months  before  these  sixtv-four 
casks  were  stored  in  January,  1896;  that  the  practice  was  to  have 
the  spirits  shipped  directly  to  the  warehouse;  that  on  the  arrival 
of  a  carload  the  plaintiffs  were  notified,  and  sent  their  agent  to 
inspect  the  goods,  and  especially  to  see  that  the  cooperage  was  all 
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right  —  to  see,  in  other  words,  that  the  casks  were  in  a  condition 
to  be  safely  stored.  Both  parties  were  equally  well  informed  as  to 
the  volatile  nature  of  spirits,  and  the  danger  of  loss  from  leakage 
and  evaporation.  On  the  arrival  of  these  sixty-four  casks  at  the 
warehouse,  the  plaintiffs  were  notified,  and,  in  accordance  with 
their  usual  practice,  sent  their  agent  to  inspect  the  cooperage. 
Both  he  and  the  agents  of  defendant  satisfied  themselves  that  the 
barrels  were  in  good  condition,  and  fit  to  be  stored,  and  thereupon 
the  defendant  issued  its  receipt  in  the  following  terms: 


*  *  General  Internal  Revenue  Bonded  Ware-  2,3  cr 

9  g  house,  No.  1,  BSi 

2  5  First  District  of  California.  E  2  8 


3 


B  ^  No.  121.                           Bode  &  Haslett,  Proprietors.  »  »  Z. 

S*B                                                    N.  E.  Cor.  Third  and  King  Streets.  2.c.« 

D  O*  p   p  ft 

3*2.                                       *5  * a 


A 


-O3 


I  *  San  Francisco,  January  ao,  1896.          R-£* 

5"*»  »  <*  o 

£  3  Received  on  storage  from  Louis  Taussig  &  C.                    *3  C  2. 

~ »  Distiller  and                                                                No.  of            o  x  a 

"  3  Brand.                        Numbers.                           Packages.         a  °*** 

S  o      American  Disc  Co.  134901/964                      64  sixty-four      jji 

§,  -  bbls.  spirits.      3  5  ^ 

g  g  Bode  &  Haslett,                    g- '    If 

•S?  W.  A.  James.          *  £0 

sr  o                                                                                 "  ^  o 

*  g                                                                                 §2.3 

p  I                                                 S 1 » 

3      Defts.  Ex.  1.  2                                                                          "*  < 


<■> 
o 


^  M.  o 
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Counsel  for  the  respective  parties  differ  as  to  the  effect  of  the 
notice  printed  on  the  face  of  this  receipt  that  loss  by  leakage  was 
at  the  owner's  risk.  Respondents  claim:  First,  that  the  notice  is 
no  part  of  the  contract;  and,  second,  that,  even  if  it  is  treated  as  a 
binding  stipulation,  it  could  not  exempt  the  appellant  from  liability 
for  loss  by  leakage  which,  as  they  contend,  might  have  been  discov- 
ered and  prevented  if  the  casks  had  been  inspected  from  time  to 
time,  or  if  they  had  been  piled  in  a  single  tier,  leaving  both  ends 
exposed  to  view.     Both  of  these  propositions  are  controverted  by 
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the  appellant,  and  upon  their  determination  the  case  seems  to 
depend.  We  think  it  clear  that  the  notice  is  a  part  of  the  contract. 
It  was  printed  plainly  on  the  face  of  the  receipt.  The  whole  paper 
is  extremely  brief.  It  was  the  duty  of  respondents  to  take  note  of 
its  contents  if  they  had  the  opportunity,  and  their  opportunity  was 
ample.  The  presumption,  therefore,  is  that  they  did  read  it. 
Against  this  presumption  there  is  no  evidence,  and  none,  we  think, 
would  have  been  admissible  to  show  that  the  respondents  had  failed 
to  do  what  their  duty  required  them  to  do.  Assuming,  then,  that 
they  read  the  receipt,  and,  whether  they  did  or  not,  that  they  are 
chargeable  with  knowledge  of  its  contents,  they  had  fair  warning 
that  any  loss  by  leakage  was  at  their  risk;  or,  in  other  words,  that 
the  appellant  declined  all  responsibility  for  loss  by  leakage.  Their 
acceptance  of  the  receipt  and  storage  of  the  goods  with  knowledge 
of  this  condition  made  it  binding  upon  them  as  one  of  the  terms  of 
the  contract.  The  cases  cited  by  counsel  in  which  it  has  been  held 
that  notices  printed  or  stamped  on  bills  of  lading,  but  not  signed  by 
the  consignors,  do  not  exempt  common  carriers  from  their  common- 
law  liability,  are  not  in  point.  They  rest  upon  the  peculiar  nature 
of  the  public  duties  of  common  carriers  and  the  public  policy  of 
preventing  them  from  limiting  their  liability  by  mere  notices  not 
expressly  assented  to  by  the  shippers.  The  principle  of  those 
decisions  is  very  clearly  stated  by  Mr.  Justice  Davis,  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  Michigan 
Cent.  R.  Co.  v  Mineral  Springs  Mfg.  Co.,  16  Wall.,  at  page  328. 
The  case  of  warehousemen  is  entirely  different.  There  is  no  pub- 
lic policy  to  be  infringed  by  stipulations  limiting  their  liability  for 
loss  or  deterioration  caused  by  the  inherent  qualities  of  the  articles 
stored,  or  by  defects  in  the  vessels  containing  them.  They  are  not 
bound  to  receive  articles  offered  for  storage,  and  may  make  such 
terms  as  they  choose  to  impose  as  conditions  of  their  contract.  In 
this  case  we  think  that  it  was  clearly  one  of  the  terms  of  appellant's 
contract  that  it  should  not  be  responsible  for  loss  by  leakage. 
This,  of  course,  would  not  exempt  it  from  liability  for  leakage  due 
to  its  fault,  but  did  exempt  it  from  the  duty  of  watching  these  casks 
to  detect  leakage  caused  by  defects  in  the  casks,  or  resulting  from 
any  cause  other  than  improper  handling  or  storage.  If  prudence 
required  the  casks  to  be  watched  or  inspected  from  time  to  time  to 
see  whether  they  were  leaking,  that  duty  devolved  upon  the  respond- 
ents, not  upon  the  appellant.  And  there  was  nothing  to  prevent 
the  respondents  from  making  such  inspection  as  often  as  they 
desired.  The  warehouse  was  open  to  them,  but,  so  far  as  it 
appears,  they  never  sent  any  person  to  look  after  these  goods  until 
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they  were  notified  by  appellant  of  the  leakage  discovered  by  those 
in  charge  of  its  warehouse.  This,  it  seems  to  us,  is  an  answer  to 
their  complaint  as  to  the  manner  in  which  the  casks  were  piled  in  a 
double,  instead  of  a  single,  tier.  There  is  no  satisfactory  evidence 
that  such  mode  of  piling  was  either  unusual  or  improper,  but,  if  we 
assume  that  it  was  improper  for  the  reason  that  it  prevented  con-' 
venient  inspection,  in  the  absence  of  any  attempt  at  inspection  by 
respondent,  upon  whom  the  duty  rested,  the  improper  piling  of  the 
casks  was  of  no  consequence.  If  they  had  gone  to  the  warehouse, 
and  found  themselves,  unable  to  make  the  necessary  examination, 
they  could  have  required  the  casks  to  be  piled  in  a  single  tier,  or 
they  could  have  removed  them.  But  sufficient  has  been  said  con- 
cerning the  case  presented  by  the  evidence. 

The  vital  question  to  be  decided  is  whether  the  law  was  correctly 
given  to  the  jury  in  the  instructions  of  the  court.  Generally  the 
instructions  given  were  correct,  but  with  regard  to  the  duty  of 
inspection  for  the  discovery  of  leakage  we  think  the  rule  stated  by 
the  court  was  incorrect.  One  of  the  instructions  was  as  follows: 
"  The  owner  of  liquids  shipped  or  stored  in  barrels  of  any  description 
is  charged  with  the  duty  of  supplying  proper  packages,  especially 
where  the  liquid  is  volatile,  such  as  spirits,  and  hard  to  contain  or 
confine  in  receptacles;  and  the  warehouseman  is  not  responsible  for 
damages  arising  from  any  inherent  defect  in  the  barrels  delivered 
to  him  for  storage,  nor  is  he  responsible  if  the  negligence  of  the 
owner  occasioned  or  contributed  to  the  loss.  Therefore,  if  you 
-shall  find  that  the  barrels  from  which  the  leakage  of  the  spirits  took 
place  were  of  defective  construction,  and  unsuited  for  storage  of 
spirits,  and  that  such  defect  occasioned  or  contributed  to  the  loss 
of  the  spirits,  then  you  will  find  for  the  defendant.  If  the  plaintiffs 
were  negligent  originally,  or  the  cooperage  originally  defective,  and 
the  leakage  resulting  was  discovered  by  the  defendant,  or  could,  by 
ordinary  care,  have  been  discovered,  and  could  have  been  prevented 
or  cured  by  defendant  upon  such  discovery  by  the  exercise  of 
ordinary  care,  then  the  defendant  was  bound  to  use  such  ordinary 
care  in  the  premises."  By  the  latter  part  of  this  instruction  the 
jury  were  plainly  told  that,  even  if  the  leakage  was  due  to  the  orig- 
inal negligence  of  the  plaintiffs  in  storing  the  spirits  in  leaky  casks, 
the  defendant  was  nevertheless  liable  for  the  loss,  if,  by  the  exercise 
of  ordinary  care,  the  defendant  could  have  discovered  and  cured 
the  defect,  or  prevented  the  loss.  In  another  instruction,  given  at 
the  request  of  plaintiffs,  the  jury  were  told  "  that,  if  you  find  from 
the  evidence  that  the  loss  of  the  spirits  for  which  the  plaintiffs  claim 
damages  in  this  action  was  due  to  leakage  or  shrinkage  while  said 
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spirits  were  in  the  defendant's  custody  as  a  warehouseman,  and  if 
you  should  further  find  that  the  defendant  could  have  prevented 
said  leakage  or  shrinkage  by  the  exercise  of  ordinary  care,  and 
that  the  defendant  failed  to  exercise  such  ordinary  care  in  the  prem- 
ises, and  that  the  plaintiffs  were  damaged  thereby,  your  verdict 
should  be  for  the  plaintiffs  for  the  amount  of  damage."  Any 
ordinary  care  was  by  another  instruction  denned  to  be  that  degree 
of  care  which  a  man  of  ordinary  caution  and  prudence  would  mani- 
fest in  looking  to  his  own  interests.  In  short,  by  the  instructions 
given  and  refused  the  case  was  left  to  the  jury  to  be  decided  upon 
the  proposition  that  the  defendant  was  responsible  for  the  loss  if  it 
had  not  exercised  the  same  care  in  watching  and  guarding  against 
leakage  as  the  owners  of  the  property  should  themselves  have 
exercised  if  the  goods  had  been  in  their  own  store,  and  the  defend- 
ant was  allowed  no  advantage  whatever  from  its  stipulation  against 
loss  from  leakage.  This,  we  think,  was  error.  In  view  of  the  con- 
tract, it  was  the  duty  of  respondents,  and  not  the  duty  of  the  appel- 
lant, to  guard  against  latent  defects  in  the  casks,  and  against  the 
effects  of  shrinkage.  They  knew,  as  well  as  the  defendant,  the  dan- 
ger of  loss  from  these  causes,  and  the  means  of  guarding  against  it. 
The  defendant  had  declined  that  risk,  and  it  rested  upon  them  to 
take  the  necessary  precautions  in  view  of  the  danger. 

The  judgment  and  order  of  the  Superior  Court  are  reversed. 

We  concur:  Temple  J.;  Harrison,  J. 

McFarland,  J.  (concurring).  — I  concur  in  the  judgment  of  re- 
versal. I  also  concur  in  the  opinion  of  the  Chief  Justice,  except  so 
far  as  it  might  be  construed  to  intimate  that  the  evidence  showed 
any  negligence  whatever  on  the  part  of  the  appellant.  In  my  opinion, 
the  respondents  would  not  have  been  entitled  to  recover,  under  the 
contract  and  upon  the  evidence,  if  the  instructions  had  been  entirely 
free  from  error. 


STRATTNER  V.  WILMINGTON  CITY  ELECTRIC 

COMPANY. 

Superior  Court,  Delaware,  June,  ipoi. 


MINOR  EMPLOYEE  INJURED  BY  ELECTRIC  SHOCK  —  DUTY  OF  MAS- 
TER—ASSUMPTION OF  RISK  — DAMAGES  — CHARGE  TO  JURY. 
—  In  an  action  to  recover  damages  for  injuries  to  plaintiff,  a  boy  about 
seventeen  years  of  age,  in  the  employ  of  defendant,  who  received  an  elec- 
tric shock  by  taking  hold  of  the  handles  of  two  switches  at  the  same  time, 
the  jury  returned  verdict  for  plaintiff. 
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The  court  charged  the  jury  that  it  is  the  duty  of  the  master  to  provide  a 
reasonably  safe  place  for  employee  to  work  in  and  to  furnish  reasonably 
safe  appliances  with  which  to  work;  that  a  servant  assumes  all  the  ordi- 
nary and  apparent  risks  of  his  employment;  that  it  is  the  duty  of  the 
master  to  warn  servant  of  dangerous  character  of  employment,  and  to- 
instruct  him  as  to  same,  such  warning  and  instruction  to  be  measured  in 
each  case  by  the  youth,  inexperience  or  ignorance  of  the  servant. 

In  such  action  the  court  charged  that  the  jury  if  they  found  for  plaintiff 
might  award  such  sum  as  would  reasonably  compensate  him  for  all  his 
pain  and  suffering  in  body  and  in  mind  in  the  past  and  all  that  may  come 
to  him  in  the  future  from  such  accident  (i). 

Action  by  Frederick  Strattner  against  the  Wilmington  City  Elec- 
tric Company.  The  facts  are  stated  in  the  charge  to  the  jury.  Ver- 
dict far  plaintiff. 

Argued  before  Lore,  Ch.  J.,  and  Spruance  and  Boyce,  J  J. 

John  Weaver  and  Harry  Emmons,  for  plaintiff. 

}.  H.  Bloomingston  and  James  W.  Ponder,  for  defendant. 

Lore,  Ch.  J.  (charging  jury).  —  The  claim  in  this  case  is  for  dam* 
ages  for  personal  injuries,  alleged  by  the  plaintiff  to  have  been 

x.  Employee  killed  by  derrick  machinery  perform  that  particular  work.  The 
—  Duty  and  liability  of  master — Dam-  defendant,  on  the  other  hand,  claims 
a?es.  —  In  Crokkr  to.  Pusky  &  Jones  that  the  derrick  was  properly  con- 
Co.  (Superior  Court*  Delaware,  March,  structed  and  reasonably  safe.  The 
jqotJ,  50  All.  Rep.  61,  the  facts  were  range  of  your  inquiry,  therefore,  is 
stated  in  the  charge  to  the  jury  by  this:  Was  that  derrick  a  reasonably 
Lore.  Ch.  J.,  as  follows:  "  It  is  not  safe  machine  for  the  purpose  for  which 
disputed  in  this  case  that  James  Law-  it  was  being  used  at  the  time  of  the 
less,  the  plaintiff's  intestate,  was  accident."  *  *  * 
killed  on  the  10th  day  of  December,  The  court  charged  the  jury  as  to 
1897,  in  this  city  (Newcastle),  in  the  duty  and  liability  of  master  towards 
yard  of  the  Pusey  &  Jones  Company,  servant  in  terms  similar  to  the  Stratt- 
the  defendant;  that  his  death  was  ner  case  (above  reported),  and  as  to 
caused  by  being  struck  in  the  back  by  proof  of  negligence  said:  "  No  recov- 
the  mast  end  of  the  boom  or  arm  of  ery  can  be  had  for  the  plaintiff  unless 
the  derrick,  which  broke  loose  and  fell  you  are  satisfied  from  the  preponder- 
upon  him  while  he  was  working  at  the  ance  of  the  evidence  that  the  injuries 
foot  of  the  derrick  in  the  employment  complained  of  resulted  from  the  neg- 
and  about  the  work  of  the  said  com-  ligence  of  the  defendant."  *  *  * 
pany.  Ii  is  claimed  by  the  plaintiff  On  the  question  of  damages  the  court 
that  the  derrick  was  not  suitable  in  charged  "  If  you  find  for  the  plaintiff, 
construction,  or  reasonably  safe  for  it  should  be  for  such  sum  as,  in  your 
raising  or  moving  large  and  heavy  boat  judgment,  under  the  evidence  in  this 
ribs  and  frames  —  the  purpose  for  cause,  the  deceased  would  probably 
which  it  was  being  used  at  the  time  of  have  earned  in  his  business  during  life, 
the  accident;  that  the  defendant  com-  and  left  as  his  estate,' taking  into  con- 
pan  y  is  liable,  because  it  failed  to  per-  sideration  the  age  of  the  deceased,  his 
form  one  of  the  primary  duties  of  the  ability  and  disposition  to  labor,  and 
master,  in  that  it  did  not  provide  a  habits  of  living  and  expenditures.'* 
reasonably  safe  machine  with  which  to  *    *    *    The  jury  disagreed. 
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received  by  reason  of  the  negligence  of  the  defendant  company.  It 
is  not  disputed  that  on  October  18,  1889,  the  day  of  the  accident, 
the  plaintiff,  then  a  boy  of  about  seventeen  years  of  age,  was  in  the 
employ  of  the  defendant  company,  learning  the  business  of  electrical 
engineering;  that  on  that  day  the  plaintiff  was  operating  switches 
and  taking  and  registering  therefrom  the  electric  current  generated 
by  the  company's  plant  in  this  city;  that  he  received  an  electric 
shock  by  taking  hold  of  the  handles  of  the  right-hand  switch  and 
also  of  the  left-hand  switch  at  the  same  time,  thus  forming  an  elec- 
tric circuit;  that  by  means  of  such  shock  he  lost  both  arms,  which 
were  so  burned  that  they  had  to  be  amputated,  one  above,  the  other 
below,  the  elbow.  The  plaintiff  claims  that  the  switches  were  not 
properly  insulated ;  that  he  did  not  know,  and  was  not  instructed 
by  the  defendant  company,  that  there  was  danger  in  taking  hold  of 
the  handles  of  both  switches  at  the  same  time.  The  defendant,  on 
the  other  hand,  claims  that  the  switches  were  properly  insulated, 
that  the  plaintiff  was  properly  instructed  by  it,  and  that  he  knew  and 
assumed  the  risk.  That  the  relation  of  master  and  servant  sub- 
sisted between  the  defendant  and  the  plaintiff  at  the  time  of  the 
accident  is  not  disputed.  It  was,  therefore,  the  duty  of  the  defend- 
ant to  provide  for  the  plaintiff  a  reasonably  safe  place  to  work  in, 
and  reasonably  safe  machinery  and  appliances  with  which  to  work 
in  the  prosecution  of  his  employment.  Such  place,  machinery,  and 
appliances  need  not  have  been  the  latest,  the  most  improved,  or 
the  best;  but  they  must  have  been  so  adapted  to  and  adequate  for 
the  purposes  for  which  they  were  used  as  to  be  reasonably  safe 
under  all  the  conditions  of  the  employment.  This  was  a  primary 
duty  of  the  master,  and  if  the  defendant  failed  to  perform  it,  and 
the  injuries  complained  of  by  the  plaintiff  resulted  from  that  cause 
alone,  he  would  be  entitled  to  recover.  A  servant  assumes  all  the 
ordinary  and  apparent  risks  of  his  employment.  A  master,  as  such, 
is  not  an  insurer  of  the  safety  of  his  servant.  It  is  the  duty  of  the 
master  to  give  such  instruction  and  warning  to  his  servant  as  to  the 
dangerous  character  of  his  employment  as  may  reasonably  enable 
him  to  understand  the  peril  to  which  he  is  exposed.  Such  instruc- 
tion and  warning  should  be  measured  in  each  case  by  the  youth, 
inexperience,  or  ignorance  of  the  servant.  If  the  defendant  did  not 
so  instruct  and  warn  the  plaintiff,  and  the  injuries  complained  of 
resulted  from  that  cause  alone,  then  the  plaintiff  would  be  entitled 
to  recover.  The  measure  of  such  instruction  in  case  of  infancy 
would  be  modified  according  "  to  the  maturity  and  capacity  of  the 
infant,  his  ability  to  understand  and  appreciate  the  danger,  and  his 
familiarity  with  all  the  surroundings  and  conditions  in  each  particular 
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case,"  Weldon  v.  Railroad  Co.,  2  Pen ne will,  14,  43  Atl.  Rep. 
156;  Tully  v.  Railroad  Co.,  2  Pennewill,  541,  47  Atl.  Rep.  1019. 
Such  maturity,  capacity,  understanding,  and  familiarity  in  this  case 
are  to  be  tested  by  the  plaintiff's  condition  at  the  time  of  the  acci- 
dent, and  not  by  any  additional  maturity  or  capacity  that  may  have 
come  to.  him  since  that  time,  if  any  such  there  be.  But,  whether 
the  plaintiff  was  so  instructed  and  warned  or  not,  if  he  knew  the 
danger  to  which  he  was  exposed,  or  in  the  exercise  of  reasonable 
care  might  have  known  it,  then  he  assumed  the  risk,  and  would  not 
be  entitled  to  recover;  as  in  such  case  he  would  be  guilty  of  con- 
tributory negligence.  There  is  practically  no  dispute  as  to  the 
principles  of  law  governing  this  case.  It  is  rather  a  question  of 
what  is  applicable  to  the  facts  disclosed.  The  principles  of  law  just 
announced  are  well  settled.  It  is  for  you,  under  their  guidance,  to 
ascertain  whether  the  defendant  company  was  guilty  or  not  of  the 
negligence  which  caused  the  injuries  complained  of  by  the  plaintiff. 
If  it  was  not  so  guilty,  your  verdict  should  be  for  the  defendant. 
If  it  was  so  guilty,  your  verdict  should  be  for  the  plaintiff  and  for 
such  sum  as  will  reasonably  compensate  him  for  all  his  pain  and 
suffering  in  body  and  in  mind  in  the  past  and  all  that  may  come  to 
him  in  the  future  from  such  accident. 
Verdict  for  plaintiff. 


BARRY  V.  VILLAGE  OF  PORT  JERVIS. 

Supreme  Court,  New   York,  Appellate  Division,   Second  Department, 

October,  ipoi. 


HOTICE  OF  ACTION  AGAINST  MUNICIPAL  CORPORATION  — TIME 
LIMIT  — STATUTE—  UNCONSTITUTIONAL  PROVISION.  —  In  an 
action  to  recover  damages  for  personal  injuries  sustained  by  plaintiff  falling 
into  a  hole  in  a  highway  in  defendant  village,  defendant  demurred  to  the 
complaint  alleging  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  plain  tiff  did  not  file  with  the  clerk  of  the  village,  within 
forty-eight  hoars  of  the  accident,  the  notice  of  intention  to  sue  and  time  and 
place  of  injuries,  required  by  section  82  of  chapter  529  of  the  Laws  of  1896, 
constituting  the  charter  of  the  village  of  Port  Jervis,  and  from  an  inter- 
locutory judgment  overruling  its  demurrer,  defendant  appealed  to  the 
Supreme  Court.  The  judgment  was  affirmed  it  being  held  that  the  before- 
mentioned  section  (§  82,  c.  529,  L.  1896)  was  unconstitutional  in  its  require- 
ment of  filing  of  notice  of  intention  to  sue  village,  and  the  time  and  place 


540  American  Negligence  Reports. 

of  injuries,  within  forty-eight  hours,  as  depriving  a  person  of  the  due 
process  of  law  under  art.  i,  §  6,  Constitution  of  New  York,  and  amendment 
14,  Constitution  of  United  States  (i). 

Appeal  from  Special  Term,  Orange  County. 

Action  by  John  J.  Barry  against  the  Village  of  Port  Jervis.  From 
an  interlocutory  judgment  overruling  defendant's  demurrer  to  the 
complaint,  it  appeals.     Judgment  affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Woodward,  Hirschbbrg* 
Jenks,  and  Sewell,  JJ. 

R.  Ed.  Schofield,  for  appellant. 

Frank  Lybolt,  for  respondent. 

Woodward,  }.  —  This  action  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff  by 
falling  into  a  hole  in  one  of  the  highways  of  the  defendant  village, 
and  the  defendant  demurs  to  the  complaint,  alleging  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that  the  com- 
plaint shows  upon  its  face  that  the  plaintiff  did  not  file  with  the  clerk 
of  the  village,  within  forty-eight  hours  of  the  accident,  the  notice 
required  by  sec.  82  of  ch.  529  of  the  Laws  of  1896,  constituting  the 
charter  of  the  village  of  Port  Jervis.  A  similar  question  was  pre- 
sented in  Green  v.  Village  of  Port  Jervis,  55  App.  Div.  58,  66  N.  Y. 
Supp.  1042,  where  it  was  held  that  a  notice  served  within  five  days 
of  the  time  of  the  accident,  during  which  time  the  plaintiff  was 
unable,  from  the  effects  of  the  injury,  to  prepare  the  notice,  or  to 
give  the  necessary  information  for  the  preparation  of  such  notice, 
was  a  substantial  compliance  with  the  provisions  of  the  statute.  In 
the  case  now  before  us,  while  the  allegations  of  the  complaint  would 
seem  to  bring  the  plaintiff  within  the  rule  laid  down  in  that  case,, 
the  notice  was  not  served  until  thirty  days  after  the  accident,  and 
then  by  the  plaintiff's  wife;  and  it  may  be  questioned  whether  she 
was  in  any  better  position  to  give  the  notice  at  the  end  of  thirty 
days  than  she  was  within  the  limit  fixed  by  the  statute.     It  seems 

1.  The  attention  of  the  legal  profes-  curred  in  by  the  justices  of  the  Second 

sion  is  called  to  the  far-reaching  effect  Department  of  the  Appellate  Division 

of  the  decision  in  the  case  at  bar  in  of  the  Supreme  Court  of  New  York, 

actions  against  municipal  corporations  before  whom  the  appeal  in  the  Barry 

for  personal  injuries  where  the  ques-  case  (the  case  at  bar)  was  heard,  name- 

tion  of  the  statutory  requirement  as  to  ly,  Goodrich,  P.  J.,  and  Hirschberg, 

time  of  filing  notice  of  action  and  time  Jenks  and  Sewell,  JJ. 

and  place  of  injuries  is  an  issue  in  such  In  con  nee  ton  with  the  Barry  case 

actions.     Mr.  Justice   Woodward,  in  (the  case  at  bar),  see  note  on  Notice  or 

construing  such  statutes,  has  treated  Claim  for  Personal  Injuries  Against 

the  subject  in  an  exhaustive  manner,  Municipal    Corporations,   in    9  Am. 

nod   his  conclusions  have  been   con-  Neg.  Rep.  37-41. 
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proper,  therefore,  to  consider  this  question  broadly,  and  to  determine 
whether  the  rights  of  the  plaintiff  can  be  made  to  depend  upon  the 
giving  of  the  notice  provided  for  by  the  charter  of  the  defendant 
village.  The  notice  which  was  finally  served  upon  the  defendant, 
and  which  was  received  and  acted  upon  without  protest,  was  made 
a  part  of  the  complaint,  and  for  the  purposes  of  the  demurrer  is  to 
be  regarded  as  true.     This  notice  recites  that: 

"The  reason  this  notice  has  not  been  heretofore  served  is  that 
the  serious  effects  of  such  injury  did  not  develop  for  several  days 
after  the  same  was  received;  that  when  the  same  did  develop  claim- 
ant was  in  a  critical  physical  condition,  unable  to  draft  or  serve  notice 
of  same,  has  ever  since  remained,  and  still  is,  physically  and  mentally 
unable  to  himself  sign  or  verify  such  notice  or  claim,  or  to  request 
or  have  others  make  and  serve  same  for  him;  and  that  by  reason 
thereof,  claimant  has  not  known  and  does  not  yet  know  that  a  cause 
of  action  has  accrued  to  him  because  of  the  matters  here  stated  and 
set  forth." 

Under  these  circumstances,  has  the  plaintiff  a  right  to  recover  ? 
Does  his  right  to  recover  depend,  in  any  measure,  upon  the  pro- 
visions of  sec.  82  of  ch.  529  of  the  Laws  of  1896?  The  provision  of 
sec.  82  now  under  consideration  is  as  follows: 

"  No  action  against  said  village  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  reason  of  negligence  of  such  vil- 
lage, or  of  any  departments,  board,  officer,  agent  or  employee 
thereof,  shall  be  maintained  unless  the  same  shall  be  commenced 
within  one  year  after  the  cause  of  action  therefor  shall  have  accrued, 
nor  unless  notice  of  intention  to  commence  such  action  and  of  the 
precise  time  and  place  at  which  the  injuries  were  received  shall  have 
been  filed  with  the  clerk  of  the  village  within  forty-eight  hours  after 
such  cause  of  action  shall  have  accrued/'  etc. 

While  it  is  true,  as  suggested  in  Green  v.  Village  of  Port  Jervis, 
supra,  that  the  provision  requiring  the  filing  of  notice  is  not,  strictly 
speaking,  a  limitation  of  the  cause  of  action,  it  so  far  affects  the 
right  of  recovery  as  to  constitute  a  bar  to  the  maintenance  of  an 
action,  and  to  all  intents  and  purposes  has  the  same  effect  as  though 
the  legislature  had  declared  in  the  first  clause  of  the  provision  above 
quoted  that: 

"  No  action  against  said  village  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  reason  of  negligence  of  such  vil- 
lage *  *  *  shall  be  maintained  unless  the  same  shall  be  com- 
menced within  forty-eight  hours  after  the  cause  of  action  therefor 
shall  have  accrued." 

This  is  the  spirit  of  the  enactment;  for  it  is  difficult  to  distinguish 
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any  difference  between  giving  notice  of  an  intention  to  commence 
an  action,  with  details  of  the  basis  of  the  claim,  and  the  serving  of 
a  summons  in  an  action,  these  being  the  preliminary  steps  to  the 
assertion  of  the  plaintiff's  rights  in  court.  The  legislature  would 
have  the  same  right,  and  the  effect  would  be  the  same  upon  the 
rights  of  the  plaintiff,  to  require  that  a  summons  should  be  served 
within  forty-eight  hours  of  the  happening  of  the  accident,  as  it  has 
to  require  that  a  notice  of  such  intention  shall  be  filed  within  the 
same  period;  and  it  is  from  this  viewpoint  that  we  must  consider 
the  provision  requiring  a  notice,  for  the  validity  of  a  law  is  to  be 
determined  by  its  purpose,  and  its  reasonable  and  practical  effect 
and  operation,  though  enacted  under  the  guise  of  some  general 
power  which  the  legislature  may  lawfully  exercise,  but  which  may  be, 
and  frequently  is,  used  in  such  a  manner  as  to  encroach,  by  design 
or  otherwise,  upon  the  positive  restraints  of  the  constitution.  What 
the  legislature  cannot  do  directly,  it  cannot  do  indirectly,  as  the 
constitution  guards  as  effectually  against  insidious  approaches  as 
an  open  and  direct  attack.  Forster  v.  Scott,  136  N.  Y.  577,  32  N. 
£.  Rep.  976;  Dexter  v.  City  of  Boston,  176  Mass.  247,  251,  57  N.  £. 
Rep.  379;  City  of  Rochester  v.  West,  164  N.  Y.  510,  514,  58  N.  E- 
Rep.  673,  and  authorities  there  cited. 

If  it  were  entirely  accurate,  as  suggested  in  a  dictum  of  Earl,  Ch. 
J.,  in  Curry  v.  City  of  Buffalo,  135  N.  Y.  366,  370,  32  N.  E.  Rep.  80, 
that  "  the  whole  matter  of  the  maintenance  of  this  class  of  actions 
was  within  the  control  of  the  legislature,  it  could  refuse  a  right  of 
action  against  municipalities  for  such  injuries,  and  it  could  impose 
any  conditions  precedent  to  the  maintenance  of  such  actions,"  there 
would  be  little  doubt  that  the  provisions  of  the  charter  of  the  village 
of  Port  Jervis  would  be  controlling,  no  matter  how  unreasonable 
or  how  unjust  they  might  be.  We  are  of  opinion,  however,  that  the 
learned  jurist  who  wrote  in  this  case  did  not  use  this  language  in 
the  sense  it  is  commonly  understood,  and  which  seems  to  assume 
that  the  action  for  negligence  against  a  municipality  is  based  upon 
statutory  law;  for  no  principle  of  the  jurisprudence  of  this  State  is 
better  established  than  that  the  municipalities  of  the  grade  of  vil- 
lages and  cities  are  answerable  for  negligence  at  common  law,  and 
that  this  right  of  action  cannot  be  taken  away  without  an  entire 
revolution  in  our  system  of  laws.  It  is  true,  of  course,  that  the 
legislature  might,  in  its  discretion,  refuse  to  make  municipalities 
responsible  for  the  condition  of  their  highways  within  the  corporate 
limits,  in  which  case  the  municipality  would  owe  no  duty  to  indi- 
viduals or  the  public,  and  in  this  way  it  could  refuse  a  right  of 
action;  but,  so  long  as  it  imposes  the  duty  of  keeping  the  highways 
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in  repair  as  a  condition  of  granting  a  municipal  charter,  it  cannot 
take  away  the  common-law  right  of  action  for  a  neglect  of  duty  by 
which  the  individual  suffers  a  special  damage,  without  at  the  same 
time  abolishing  the  common  law  in  its  entirety  as  it  relates  to  the 
question  of  negligence  Every  corporation  organized  within  this 
State,  whether  it  be  a  municipal  or  a  business  corporation,  takes  its 
charter  with  the  condition  imposed  by  the  constitution  that  it 
"  shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued  in  all 
courts  in  like  cases  as  natural  persons.'*  Const.,  art.  8,  sec.  3. 
This  is  not  left  to  legislative  discretion.  It  is  fixed  by  the  funda- 
mental law,  and  every  corporation  is  liable  to  the  same  extent  and 
under  the  same  circumstances  as  a  natural  person  for  the  conse- 
quences of  wrongful  acts,  and  will  be  held  to  respond  in  a  civil  action- 
at  the  suit  of  an  injured  party  for  every  grade  and  description  of 
forcible,  malicious,  or  negligent  tort  or  wrong  which  it  commits, 
however  foreign  to  its  nature  or  beyond  its  granted  powers  the 
wrongful  transaction  may  be.  Railroad  Co.  v.  Schuyler,  34  N.  Y. 
30,  49,  and  authorities  there  cited.  It  is  violated  duty  that  furnishes 
the  ground  for  an  action  of  negligence  (Brewer z;.  Railroad  Co.,  124  N- 
Y.  59,  65,  26  N.  £.  Rep.  324),  and  it  is  absolutely  immaterial  whether 
this  violation  of  duty  is  by  an  individual  or  a  corporation.  The 
rule  is  the  same.  Whenever  facts  and  circumstances  can  be  shown 
to  exist  which  create  a  duty  on  the  part  of  the  defendant  towards 
the  plaintiff,  and  there  has  been  a  breach  of  that  duty,  and  a  conse- 
quent damage  to  the  plaintiff,  an  action  for  damages  is  maintainable. 
1  Add.  Torts  (Dudley  and  Baylies'  ed.)  18.  This  is  the  rule  of  the 
common  law,  which,  by  the  provisions  of  article  1,  sec.  6,  of  the 
State  Constitution,  is  made  the  law  of  the  land  until  altered  or 
abolished  by  the  legislature,  and  it  is  at  the  foundation  of  every 
action  for  negligence  within  this  State.  It  will  thus  be  seen  that 
the  law  of  negligence  is  so  interwoven  with  the  fabric  of  our  juris- 
prudence that  it  is  practically  impossible  to  get  clear  from  it  by  any 
action  of  the  legislature.  It  must  remodel  the  entire  law  of  negli- 
gence in  its  relation  to  individuals  and  corporations,  or  it  must  con- 
tinue to  recognize  the  right  of  an  individual  to  an  action  for 
damages,  where  the  municipality,  charged  with  a  duty  to  the  plain- 
tiff, has  neglected  that  duty  to  the  injury  of  the  plaintiff. 

It  may  not,  at  this  time,  be  out  of  place  to  review  the  authorities 
upon  this  point;  the  dictum  of  Earl,  Ch.  J.v  being  the  only  note  of 
discord  in  any  court  of  authority  here,  and  this  was  so  entirely 
unnecessary  to  the  determination  of  the  case  then  before  the  court 
that  it  can  have  no  controlling  weight,  even  if  it  be  accepted  in  the 
sense  in  which  it  is  often  cited  in  support  of  the  wrongful  effort  of 
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municipalities  to  avoid  their  obligations  to  those  whom  they  have 
injured  by  their  negligence.  The  confusion,  upon  the  question 
results,  not  from  any  doubt  as  to  the  nature  of  the  action,  but  from 
its  application.  Upon  this  point  Dillon  on  Municipal  Corporations 
{sec.  761)  says: 

44  In  considering  the  subject  of  the  implied  liability  of  municipal 
corporations  to  civil  actions  for  misconduct  or  neglect  on  their  part, 
or  on  the  part  of  their  officers  in  respect  to  corporate  duties,  result- 
ing in  injuries  to  individuals,  it  is  essential,  under  the  authorities, 
to  bear  in  mind  the  distinction,  pointed  out  in  a  former  chapter  and 
to  be  noticed  again  hereafter,  between  municipal  corporations 
proper,  such  as  towns  and  cities  specially  chartered  or  voluntarily 
organized  under  general  acts,  and  involuntarily  quasi  corporations, 
such  as  townships,  school  districts,  and  counties  (as  these  organiza- 
tions exist  in  most  of  the  states,  including  therein  for  this  purpose 
the  peculiar  organization,  before  referred  to,  known  as  the  New 
England  town.  The  decisions  of  the  courts  in  this  country  are 
almost  uniform  in  holding  the  former  class  of  corporations  to  a 
much  more  extended  liability  than  the  latter,  even  where  the  latter 
are  invested  with  corporate  capacity  and  with  the  power  of  taxation; 
but  respecting  the  grounds  for  this  difference  there  is  considerable 
diversity  of  opinion.  The  principle  involved  lies  at  the  basis  of  a 
large  class  of  actions  against  municipal  corporations,  and  it  is 
desirable  briefly  to  examine  it  in  the  light  of  the  adjudications  which 
have  established  it.  It  may,  in  the  first  place,  be  remarked  that  it 
is  a  general  principle  of  law,  founded  in  reason,  that,  where  one 
suffers  an  injury  by  the  neglect  of  any  duty  owing  to  him  which  rests 
upon  another,  the  person  injured  has  his  action.  This  doctrine 
applies,  not  only  to  individuals,  but  to  private  corporations  aggre- 
gate, and  it  obliges  such  corporations  to  respond  in  a  private  action, 
though  such  action  be  not  expressly  given  by  statute,  for  the  dam- 
ages which  another  may  suffer  by  reason  of  neglect  or  default  to 
perform  any  corporate  duty." 

In  the  early  case  of  Mower  v.  Inhabitants  of  Leicester,  9  Mass. 
247,  it  was  held  that  a  town  was  not  liable  in  a  common-law  action 
for  damages  sustained  by  an  individual  through  a  defect  in  the  high- 
ways of  the  town.  This  case,  and  the  English  case  on  which  it  was 
based,  have  been  generally  followed  in  New  England,  and  have 
resulted  in  a  very  general  recognition  of  the  doctrine  that,  without 
a  statute  giving  it,  no  private  action  lies  against  towns  or  other 
quasi  corporations  for  the  neglect  of  duties  enjoined  upon  them  by 
general  legislative  enactment  applicable  to  all  such  corporations  as 
governmental  or  public  agencies.     But  this  rule  of  law  is  of  limited 
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-application.  It  is  applied  in  the  case  of  towns  only  to  the  neglect 
or  omission  of  a  town  to  perform  those  duties  which  are  imposed  on 
-all  towns  without  their  corporate  assent,  and  exclusively  for  public 
purposes,  and  not  to  the  neglect  of  those  obligations  which  a  town 
incurs  when  a  special  duty  is  imposed  on  it  with  its  consent,  express 
or  implied,  or  a  special  authority  is  conferred  on  it  at  its  request. 
In  the  latter  case  a  town  is  subject  to  the  same  liabilities,  for  the 
neglect  of  those  special  duties,  to  which  private  corporations  would 
be,  if  the  same  duties  were  imposed  or  the  same  authority  conferred 
on  them,  including  their  liability  for  the  wrongful  neglect,  as  well 
as  the  wrongful  acts,  of  their  officers  and  agents.  Bigelow  v. 
Inhabitants  of  Randolph,  14  Gray,  541,  543;  Oliver  v.  City  of 
Worcester,  102  Mass.  489,  500,  and  authorities  there  cited. 
Continuing  this  subject,  Dillon,  at  sec.  764,  says: 
4 'But  as  respects  municipal  corporations  proper,  whether  specially 
chartered  or  voluntarily  organized  under  general  acts  of  the  character 
before  alluded  to,  it  is,  we  think,  universally  considered,  even  in 
the  absence  of  a  statute  governing  the  action,  that  they  are  liable 
for  acts  of  misfeasance  positively  injurious  to  individuals,  done  by 
their  authorized  agents  or  officers,  in  the  course  of  performance  of 
•corporate  powers  constitutionally  conferred,  or  in  the  execution  of 
corporate  duties;  and  it  is  almost,  but  not  quite,  uniform  doctrine 
of  the  courts  that  they  are  also  liable  where  the  wrong  resulting  in 
.an  injury  to  others  consists  in  a  mere  neglect  or  omission  to  perform 
an  absolute  and  perfect  (as  distinguished  from  a  discretionary,  quasi 
judicial,  or  imperfect)  corporate  duty,  owing  by  the  corporation  to 
the  plaintiff,  or  in  the  performance  of  which  he  is  specially  interested." 
Again,  at  sec.  778  (original  edition),  this  same  authority  says: 
"  The  doctrine  may  be  considered  as  established  that  where  a  duty 
is  a  corporate  one,  —  that  is,  one  which  rests  upon  the  municipality 
in  respect  of  its  special  or  local  interests,  and  not  as  a  public 
agency,  and  is  absolute  and  perfect,  and  not  discretionary  or  judicial 
in  its  nature,  and  is  one  owing  to  the  plaintiff,  or  in  the  performance 
of  which  he  is  specially  interested,  —  the  corporation  is  liable  in  a 
civil  action  for  the  damages  resulting  to  individuals  by  its  neglect 
to  perform  the  duty,  or  for  the  want  of  proper  care  or  want  of  rea- 
sonable skill  of  its  officers  or  servants  acting  under  its  direction  or 
authority  in  the  execution  of  such  a  duty  and,  with  the  qualifica- 
tions stated,  it  is  liable  on  the  same  principles  and  to  the  same 
extent  as  an  individual  or  a  private  corporation  would  be  under  like 
circumstances.  *  *  *  So  in  respect  to  its  failure  to  keep  its 
streets  in  a  safe  condition  for  public  use,  where  this  is  a  duty  resting 
upon  it." 

Vol.  X  —  35 
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See  Cooley,  Const.  Lim.  (6th  ed.)f  p.  302. 

In  this  State,  in  the  case  of  Bailey  v.  Mayor,  etc.,  3  Hill,  531, 
Chief  Justice  Nelson  clearly  stated  the  distinction  between  acts 
done  by  the  city  or  town  as  a  municipal  or  public  body  exclusively 
for  public  purposes,  and  those  done  for  its  own  private  advantage 
or  emolument,  and  assumed,  as  unquestionable,  that: 

"Municipal  corporations,  in  their  private  characters  as  owners 
and  occupiers  of  lands  and  houses,  are  regarded  in  the  same  light 
as  individual  owners  and  occupiers,  and  dealt  with  accordingly.  As 
such,  they  are  bound  to  repair  bridges,  highways,  and  churches;  are 
liable  to  poor  rates;  and,  in  a  word,  to  the  discharge  of  any  other 
duty  or  obligation  to  which  an  individual  owner  would  be  subject." 

In  a  note  to  Conrad  v.  Village  of  Ithaca,  16  N.  Y.  158,  is  given 
the  opinion  of  Selden,  J.,  in  Weet  v.  Trustees  (see  id.  161),  which  is 
held  to  lay  down  the  principles  on  which  the  leading  case  was 
decided.  In  this  there  is  a  careful  review  of  the  authorities,  and 
the  conclusion  is  reached  that: 

14  If  we  regard  the  injury  to  the  plaintiff  as  the  result  of  mere 
neglect  to  keep  the  highways  of  the  village  in  repair,  the  defendants 
would  be  responsible  in  this  action  for  such  neglect,  upon  the 
ground  that  their  acceptance  of  the  franchise  granted  by  their 
charter  raised  an  implied  undertaking  or  contract  on  their  part  to 
perform  that  duty,  which,  upon  the  principles  referred  to,  inures  to 
the  benefit  of  every  individual  interested  in  such  performance." 

In  the  opinion  of  Selden,  J.,  in  the  case  cited,  is  given  the  rule 
which  makes  municipal  corporations  liable  under  the  maxim  of 
respondeat  superior,  as  follows: 

"Whenever  an  individual  or  a  corporation,  for  a  consideration 
received  from  the  sovereign1  power,  has  become  bound  by  covenant 
or  agreement,  either  express  or  implied,  to  do  certain  things,  such 
individual  or  corporation  is  liable,  in  case  of  neglect  to  perform  such 
covenant,  not  only  to  a  public  prosecution  by  indictment,  but  to  a 
private  action  at  the  suit  of  any  person  injured  by  such  neglect.  In 
all  such  cases,  the  contract  made  with  the  sovereign  power  is  deemed 
to  inure  to  the  benefit  of  every  individual  interested  in  its  per- 
formance." 

See  Missano  v.  City  of  New  York,  160  N.  Y.  123,  127,  6  Am.  Neg. 
Rep.  652,  54  N.  E.  Rep.  744,  where  the  above  rule  is  cited  with 
approval  (1). 

In  Storrs  v.  City  of  Utica,  17  N.  Y.  104,  the  court,  in  considering 
a  charge  to  a  jury  in  which  it  had  been  laid  down  as  the  law  that  if, 

1.  See  Missano  v.  Mayor,  etc.,  160  versing  same  case  in  17  App.  Div.  (N. 
N.  Y.  123,  6  Am.  Neg.  Rep.  652,  re-    Y.)  536,  3  Am.  Neg.  Rep.  586. 
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in  the  course  of  a  public  improvement,  it  became  necessary  for  the 
city  corporation  to  make  an  excavation  in  a  city  street,  so  as  to 
render  it  unfit  or  dangerous  to  be  traveled  upon,  it  became  the  duty 
of  the  city  to  take  measures,  either  by  lighting  the  street  or  other- 
wise, to  warn  travelers  of  the  danger,  say: 

"  When  a  case  can  be  found  of  respectable  authority  holding  that 
a  city  corporation,  having  the  exclusive  control  of  the  streets,  owes 
to  the  public  no  duty  in  respect  to  them,  and  is  not  liable  for  acci- 
dents occasioned  by  gross  neglect,  then  some  progress  will  have 
been  made  in  the  argument  for  exonerating  the  defendant  from  lia- 
bility for  the  injuries  now  in  question.  *  *  *  That  the  duty 
exists  is  not  denied,  and  the  doctrine  that  persons  receiving  special 
injury  from  its  nonobservance  can  maintain  an  action  therefor  was 
examined  by  this  court  and  asserted  in  the  recent  case  of  Hickok  v 
Village  of  Pittsburgh,  16  N.  Y.  161." 

To  the  same  effect  see  Lloyd  v.  Mayor,  etc.,  5  N.  Y.  369,  374,  375. 

In  Maxmilian  v.  Mayor,  etc.,  62  N.  Y.  160,  the  distinction  between 
the  duties  which  belong  to  the  municipality  and  those  which  are 
merely  a  part  of  the  administration  of  government  is  clearly  pointed 
out,  and  many  of  the  authorities  are  collated.  The  rule  is  here 
stated  to  be  that  where  the  duty  is  upon  the  city  itself,  and  not  upon 
public  officers  appointed  by  it,  where  it  accepts  the  duty  and  the 
power  to  perform  it,  and  itself,  by  its  own  agents,  sets  about  the 
work,  or  undertakes  to  set  about  it,  by  its  own  agents,  then,  for 
negligent  omission  to  do  or  for  doing  in  a  negligent  manner,  it  may 
be  liable.  The  court  adds,  upon  the  authority  of  Conrad  v.  Village 
of  Ithaca,  $upra>  that  the  duty  of  keeping  in  repair  streets,  bridges, 
and  other  common  ways  of  passage,  and  sewers,  and  a  liability  for 
neglect  to  perform  that  duty,  rests  upon  an  express  or  implied 
acceptance  of  the  power  and  an  agreement  so  to  do.  It  is  a  duty 
with  which  the  city  is  charged  for  its  own  corporate  benefit,  to  be 
performed  by  its  own  agents  as  its  own  corporate  act. 

In  Bielingzr.  City  of  Brooklyn,  120  N.  Y.  98,  24  N.  E.  Rep.  389, 
the  court  recognize  that  "  there  are  various  duties  which  are  legiti- 
mately those  of  the  corporation,  among  which  is  that  of  taking  care 
of  the  streets  within  it; "  and  it  was  said  that  the  city  would  be 
responsible  for  the  consequences  resulting  from  their  negligent 
action  or  omission  in  that  service  injuriously  to  individuals.  The 
court  in  this  case  recognized  the  fact  that  the  action  for  negligence 
is  one  at  common  law,  for  it  is  said  (page  107,  120  N.  Y.,  page  391, 
24  N.  E.  Rep.),  that: 

"This  is  in  harmony  with  the  common-law  rule  applicable  to 
municipal  officers  who  are  charged  with  the  performance  of  corporate 
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duties  and  may  employ  subordinates  to  aid  in  their  accomplishment. 
The  corporation  in  such  case,  and  not  he,  is  the  superior,  and  liable 
to  third  persons  for  the  injuries  occasioned  to  them  by  the  negli- 
gence of  such  subordinates. 

See  also  Nagel  v  City  of  Buffalo,  34  Hun,  1,  4,  where  the  court 
say: 

"His  cause  of  action  is  not  given  by  any  statute,  but  is  founded 
on  the  principles  of  the  common  law." 

In  Seymour  v.  Village  of  Salamanca,  137  N.  Y.  364,  33  N.  E. 
Rep.  304,  the  court  say  that,  when  a  street  has  been  opened  for 
public  travel,  the  ministerial  duty  to  keep  the  street  and  sidewalk  in 
repair  attaches,  and  for  a  negligent  omission  by  the  village  authori- 
ties to  perform  such  duty,  whereby  a  person,  lawfully  passing  along 
the  street  and  himself  using  due  care,  is  injured,  an  action  lies  in 
his  favor  against  the  village  for  damages. 

In  Springfield  Fire  and  Marine  Ins.  Co.  v.  Village  of  Reeseville, 
148  N.  Y.  46,  42  N.  E.  Rep.  405,  it  is  said  that,  when  we  find  that 
the  power  conferred  has  relation  to  public  purposes  and  is  for  the 
public  good,  it  is  to  be  classified  as  governmental  in  its  nature,  and 
it  appertains  to  the  corporation  in  its  political  character;  but  when 
it  relates  to  the  accomplishment  of  private  corporate  purposes,  in 
which  the  public  is  only  indirectly  concerned,  it  is  private  in  its 
nature,  and  the  municipal  corporation,  in  respect  to  its  exercise,  is 
regarded  as  a  legal  individual.  In  the  former  case  the  corporation 
is  exempt  from  all  liability,  whether  for  nonuser  or  misuser;  while 
in  the  latter  case  it  may  be  held  to  that  degree  of  responsibility 
which  would  attach  to  an  ordinary  private  corporation.  Where  a 
duty  specifically  enjoined  upon  the  corporation  as  such  has  been 
wholly  neglected  by  its  agents,  and  an  injury  to  an  individual  arises 
in  consequence  of  the  neglect,  the  corporation  will  be  held 
responsible. 

In  Reed  v.  Bank,  130  Mass.  443,  the  court  say: 

"  It  is  too  late  to  discuss  the  question,  once  much  debated, 
whether  a  corporation  can  commit  a  trespass,  or  is  liable  in  an 
action  on  the  case,  or  subject  generally  to  actions  of  tort  as  indi- 
viduals are.  The  books  of  reports  for  a  quarter  of  a  century  show 
that  a  very  large  proportion  of  actions  of  this  nature,  both  for  non- 
feasance and  for  misfeasance,  are  against  corporations.  *  *  * 
Their  powers  and  their  duties  are  denned  by  their  charters,  and  the 
rights  and  duties  are  legal  rights  and  duties,  to  be  enforced  by  the 
ordinary  rules  of  law.  *  *  *  It  can  no  more  permit  a  dangerous 
pitfall  or  a  dangerous  obstruction  to  exist  upon  its  land,  to  the 
injury  of  another,  than  can  any  other  corporation  or  an  individual. 
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In  its  business  transactions  with  individuals,  it  is  subject  to  the 
same  rules  of  law  as  other  corporations  or  individuals." 

See  Bank  t>.  Graham,  ioo  U.  S.  699,  702;  Fogg  v.  Railroad  Corp., 
148  Mass.  513,  516,  20  N.  £.  Rep.  109;  Nims  v.  Boys'  School,  160 
Mass.  177,  35  N.  E.  Rep.  776. 

In  Railroad  Co.  v.  Quigley,  21  How.  202,  210,  the  court  say: 

"  With  much  wariness,  and  after  close  and  exact  scrutiny  into  the 
nature  of  their  constitution,  have  the  judicial  tribunals  determined 
the  legal  relations  which  are  established  for  the  corporation  by  their 
governing  body,  and  their  agents,  with  the  natural  persons  with 
whom  they  are  brought  into  contact  or  collision.  The  result  of  the 
cases  is  that  for  acts  done  by  the  agents  of  a  corporation,  either 
in  contractu  or  in  delicto,  in  the  course  of  its  business,  and  of  their 
employment,  the  corporation  is  responsible,  as  an  individual  is 
responsible  under  similar  circumstances." 

It  will  thus  be  seen  that  the  common-law  rule  with  reference  to 
corporations  is  the  same  as  that  laid  down  by  the  constitution  of  this 
State.  They  are  to  "  have  the  right  to  sue  and  shall  be  subject  to 
b?  sued  in  all  courts  in  like  cases  as  natural  persons;"  and  the  dis- 
tinction which  is  made  between  quasi-pubMc  corporations  and 
municipal  corporations  proper  is  no  exception  to  the  general  rule 
recognized  by  the  common  law.  A  natural  person  acting  in  a  gov- 
ernmental capacity  cannot  be  sued  in  the  courts  of  this  State  with 
respect  to  his  duties  as  a  part  of  the  government,  because  the  gov- 
ernment itself  cannot  be  sued ;  and  the  same  limitation  applies  to  a 
quasi-\>ub\\c  municipal  corporation.  The  whole  proposition  is  con- 
cisely stated  by  the  court  in  Water  Co.  v.  Ware,  16  Wall.  566,  573, 
where  it  is  said: 

"  Cities  and  towns  are  usually  required  by  statute  to  keep  their 
streets  and  highways  safe  and  convenient  for  travelers,  and  if  they 
neglect  so  to  do,  in  a  case  where  that  duty  is  imposed  by  law,  and 
suffer  the  same  to  get  out  of  repair  and  defective,  and  any  person 
as  a  traveler  receives  injury  through  such  defect  either  to  his  per- 
son or  property,  the  delinquent  corporation  is  responsible  in  dam- 
ages to  the  injured  party.  Such  a  party,  however,  cannot  maintain 
an  action  against  the  corporation  grounded  solely  on  the  defect  and 
want  of  repair  in  the  highway;  but  he  must  also  allege  and  prove 
that  the  corporation  had  notice  of  the  defect  or  want  of  repair,  and 
that  he  was  injured,  either  in  person  or  property,  in  consequence  of 
the  unsafe  and  inconvenient  state  of  the  highway,  as  the  duty  to 
repair  in  such  cases  is  a  duty  owed  to  the  public,  and,  consequently, 
if  one  person  might  sue  for  his  proportion  of  the  damages  for  the  non- 
performance of  the  duty,  then  every  other  member  of  tbe  community 


550  American  Negligence  Reports. 

would  have  the  same  right  of  action,  which  would  be  ruinous 
to  the  corporation,  and  for  that  reason  it  was  held  at  common 
law  that  no  action  founded  merely  on  the  neglect  to  repair  would 
lie.  Nor  will  an  action  lie  in  such  a  case  at  the  present  time;  but 
it  is  settled  law,  by  the  highest  authority  of  the  country  from  which 
the  common  law  is  derived,  that  where  it  appears  that  the  corpora- 
tion is  under  a  legal  obligation  to  repair  the  way  in  question,  and 
that  such  obligation  is  a  matter  of  general  and  public  concern,  and 
also  that  the  place  in  question  is  out  of  repair,  and  that  the  plaintiff 
has  sustained  some  peculiar  damage  in  his  person  or  property  by 
means  of  such  defect  or  want  of  repair,  the  corporation,  if  the 
means  of  performing  the  duty  to  make  the  repairs  are  within  their 
control,,  is  liable  to  compensate  the  injured  party  for  the  injury 
which  he  suffered  from  their  neglect." 

See  Weightman  v.  Corporation  of  Washington,  i  Black,  39,  52, 
53,  and  authorities  there  cited;  Barnes  v.  District  of  Columbia,  91 
U.  S.  540,  551,  and  authorities  there  cited. 

According  to  the  Weightman  Case,  supra,  it  was  decided  in  the  case 
of  Henley  z>.  Mayor,  etc.,  5  Bing.  91  (1),  which  was  the  case  referred 
to  as  establishing  the  common  law  in  Water  Co.  v.  Ware,  supra, 
that  in  order  to  make  a  good  declaration,  it  must  appear  —  First, 
that  the  corporation  is  under  a  legal  obligation  to  repair  the  place 
in  question;  secondly,  that  such  obligation  is  matter  of  so  general 
and  public  concern  that  an  indictment  would  lie  against  the  cor- 
poration for  nonrepair;  thirdly,  that  the  place  in  question  is  out  of 
repair;  and,  lastly,  that  the  plaintiff  has  sustained  some  peculiar 
damage  beyond  the  rest  of  the  king's  subjects  by  want  of  such 
repair;  and  after  explaining  these  several  conditions  Baron  Parke, 
who  wrote  the  opinion  of  the  House  of  Lords  in  the  final  appeal, 

x.  In  Mayor,  etc.,  of  Lyme  Regis  the  pier t  at  their  own  costs  and  charges 
v.  Henley,  5  Bing.  91;  (cited  in  the  thenceforth  forever  should  repair, 
case  at  bar  as  Henley  v.  Mayor,  maintain,  and  support,  as  often  as  it 
etc.)  where  by  letters- patent  the  king  should  be  necessary:  —  Held,  first,  that 
granted  to  the  mayor  and  burgesses  the  mayor  and  burgesses  of  Lyme,  hav- 
of  Lyme  Regis,  the  borough  or  town  so  ing  accepted  the  charter,  became  legally 
called,  and  also,  the  pier,  quay,  or  cob,  bound  to  repair  the  buildings,  banks, 
with  all  liberties  and  profits  belonging  seashores,  and  mounds;  secondly,  that 
to  the  same,  and  remitted  also  twenty-  this  obligation,  being  one  which  con- 
seven  marks  of  their  ancient  rent,  pay-  cerned  the  public,  an  indictment  would 
able  to  the  king ;  and  he  willed  that  the  lie,  in  case  of  non-repair,  against  the 
mayor  and  burgesses  and  their  sue-  mayor  and  burgesses  for  their  general 
cessors,  all  and  singular  the  buildings,  default,  and  an  action  on  the  case  for  a 
banks,  sea  shores,  etc.,  within  the  bor-  direct  and  particular  damage  sustained 
ough,  or  thereto  belonging,  or  situate  in  consequence  by  an  individual, 
between  the  same  and  the  sea,  and  also 
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stated  that  it  was  clear  and  undoubted  law  that,  wherever  an  indict- 
ment would  lie  for  nonrepair,  an  action  on  the  case  would  lie  at 
the  suit  of  a  party  sustaining  any  particular  damage. 

The  common  law  of  England  is  derived  from  immemorial  usage 
and  custom,  originating  from  the  acts  of  Parliament  not  recorded, 
or  which  have  been  destroyed  or  lost.  It  is  a  system  of  jurispru- 
dence founded  on  the  principles  of  justice,  and  in  the  United  States 
is  composed  partly  of  the  common  law  of  England  and  partly  of  the 
usages  which  have  grown  up  in,  and  are  indigenous  to,  the  United 
States.  6  Am.  &  Eng.  Enc.  Law,  270,  27 1,  and  notes  Bouv.  Law 
Diet.,  tit.  "  Law."  The  common  law  forms  the  basis  of  our  juris- 
prudence, and  rights  and  liabilities,  except  so  far  as  modified  by 
statute,  must  be  decided  in  accordance  with  its  principles  (Bogardus 
v.  Trinity  Church,  4  Paige,  178)  and  it  is  presumed  to  exist  in  this 
State  in  the  absence  of  proof  to  the  contrary  (6  Am.  &  Eng.  Enc. 
Law,  281,  282;  Stokes  v.  Macken,  62  Barb.  145).  No  one  who  has 
questioned  that  an  action  for  negligence  against  a  municipality  was 
an  action  at  common  law  has  ever  produced  a  statute  giving  a  right 
of  action  for  negligence,  except  in  those  instances  in  which  the  law 
has  been  extended  in  its  operation,  and  none  of  them  has  ever  been 
able  to  show  where  the  legislature  has  abolished  this  right  of  action 
and  the  presumption  must  be,  therefore,  that  it  exists,  with  what- 
ever of  modification,  amplification,  or  adaptation  which  has  grown 
up  within  the  jurisprudence  of  the  State.  To  these  we  have  suffi- 
ciently adverted  already,  and  it  may  be  stated  as  a  result  of  these 
authorities  that  the  plaintiff  in  the  present  case  had  a  right  of 
action,  independently  of  any  action  on  the  part  of  the  legislature, 
except  in  so  far  as  the  legislative  power  of  the  State  was  invoked  in 
the  creation  of  the  village  of  Port  Jervis,  and  in  imposing  the  duty 
of  keeping  its  streets  and  highways  in  a  safe  condition  for  public 
travel.  When  this  was  done,  and  when  the  defendant,  by  its  negli- 
gence, produced  a  condition  of  affairs  by  which  the  plaintiff  fell 
and  was  injured,  through  no  fault  of  his  own,  a  complete  right  of 
action  came  into  existence  by  operation  of  the  common  law  of  the 
State  of  New  York,  and  the  municipal  corporation  known  as  the 
44  Village  of  Port  Jervis  "  became  liable.  The  right  of  the  plaintiff 
to  recover  was  complete,  and  the  question  to  be  determined  is 
whether  the  legislature  of  this  State  had  the  power  to  step  in  and 
take  that  right  away  without  affording  the  plaintiff  a  reasonable 
opportunity  to  invoke  the  aid  of  the  courts  —  whether  the  provision 
of  the  charter  of  the  village  of  Port  Jervis,  requiring  notice  of  inten- 
tion to  sue  to  be  served  within  forty-eight  hours  of  the  happening 
of  the  accident,  is  due  process  of  law. 
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Under  the  provisions  of  the  charter  of  the  village  of  Port  Jervis^ 
there  are  two  rules  in  respect  to  the  same  class  of  actions.  If  a 
street  railroad  corporation,  a  business  corporation,  or  an  individual 
is  guilty  of  negligence,  resulting  in  injury  to  another,  a  right  of 
action  vests  in  the  injured  person,  and  he  may  bring  an  action  at 
any  time  within  the  general  statute  of  limitations  to  recover  dam- 
ages, without  giving  notice  of  such  intention.  Any  other  rule  would 
result  in  a  popular  storm  of  indignation.  But  a  different  rule  is. 
attempted  to  be  brought  into  operation  when  the  same  injury  results 
from  the  negligence  of  the  municipal  corporation,  and  the  injured 
person,  although  rendered  unconscious  and  absolutely  incapable  of 
doing  any  kind  of  business,  is  required  to  give  a  notice  of  his  inten- 
tion within  a  period  of  forty-eight  hours.  In  effect  the  legislature 
has  attempted  to  say  that  while  it  could  not  prevent  a  cause  of  action 
accruing  as  against  the  corporation,  which  it  had  charged  with  the 
duty  of  keeping  the  streets  of  the  village  in  a  reasonably  safe  con- 
dition for  public  travel,  if  the  municipality  could  keep  the  injured 
party  unconscious  or  in  ignorance  of  his  rights  for  a  period  of  two 
days,  one  of  which  may  be  a  legal  holiday  and  the  other  a  Sunday, 
it  would  absolve  it  from  all  legal  responsibilty  for  its  wrong,  while 
other  corporations  and  individuals,  for  the  same  wrong,  should  be 
held  to  the  common-law  liability  during  the  entire  statutory  period 
governing  actions  of  this  character.  It  is  not  to  be  doubted  that 
the  legislature  may  regulate  the  right  to  bring  an  action  against  a. 
municipal  corporation  for  a  tort  or  upon  contract,  by  imposing  con- 
ditions precedent  to  be  observed  by  the  plaintiff,  or  make  a  special 
statue  of  limitations,  thereby  changing  the  ordinary  rule  and  restrict- 
ing the  usual  remedy  in  such  cases  (Jones  v.  City  of  Albany,  151  N. 
Y.  223,  226,  45  N.  E.  Rep.  557);  but  a  right  to  regulate  is  not  a 
power  arbitrarily  to  destroy  a  right  vesting  in  the  plaintiff,  and  the 
power  has  been  legitimately  exercised  when  it  has  been  used  to- 
guard  against  the  imposition  of  unfounded  claims  by  at  once  inform- 
ing the  municipality  of  their  existence,  so  that  its  officers  may  the 
more  readily  pursue  an  investigation  of  their  merits.  Sheehy  v.  City 
of  New  York,  160  N.  Y.  139,  143,  6  Am.  Neg.  Rep.  653,  54  N.  E. 

Rep.  749. 

But  a  special  statute  of  limitations  (for  such  is  the  effect  of  the 
clause  of  the  statute  now  under  consideration,  which  cuts  down  the 
right  of  the  plaintiff  to  bring  his  action  to  a  period  of  forty-eight 
hours,  although  he  may  be  totally  disabled  through  the  wrong  of  the 
defendant),  is  not  necessary  to  the  protection  of  the  municipality 
against  impositions,  and  it  is  such  an  unreasonble  limitation  upon, 
the  rights  of  the  plaintiff  that  it  cannot  be  tolerated  in  a  jurisdiction, 
-which  aims  to  do  substantial  justice. 
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In  the  case  of  Westcott  v.  Fargo,  61  N.  Y.  542,  551,  where  by 
contract  with  an  express  company  it  was  provided  that  no  claim  for 
damages  would  be  allowed  unless  made  in  writing  within  thirty  days, 
the  court  say: 

"  Had  we  come  to  the  conclusion  that  the  clause  was  a  condition 
precedent,  the  question  would  have  been  open  to  consideration 
whether  so  short  a  time  was  reasonable." 

And  the  courts  have  generally  held  that  the  question  of  whether 
such  statutes  were  reasonable  was  a  judicial  one,  and  that  an  inten- 
tion to  change  the  rule  of  the  common  law  will  not  be  presumed 
from  any  doubtful  statutory  provisions;  the  presumption  being  that 
no  such  change  is  intended,  unless  the  statute  is  clear  and  explicit  in 
that  direction.     Jones  z>.  City  of  Albany,  supra. 

The  right  of  action  which  vested  in  the  plaintiff  under  the  con* 
stitution  and  the  common  law  (for  the  facts  alleged  in  the  complaint 
must,  for  the  purposes  of  the  demurrer,  be  taken  as  true)  is  property. 
It  has  value.  Hein  v.  Davidson,  96  N.  Y.  175,  177;  Statutory  Con- 
struction Law,  sees.  2,  4  (Gen.  Laws,  c.  1);  Bran.  14th  Amend.  118; 
Bennett  v.  Bennett,  116  N.  Y  584,  598,  23  N.  £.  Rep.  17.  In  the 
last  case  cited,  it  is  said  that: 

"  While  a  right  of  action  for  a  personal  injury  may  not  be  within 
the  definition,  as  frequently  given,  of  a  chose  in  action,  that  term 
in  its  broadest  sense  does  embrace  it." 

Looking  at  this  right  of  action,  vesting  in  the  plaintiff  under  the 
common  law  as  property,  we  are  to  consider  the  provisions  of  the 
charter  of  Port  Jervis  as  an  independent  statute  modifying  the  law 
of  the  State,  and  to  determine  whether  the  plaintiff  is  "  deprived  of 
life,  liberty,  or  property  without  due  process  of  law."  Article  i, 
sec.  6,  Const.  N.  Y. ;  Amend.  14,  Const.  U.  S.  Upon  this  point  the 
Court  of  Appeals  has  declared,  in  the  case  of  Gilbert  9.  Ackerman, 
159  N.  Y.  118,  124,  53  N.  E.  Rep.  753,  754,  that: 

14  The  right  possessed  by  a  person  of  enforcing  his  claim  against 
another  is  property,  and  if  a  statute  of  limitations  acting  upon  that 
right,  deprives  the  claimant  of  a  reasonable  time  within  which  suit 
may  be  brought,  it  violates  the  constitutional  provision  that  no  per- 
son shall  be  deprived  of  property  without  due  process  of  law." 

And  this  view  is  fully  sustained  by  the  authorities.  What  consti- 
tutes a  reasonable  time  is  not  to  be  determined  arbitrarily.  We  are 
not  to  say  that  a  man,  in  the  exercise  of  a  high  degree  of  mental  and 
physical  activity,  might  comply  with  the  condition,  and  therefore  it 
is  reasonable;  but  we  are  to  consider  it  judicially.  We  are  to  place 
ourselves  in  the  position  of  the  legislators,  and  must  measure  the 
time   of  the  limitation  in  the  midst  of  the  circumstances  which 
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surround  them,  as  nearly  as  possible;  for  what  is  reasonable  in  a  par- 
ticular case  depends  upon  its  particular  facts.  Terry  v.  Anderson, 
95  U.  S.  628,633;  Wheeler  v.  Jackson,  137  U.  S.  245,  255,  11  Sup. 
Ct.  Rep.  76,  and  authorities  there  cited. 

The  court  will  take  judicial  notice  of  the  fact  that  there  was,  in 
regard  to  the  statute  under  consideration  in  this  case,  no  grave  or 
public  exigency  in  existence  which  appealed  to  the  legislature,  in 
behalf  of  the  whole  people  and  for  the  public  interests,  for  the 
enactment  of  a  statute  curtailing  to  the  shortest  possible  legal  time 
the  right  to  commence  actions,  which  right,  up  to  the  passage  of 
this  act,  was  without  other  limitations  than  those  imposed  by  the 
general  statute  of  limitations.  Parmenter  v.  State,  135  N.  Y.  154, 
170,  31  N.  £.  Rep.  1035.  And  the  question  here  presented  is  to  be 
considered  in  the  light  of  a  normal  condition  of  society,  where  a 
single  community  asks  to  be  relieved  of  the  responsibility  which 
the  law  imposes  as  a  condition  of  its  incorporation;  the  rule  being 
that: 

"Whenever  an  individual  or  a  corporation,  for  a  consideration 
received  from  the  sovereign  power,  has  become  bound  by  a  covenant 
or  agreement,  either  express  or  implied,  to  do  certain  things,  such 
individual  or  corporation  is  liable,  in  the  case  of  neglect  to  perform 
such  covenant,  not  only  to  a  public  prosecution  by  indictment,  but 
to  a  private  action  at  the  suit  of  any  person  injured  by  such  neglect. 
In  all  such  cases  the  contract  made  with  the  sovereign  power  is 
deemed  to  inure  to  the  benefit  of  every  individual  interested  in  its 
performance."  Missano  v.  City  of  New  York,  160  N.  Y.  123,  127,  6 
Am.  Neg.  Rep.  652,  54  N.    E.  Rep.  744. 

Cooley,  Const.  Lim.  (6th  Ed.)  p.  449,  lays  down  what  we  con- 
ceive to  be  the  true  test  of  the  reasonableness  of  statutes  which 
limit  the  rights  of  persons  to  recover.  "All  limitation  laws,  how- 
ever," says  this  great  author,  "  must  proceed  on  the  theory  that  the 
party,  by  lapse  of  time  and  omissions  on  his  part,  has  forfeited  his 
right  to  assert  his  title  in  the  law."  These  laws  must  also  "pro- 
ceed on  the  idea  that  the  party  has  full  opportunity  afforded  him  to 
try  his  right  in  the  courts.  A  statute  could  not  bar  the  existing 
right  of  claimants  without  affording  this  opportunity.  If  it  should 
attempt  to  do  so,  it  would  not  be  a  statute  of  limitations,  but  an 
unlawful  attempt  to  extinguish  rights  arbitrarily,  whatever  might  be 
the  purport  of  its  provisions."  Can  the  plaintiff,  sick,  sore,  and 
distracted  by  the  calamity  brought  upon  him  through  the  wrongful 
act  of  the  defendant  be  said  to  have  had  a  "  full  opportunity  to  try 
his  rights  in  the  courts,"  when  within  forty-eight  hours  of  the  hap- 
pening of  the  accident  he  is  obliged  to  file  a  notice  of  his  intention 
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to  sue,  in  order  to  preserve  his  right  of  action  ?  Can  it  be  said  that 
through  a  lapse  of  time  and  his  omissions  he  has  forfeited  his  right 
to  assert  his  title  in  the  law  ?  Is  there  any  consideration  of  public 
policy  which  can  justify  such  an  attempt  to  extinguish  rights  arbi- 
trarily ?  We  think  not.  We  think  that  "due  process  of  law" 
requires  that  the  plaintiff  should  have  a  fair  opportunity  to  be  heard 
before  the  issues  are  decided  (Railroad  Co.  v.  Iowa,  160  U.  S.  389, 
16  Sup.  Ct.  Rep.  344;  Railroad  Co.  v.  Schmidt,  177  U.  S.  230,  236, 
20  Sup.  Ct.  Rep.  620);  that  it  must  be  pursued  in  the  ordinary  mode 
prescribed  by  the  law,  and  must  be  adapted  to  the  end  to  be 
attained;  and,  wherever  it  is  necessary  for  the  protection  of  the 
parties,  it  must  give  them  an  opportunity  to  be  heard  respecting  the 
justice  of  the  judgment  sought  (Hagar  v.  Reclamation  Dist.,  11 1 
U.  S.  701,  708,  4  Sup.  Ct.  Rep.  663,  and  authority  cited;  Holden  v. 
Hardy,  169  U.  S.  366,  390,  18  Sup.  Ct.  Rep.  383).  Due  process  is 
secured  by  laws  operating  on  all  alike,  and  not  subjecting  the 
individual  to  the  arbitrary  exercise  of  the  powers  of  government, 
unrestrained  by  the  established  principles  of  private  right  and  dis- 
tributive justice.  Caldwell  v.  Texas,  137  U.  S.  692,  697,  11  Sup. 
Ct.  Rep.  224. 

In  Wynehamer  v.  People,  13  N.  Y.  378,  395,  citing  authorities,  it 
was  said  that  due  process  of  law  requires: 

"A  judicial  investigation,  not  to  be  governed  by  a  law  specially 
enacted  to  take  away  and  destroy  existing  rights,  but  confined  to 
the  question  whether  under  pre-existing  rules  of  conduct,  the  right 
in  controversy  has  been  lawfully  acquired  and  is  lawfully  possessed." 

If  we  keep  in  mind  that  the  right  of  action  asserted  by  the  plaintiff 
accrued  under  the  operation  of  the  constitution  and  the  common 
law,  there  can  be  no  doubt  that  the  "  right  in  controversy  has  been 
lawfully  acquired  and  is  lawfully  possessed,"  or  that  there  has  been 
an  effort  to  take  away  and  destroy,  by  a  law  specially  enacted  for 
that  purpose,  the  existing  rights  of  the  plaintiff.  So  it  was  said,  in 
Taylor  v.  Porter,  4  Hill,  140,  in  speaking  of  the  law  of  the  land, 
which  is  synonymous  with  due  process  of  law  (2  Kent,  Comm.  13), 
that: 

"  These  words  do  not  mean  a  statute  passed  by  the  legislature  for 
the  purpose  of  working  the  wrong.  The  meaning  is  that  no  mem- 
ber of  the  State  shall  be  disfranchised,  or  deprived  of  any  right  or 
privilege,  unless  the  matter  shall  be  adjudged  against  him  upon  trial 
had  according  to  the  course  of  the  common  law.  It  must  be  ascer- 
tained judicially  that  he  has  forfeited  his  privileges,  or  that  some 
one  else  has  a  superior  title  to  the  property  he  possesses,  before 
either  can  be  taken  from  him.     It  cannot  be  done  by  legislation." 
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See  White  v.  White,  5  Barb.  474;  People  v.  Toynbee,  20  Barb.  168. 

In  People  v.  Sickles,  156  N.  Y.  541,  547,  51  N.  E.  Rep.  288,  290, 
it  is  said  that  due  process  of  law: 

"  Means  that  every  citizen  shall  have  his  day  in  court,  and  that 
he  shall  have  the  benefit  of  those  rules  of  the  common  law,  generally 
deemed  to  be  fundamental  in  their  nature,  because  sanctioned  by 
reason,  by  which  judicial  trials  are  governed.  These  rules,  which 
secure  to  the  accused  a  judicial  trial,  it  is  beyond  the  power  of  the 
legislature  to  subvert.  Wynehamer  v.  People,  13  N.  Y.  378,  447. 
It  is  beyond  its  power  to  deprive  a  person  of  his  liberty,  or  to 
deprive  him  of  his  property,  by  mere  legislation.  It  is  not  beyond 
the  legislative  power  to  regulate  what  shall  be  the  due  process  of 
the  law  by  which  the  citizen  may  be  put  upon  his  trial  concerning 
his  liberty  or  his  property,  provided  that  the  statute  destroys  none 
of  those  safeguards  to  individual  freedom  and  rights,  which  the 
people  of  England  finally  acquired  for  themselves,  and  which,  as  part 
of  the  common  law  of  the  land,  we  took  over  and  adopted  in  the  for- 
mation of  a  State  government.  They  are  preserved  to  all  persons 
by  the  constitution  of  the  State,  and  it  is  the  duty  of  the  judicial 
branch  of  the  government  to  uphold  them  whenever  brought  into* 
question.*9 

In  People  v.  King,  no  N.  Y.  418,  425,  18  N.  E.  Rep.  245,  246,  it 
is  said: 

"It  is  not  necessary  at  this  day  to  enter  into  any  argument  to 
prove  that  the  clause  in  the  bill  of  rights  that  no  person  '  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law  * 
(Const.,  art.  1,  §  6)  is  to  have  a  large  and  liberal  interpretation, 
and  that  the  fundamental  principle  of  free  government,  expressed 
in  these  words,  protects  not  only  life,  liberty,  and  property,  in  a 
strict,  technical  sense,  against  unlawful  invasion  by  the  government, 
in  the  exercise  of  governmental  power  in  any  of  its  departments, 
but  also  protects  every  essential  incident  to  the  enjoyment  of  these 
rights." 

To  summarize  these  and  many  other  authorities  which  might  be 
cited  along  these  lines,  and  to  apply  them  to  this  case,  it  may  be 
said  that  the  plaintiff  could  not  be  lawfully  deprived  of  his  property 
in  the  right  of  action  which  accrued  to  him  by  reason  of  the  negli- 
gence of  the  defendant,  without  a  hearing  according  to  the  rules  of 
the  law,  or  without  a  sufficient  lapse  of  time  and  neglect  of  action 
to  warrant  the  court  in  holding  that  he  had  waived  his  rights.  A. 
mere  statute,  fixing  an  arbitrary  time,  without  reference  to  the  con- 
dition of  the  plaintiff,  is  not  due  process  of  law.  He  must  have  an 
opportunity  to  be  heard,  and  this  opportunity  cannot  be  limited  in 
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-such  a  manner  as  to  defeat  his  rights  without  any  volition  on  his 
part,  or  any  neglect  of  that  reasonable  diligence  which  a  suitor  is 
bound  to  exercise  in  pursuit  of  his  rights.  The  question  of  what  is 
reasonable  time  must  be  answered  in  view  of  all  the  facts  surround- 
ing the  plaintiff  at  the  time  of  the  accident  and  subsequent  thereto, 
.and  is  not  to  be  decided  with  reference  to  the  bare  fact  as  to  whether 
sufficient  time  was  allowed  for  a  swift  individual  to  make  out  the 
papers,  and,  setting  out  at  once,  find  and  serve  upon  the  defendant 
the  process  necessary  to  commence  the  action.  Parmenter  v.  State, 
135  N.  Y.  154,  167,  31  N.  E.  Rep.  1035. 

In  the  case  cited,  the  rule  was  recognized  and  asserted  that  stat- 
utes which  bear  only  upon  the  time  in  which  to  bring  actions  have 
been  held  to  affect  only  the  remedy  upon  contract,  as  distinguished 
from  its  obligation,  provided  a  reasonable  time  were  left  in  which  a 
party  might  commence  his  action  after  the  passage  of  the  statute 
(pages  166,  167,  135  N.  Y.,  and  page  1040,  31  N.  E.  Rep.,  citing 
authorities);  and  it  was  held  that: 

"  If  the  curtailment  of  the  right  to  file  a  claim  is  to  be  regarded 
as  the  same  in  effect  as  the  shortening  of  a  statute  of  limitations,  I 
think  there  can  be  no  doubt  that,  in  such  a  case  as  this,  an  act  which 
leaves  a  period  of  less  than  eight  weeks  after  its  passage  in  which 
to  commence  an  action,  which  right  was  before  unlimited  as  to 
time,  would  not  leave  a  reasonable  time  in  which  to  learn  of  the 
passage  of  the  statute,  elect  what  course  to  pursue,  and,  having 
made  the  election,  to  carry  out  the  same." 

Again,  it  was  said,  in  the  same  case,  that: 

"  The  subsequent  passage  of  the  act  of  1884,  by  which  a  few  days 
over  three  months  after  its  passage  was  permitted  to  a  claimant  in 
which  to  file  his  claim,  would  not  of  itself,  in  the  case  between  citi- 
zens, provide  a  reasonable  time;  and  it  ought  not  to  be  so  regarded 
when  viewed  in  connection  with  the  act  of  1883.  The  latter  act 
would  not,  as  I  have  said,  leave  a  reasonable  time  as  between  citi- 
zens; and  hence  one  who  had  not  availed  himself  of  its  provisions 
could  not  be  cut  off  from  his  rights  under  the  general  statutes  by 
an  act  which  gave  him  but  three  months  thereafter  in  which  to  file 
a  claim  which,  when  it  accrued,  was  a  right  unlimited  in  time  by 
any  statute  whatever." 

It  is  true,  of  course,  that  the  clause  of  the  charter  of  the  village 
of  Port  Jervis  was  in  effect  at  the  time  of  this  accident;  but,  as  the 
right  of  action  accrued  under  the  constitution  and  the  common  law, 
the  clause  in  question  must  be  deemed  to  have  been  an  independent 
statute,  limiting  the  right  to  file  the  claim  or  notice  of  intention  of 
bringing  the  action,  and  as  such  it  is  within  the  reason  of  the  rule 
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as  asserted  in  the  case  cited.     It  does  not  afford  the  plaintiff  a  rea- 
sonable time  in  which  to  make  his  election  of  what  course  to  pursue. 
While  yet  his  injuries  have  remained  undeveloped,  so  that  it  is 
impossible  for  him  to  have  any  intention,  the  period  fixed  by  the  stat- 
ute passes,  and  when  the  extent  of  his  injuries  becomes  known  he 
is  without  a  remedy,  if  this  provision  of  the  charter  is  to  be  sus- 
tained.    It  is  a  general  rule  that  whenever  one  owes  another  a  duty, 
whether  such  duty  be  imposed  by  voluntary  contract  or  by  statute,, 
a  breach  of  that  duty,  causing  damage,  gives  a  cause  of  action. 
Duty  and  right  are  correlative;  and,  where  a  duty  is  imposed,  there 
must  be  a  right  to  have  it  performed.     Willy  v.  Mulledy,  78  N.  Y. 
310,  314,  and  authorities  there  cited. 

In  Berry  v.  Ransdall,  4  Mete.  (Ky.)  292  (cited  in  Parmenter  ». 
State,  135  N.  Y.  169,  31  N.  E.  Rep.  1041),  it  was  held  that  a  statute 
limiting  the  time  to  commence  action  on  existing  causes  of  action  to 
thirty  days  was  unreasonable  and  invalid.  See  authorities  there 
cited  and  discussed. 

In  Plow  Co.  v.  Witham,  52  Kan.  190,  34  Pac.  Rep.  752,  a  statute 
which  provided  that  instruments  evidencing  a  conditional  sale  must 
be  recorded  within  three  days  was  held  to  be  unreasonable  and 
void.  See,  also,  Pope's  Ex'r  v.  Ashley's  Ex'r,  13  Ark.  268;  Wahi* 
gren  v.  City  of  Kansas  City,  42  Kan.  246,  21  Pac.  Rep.  1069. 

In  the  case  of  Jennings  v.  Railway  Co.,  127  N.  Y.  438,  28  N.  E. 
Rep.  394,  the  plaintiffs  had  entered  into  a  contract  with  the  railroad 
company  for  the  transportation  of  a  quantity  of  potatoes,  aggre- 
gating several  car  loads.  Among  the  conditions  of  the  contract 
was  one  that: 

"  No  claim  for  damages  to,  loss  of,  or  detention  of  any  goods,  for 
which  the  company  is  accountable,  shall  be  allowed  unless  notice  in 
writing  and  particulars  of  the  claim  for  said  loss,  damage,  or  deten- 
tion are  given  to  station  freight  agent  at  or  nearest  to  the  place  of 
delivery  within  thirty-six  hours  after  the  goods  in  respect  to  which 
said  claim  is  made  are  delivered." 

No  such  notice  was  given.  Upon  appeal  the  court  say  (page  451, 
127  N.  Y.,  page  398,  28  N.  E.  Rep.): 

"  The  time  in  which  the  condition  required  notice  to  be  given 
might  not  include  more  than  twelve  business  hours  to  ascertain  the 
requisite  particulars  of  the  claim  for  the  purposes  of  the  notice.  It 
is  easy  to  see  that  the  specified  time  of  thirty-six  hours  would  be 
inadequate  to  the  necessity  that  might  exist  in  a  case  like  the  one 
under  consideration.  The  conclusion  was  permitted  that,  in  view 
of  the  character  and  extent  of  the  property  and  the  nature  of  the 
claim  for  damages  which  might  and  did  arise,  the  time  specified 
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within  which  to  give  notice  with  particulars  was  quite  unreasonable; 
and  therefore  and  for  that  reason  the  condition  in  that  respect  was 
inapplicable  to  the  shipments  in  question,  and  a  failure  to  give  such 
notice  was  no  bar  to  the  remedy." 

If  the  court  could  ignore  the  terms  of  a  written  contract  between 
parties,  there  would  seem  to  be  no  reason  why,  under  the  facts 
alleged  by  the  plaintiff,  where  the  damage  is  suffered  through  the 
wrongful  act  of  the  defendant,  there  should  be  any  difficulty  in 
sustaining  the  right  of  the  plaintiff  to  recover,  notwithstanding  the 
failure  to  give  the  required  notice.  It  could  not  have  been  the  pur- 
pose of  the  legislature  to  deny  to  a  party  injured  by  the  negligence 
of  the  village  any  remedy  against  it,  nor  to  unnecessarily  embarrass 
parties  in  the  enforcement  of  their  right  (Sheehy  v.  City  of  New 
York,  160  N.  Y.  139,  143,  6  Am.  Neg.  Rep.  653,  54  N.  E.  Rep.  749); 
for  that  would  be  to  disregard  the  provisions  of  the  constitution, 
and  it  may  well  be  that  this  clause  was  inadvertently  permitted  to 
mar  an  otherwise  unobjectionable  regulation  of  the  plaintiff's  right 
of  action.  At  any  rate,  we  are  convinced  that  the  plaintiff  has  had 
no  adequate  opportunity  to  protect  his  rights,  that  the  statute  under 
consideration  operates  to  deprive  him  of  his  property  without  due 
process  of  law,  and  that  it  cannot  be  permitted  to  defeat  his  right 
to  recover  any  damages  which  he  may  have  sustained  through  the 
wrongful  act  of  the  defendant.  Considered  as  a  statute  of  limita- 
tions, and  its  effect  is  that  of  such  a  law,  the  plaintiff  has  a  right  to 
a  reasonable  time  and  opportunity  in  which  to  enforce  his  rights 
(People  0.  Turner,  117  N.  Y.  227,  233,  22  N.  E.  Rep.  1022;  Turner 
v.  People,  168  U.  S.  90,  94,  18  Sup.  Ct.  Rep.  38;  Meigs  v.  Roberts, 
162  N.  Y.  371,  378,  56  N.  E.  Rep.  838,  and  authorities  there  cited); 
and  to  refuse  to  sustain  the  interlocutory  judgment  would  be  to 
deprive  him  of  the  rights  which  belong  to  citizenship  in  the  State  of 
New  York.  "  The  obligation  of  a  municipal  corporation,"  say  the 
court  in  People  v.  Common  Council  of  City  of  Buffalo,  140  N.  Y. 
300,  307,  35  N.  E.  Rep.  485,  487,  "cannot  be  impaired  by  restrain- 
ing its  power  of  taxation  to  the  point  of  disabling  it  from  perform- 
ance, or  by  a  repeal  of  the  law  under  which  the  obligation  was  to  be 
enforced,  or  by  enacting  statutes  of  limitation  that  do  not  allow  a 
reasonable  time  for  bringing  the  action,  any  more  than  by  open  and 
avowed  assaults  upon  the  contract  itself."  And  we  know  of  no 
reason  why  the  same  rule  does  not  apply  in  the  matter  of  a  tort. 

While  it  is,  perhaps,  unnecessary  to  go  further  in  this  discussion, 
it  may  not  be  out  of  place  to  call  attention  to  the  fact  that  the  con- 
stitution of  this  State,  as  amended  in  1894,  provides  (section  18, 
art.  1)  that  "  the  right  of  action  now  existing  to  recover  damages 
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for  injuries  resulting  in  death  shall  never  be  abrogated/*  and  that 
the  right  of  action  then  existing  is  to  be  found  in  section  1902  of 
the  Code  of  Civil  Procedure,  which  provides  as  follows: 

••  The  executor  or  administrator  of  a  decedent,  who  has  left,  him 
or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain  an 
action  to  recover  damages  for  a  wrongful  act,  neglect  or  default, 
by  which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  in  an  action  in 
favor  of  the  decedent,  by  reason  thereof,  if  death  had  not  ensued." 

If  the  accident  which  befell  the  plaintiff  had  resulted  in  his  death, 
and  it  had  become  necessary  to  appoint  an  administrator,  it  would 
have  been  a  physical  impossibilty  to  go  through  the  forms  of  law 
in  time  to  give  the  notice  required  by  the  charter  of  the  village  of 
Port  Jervis;  and  it  would,  of  course,  be  unconstitutional  under 
those  circumstances.  The  same  thing  is  practically  true  of  infant 
plaintiffs,  who  could  proceed  only  through  guardians,  and  whose 
rights  could  not  be  made  to  depend  upon  a  voluntary  notice  by  some 
one  who  was  a  stranger  to  the  right,  if  it  may  be  said  that  such  a 
notice  would  comply  with  the  provision  that  notice  of  intention  to 
bring  such  action  must  be  given.  A  party  who  is  denied  the  right 
to  bring  an  action  may  hardly  be  said  to  be  capable  of  giving  a 
notice  of  intention  to  bring  such  action;  and,  where  a  party  is  ren- 
dered unconscious  through  the  wrongful  act  of  another,  it  is  not 
within  the  scope  of  justice  to  say  that  his  rights  may  be  sacrificed 
by  the  mere  lapse  of  a  few  hours  of  time  during  which  the  plaintiff 
is  not  in  a  condition  to  act. 

In  determining  whether  a  statute  is  unconstitutional,  the  question 
is,  not  whether  the  result  is  harmful  in  the  particular  case,  but 
whether  the  statute,  according  to  its  terms,  will  violate  the  pro- 
Tisions  of  the  constitution  in  its  application  to  cases  which  may  be 
expected  to  arise  (Dexter  v.  City  of  Boston,  176  Mass.  247,  251,  57 
N.  £.  Rep.  379) ;  and  we  have  shown  in  the  present  case,  not  only 
that  the  plaintiff  will  be  deprived  of  his  constitutional  rights,  but 
that  in  those  cases  which  may  be  expected  to  arise,  the  statute,  if 
sustained,  will  serve  to  defeat  the  guaranties  of  the  constitution, 
and  to  deprive  future  plaintiffs  of  the  remedy  which  the  policy  of 
the  State  is  intended  to  afford  them.  So  it  is  laid  down  in  the  case 
of  City  of  Rochester  v.  West,  164  N.  Y.  510,  514,  58  N.  E.  Rep.  673, 
674,  that: 

"  The  validity  of  a  statute  is  not  to  be  determined  by  what  has 
been  done  in  any  particular  instance,  but  by  what  may  be  done 
under  it.  Stuart  v.  Palmer,  74  N.  Y.  183;  Gilman  v.  Tucker,  128 
N.  Y.  190,  200,  28  N.  E.  Rep.  1040.    It  is  equally  true  that  the 
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Talidity  of  a  statute  or  ordinance  is  not  to  be  determined  from  its 
effect  in  a. particular  case,  but  upon  its  general  purpose  and  its 
efficiency  to  effect  that  end.'* 

Tried  by  this  rule,  there  can  be  no  question  that  the  purpose  of 
the  provision  in  the  charter  of  the  village  of  Port  Jervis  is  obnoxious 
to  the  constitution  of  this  State;  that  it  is  hostile  to  the  broad 
jurisprudence  of  the  State,  which  undertakes  to  provide  an  adequate 
remedy  for  every  legal  wrong.  It  is  unfair  in  spirit.  It  makes  the 
rights  of  individuals  depend  upon  chance,  rather  than  upon  the 
uniform  administration  of  the  law,  and  is  intended  to  defeat,  rather 
thane  onserve,  the  legitimate  ends  of  government.  It  is  intended  to 
work  wrong,  instead  of  right.  It  is  arbitrary  and  without  justifica- 
tion in  public  policy,  and  it  should  be  denied  the  force  of  law. 

The  interlocutory  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Goodrich,  P.  J.,  and  Jenks  and  Sewell,  JJ.,  concur. 

Hirschberg.  J.  —  I  concur  in  the  result  reached  by  Mr.  Justice 
Woodward,  that  the  interlocutory  judgment  should  be  affirmed. 
In  Green  v.  Village  of  Port  Jervis,  55  App.  Div.  58,  66  N.  Y.  Supp. 
1042,  we  decided  that  the  provision  of  the  defendant's  charter  in 
•question  was  to  be  regarded  as  prescribing  a  rule  of  practice,  and 
not  as  establishing  an  arbitrary  limitation.  Assuming,  as  we  must, 
that  the  facts  stated  in  the  complaint  are  true,  it  would  be  unrea- 
sonable to  apply  to  those  facts  the  absurdly  short  period  permitted 
for  the  filing  of  a  notice  of  intention  to  commence  the  action. 
Indeed,  it  may  be  doubted  whether  the  period  is  not  so  short  as  to 
render  its  enforcement  impracticable  in  the  due  administration  of 
justice,  and  to  defeat  in  many  instances  the  purpose  of  the  legisla- 
ture in  giving  the  period  of  one  year  in  which  to  begin  an  action. 
In  other  words,  it  would  seeih  at  least  questionable  whether  a 
requirement  that  notice  of  intention  to  sue  must  be  given  before 
the  existence  of  actionable  injury  develops  in  the  ordinary  course 
of  nature  does  not  lack  the  essential  element  of  practicability  as  a 
rule  of  legal  procedure.  This  is  especially  true  where  the  notice  is 
required,  as  it  is  under  the  defendant's  charter,  to  state  the  injury 
inflicted,  as  well  as  the  happening  of  the  accident  and  the  time  and 
place  of  the  occurrence. 
Vol.  X  —  36 
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MITCHELL  V.  THIRD  AVENUE  RAILROAD 

COMPANY. 

Supreme   Caurt%  New  York,    Appellate  Division,    First  Department,. 

June,  ipoi. 


PERSON  CROSSING  STREET-CAR  TRACK  STRUCK  BY  STREET  CAR  — 
CONTRIBUTORY  NEGLIGENCE  —  QUESTION  FOR  JURY.  — In  an. 
action  to  recover  damages  for  injuries  sustained  by  being  struck  by  a  street 
car  while  plaintiff  was  crossing  defendant's  track,  it  appeared  that  the  acci- 
dent happened  at  the  intersection  of  an  avenue  and  street  in  a  city  through, 
which  defendant's  street  cars  were  operated;  that  plaintiff  was  passing  over 
the  northerly  crosswalk  of  the  avenue  when  he  was  struck  by  a  car  coming 
from  the  north  on  the  westerly  track;  ibat  the  night  was  dark,  but  there  was 
an  arc  electric  light  on  the  street  corner;  that  plaintiff's  testimony  showed 
that  he  looked  up  and  down  the  avenue  before  stepping  from  the  curbstone 
onto  the  crosswalk,  and  again  just  as  he  stepped  upon  the  easterly  track,  and 
that  he  saw  no  headlight  or  other  indication  of  an  approaching  car  and  heard 
no  gong  or  bell;  that  a  passenger  on  the  car  which  struck  plaintiff  testified 
that  the  motorman  did  not  ring  the  bell,  that  the  car  was  going  fast,  at  the- 
regular  speed  for  that  time  of  night,  that  the  car  threw  plaintiff  some  dis- 
tance and  did  not  stop  for  some  distance  after  striking  him ;  that  the  last  he- 
saw  of  plaintiff  he  was  on  the  track  and  the  car  was  about  ten  or  twelve  feet 
from  him,  and  he  was  struck  just  as  he  was  stepping  over  the  westerly  rail. 
Held,  that  these  facts  constituted  a  prima  facie  case  for  submission  to  the 
jury,  and  it  was  error  to  dismiss  the  complaint  (i). 
Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Appeal  by  the  plaintiff,  James  Mitchell,  from  a  judgment  entered 
in  the  Clerk's  office  of  the  county  of  New  York,  on  December  20, 

1.  The  case  at  bar  is  of  importance  of  their  rulings,  will  be  found  of  in- 
on  the  question  of  contributory  negli-  terest  in  the  numerous  class  of  actions 
gence  in  similar  accidents,  and  still  arising  out  of  similar  circumstances  as- 
further  emphasizes  the  decision  in  in  the  cases  cited. 
Schwartzbaum  v.  Third  Ave.  R.  R.  Co.,  Owing  to  the  importance  of  the  de- 
(Supreme  Court,  Appellate  Division,  cision  we  append  to  the  case  at  bar  a 
First  Department,  April,  1901),  re-  note  embodying  the  authorities  cited 
ported  in  9  Am.  Neg.  Rsp.  557.  In  in  the  opinion  rendered  by  Mr.  Justice 
that  case  we  called  attention  to  the  im-  Laughlin,  and  the  numerous  authori- 
portance  of  its  ruling  "  as  establishing  ties  in  the  able  brief  submitted  by  Mr. 
a  precedent  which  would  seem  to  re-  Sumner  B.  Stiles,  of  counsel  for  the- 
lieve  parties  injured  under  similar  cir-  plaintiff-appellant  (Mr.  C.  Sheldon: 
cumstances  from  the  charge  of  con-  Carothers,  attorney  for  plain  tiff-ap- 
tributory  negligence."     A  comparison  pellant). 

of  that  case  with  the  Mitchell  case        See  note,  at  the  end  of  this  case,  on 

(the  case  at  bar),  and  the  authorities  Contributory  Negligence  as  Question, 

cited  by  the  learned  judges  in  support  for  Jury. 


American  Negligence  Reports,  563 

1900,  dismissing  the  complaint  pursuant  to  a  nonsuit  granted  upon 
the  trial  at  the  close  of  the  plaintiff's  case.  The  facts  appear  in  the 
opinion  (see  also  note  at  end  of  this  case).     Judgment  reversed. 

Argued  before  Van  Brunt,  P.  J.,  Patterson,  McLaughlin, 
Hatch  and  Laughlin,  JJ. 

Sumner  B.  Stiles,  for  appellant. 

Eugene  Treadwell,  for  respondent. 

Laughlin,  J.  — On  the  night  of  the  8th  of  May,  1898,  at  1:30 
a.  m.»  plaintiff  was  walking  along,  smoking  a  cigar,  going  westerly  on 
the  northerly  sidewalk  of  One  Hundred  and  Eighth  street,  and  while 
passing  over  the  northerly  cross-walk  of  Third  avenue,  was  struck 
by  a  street  car  coming  from  the  north  on  the  westerly  track  and 
sustained  injuries,  to  recover  for  which  this  action  is  brought.  The 
night  was  dark,  but  there  was  an  arc  electric  light  on  the  corner. 
Plaintiff  testified  that  he  looked  up  and  down  Third  avenue  before 
stepping  from  the  curbstone  onto  the  crosswalk,  and  again  just  as  he 
stepped  upon  the  easterly  track  and  that  he  saw  no  headlight  or 
other  indication  of  the  approach  of  a  car,  and  heard  no  gong  or  bell. 
Plaintiff  says  that  his  eye  sight  was  "  pretty  fair;  "  that  there  was 
no  obstruction  to  his  view  up  the  avenue;  that  the  avenue  was  lit  up 
on  both  sides  with  gas;  that  he  could  see  the  block  to  One  Hundred 
and  Ninth  street  and  objects  on  it  clearly,  and  then  says  that  when 
he  looked  around  up  town  he  guessed  it  was  about  one-half  the  block 
that  he  saw;  could  not  say  how  far  he  saw  up  the  block  and  did  not 
know  whether  he  saw  the  length  of  the  block  or  not;  that  as  he 
was  upon  the  west  track  and  about  to  step  off  on  the  west  side  the 
car  struck  him;  that  he  did  not  see  the  car  until  it  struck  him;  that 
he  did  not  look  again  after  stepping  upon  the  easterly  track  and 
that  the  car  after  striking  him  ran  at  least  a  block  before  stopping. 
A  passenger  on  the  down-town  car  which  struck  plaintiff,  who  was 
seated  near  the  front  looking  out  of  the  window,  testified,  in  sub- 
stance, that  the  motorman  did  not  ring  the  bell;  that  the  headlight 
must  have  been  dim;  that  he  did  not  think  there  was  much  of  a  head- 
light, but  was  not  positive  about  it;  that  the  motorman  was  looking 
toward  the  rear  of  the  car  at  the  time  of  the  accident;  that  the  car 
was  going  fast,  at  the  regular  speed  for  that  time  of  night;  that  the 
car  threw  plaintiff  some  distance  and  did  not  stop  for  some  distance 
after  striking  him;  that  he  saw  plaintiff  coming  across  the  easterly 
track  and  at  that  time  the  car  was  quite  a  distance  away,  two  or 
three  houses  from  the  corner;  that  the  car  was  going  at  such  a  rate 
of  speed  that  it  did  not  take  it  long  to  get  where  plaintiff  was;  that 
the  car  was  lighted  inside;  that  it  was  a  dark  night  and  you  could 
see  pretty  plainly,  but  not  a  great  distance;  that  the  last  he  saw  of 
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plaintiff  he  was  on  the  track  and  the  car  was  about  ten  or  twelve 
feet  from  him  and  he  was  struck  just  as  he  was  stepping  over  the 
westerly  rail.  Another  passenger  who  was  on  the  rear  platform 
testified  that  the  car  was  lighted;  that  he  did  not  notice  about  the 
headlight,  but  that  he  did  not  hear  any  bell. 

We  think  this  constituted  a  prima  fade  case  for  submission  to  the 
jury.  It  cannot  be  said,  as  matter  of  law,  that  plaintiff,  assuming 
his  testimony  to  be  true,  omitted  any  precaution  that  a  man  of  ordi- 
nary care  and  prudence  would  have  taken  to  discover  the  approach 
of  a  street  car.  Costello  v.  Third  Ave.  R.  R.  Co.,  x6i  N.  Y.  317 
(7  Am.  Neg.  Rep.  317,  n.),  Conley  v.  Albany  Railway,  22  App.  Div. 
(N.  Y.)  321;  Schwartzbaum  v.  Third  Ave.  R.  R.  Co.,  54  App.  Div. 
(N.  Y.)  164;  s.  c,  60  App.  Div.  (N.  Y.)  274,  9  Am.  Neg,  Rep 
557:  Legare  v.  Union  R'y  Co.,  61  App.  Div.  (N.  Y.)  202;  Frank  v. 
Met.  St.  R'y  Co.,  58  App.  Div.  (N.  Y.)  100  (9  Am.  Neg.  Rep. 
346,  n.);  Lawson  v.  Met.  St.  R'y  Co.,  40  App.  Div.  (N.  Y.)  307; 
DeGraw  v.  Erie  R.  R.  Co.,  49  App.  Div.  (N.  Y.)  29.  According  to 
his  evidence  he  diligently  exercised  his  faculties  of  sight  and  hearing 
without  avail. 

The  rule  as  to  when  the  court  may,  and  may  not,  decline  to  sub- 
mit the  question  of  contributory  negligence  to  the  jury  is  well  stated 
in  Kettle  v.  Turl,  162  N.  Y.  255,  7  Am.  Neg.  Rep.  482,  as  follows: 
"  The  question  of  contributory  negligence  is  generally  one  of  fact, 
to  be  determined  by  the  jury,  and  it  is  not  within  the  province  of 
the  court.  It  is  only  where  it  clearly  appears  from  the  circum- 
stances, or  is  proved  by  uncontroverted  evidence,  that  the  party 
injured  has,  by  his  own  acts  or  neglect,  contributed  to  the  injury, 
that  the  court  can  determine  that  question.  The  cases  are  excep- 
tional where  it  can  be  held  that  contributory  negligence  was  so 
conclusively  established  that  nothing  was  left,  either  of  inference 
or  of  fact,  to  be  determined  by  a  jury." 

Quite  recently  the  Court  of  Appeals  has  clearly  pointed  out  the 
distinction  between  the  authority  of  the  court  to  set  aside  a  verdict 
as  against  the  weight  of  evidence  and  to  nonsuit  or  direct  a  verdict 
without  submitting  the  facts  to  the  jury.  McDonald  t>.  Met.  St.  R'y 
Co.,  167  N.  Y.  66.  In  that  case  Martin,  J.,  writing  for  the  court, 
says:  "  While  in  many  cases,  even  where  the  evidence  is  sufficient 
to  sustain  it,  a  verdict  may  be  properly  set  aside  and  a  new  trial 
ordered,  yet  that  in  every  such  case  the  trial  court  may,  whenever  it 
sees  fit,  direct  a  verdict  and  thus  forever  conclude  the  parties,  has 
no  basis  in  the  law,  which  confides  to  juries  and  not  to  courts  the 
determination   of  the  facts  in  this  class  of  cases. 

"  We  think  it  cannot  be  correctly  said  in  any  case  where  the  right 
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of  trial  by  jury  exists,  and  the  evidence  presents  an  actual  issue  of 
fact,  that  the  court  may  properly  direct  a  verdict.  So  long  as  a 
question  of  fact  exists,  it  is  for  the  jury,  and  not  for  the  court.  If 
the  evidence  is  insufficient,  or  if  that  which  has  been  introduced  is 
conclusively  answered,  so  that,  as  a  matter  of  law,  no  question  of 
credibility  or  issue  of  fact  remains,  then  the  question  being  one  of 
law,  it  is  the  duty  of  the  court  to  determine  it.  But  whenever  a 
plaintiff  has  established  facts  or  circumstances  which  would  justify 
a  finding  in  his  favor,  the  right  to  have  the  issue  of  fact  determined 
by  a  jury  continues,  and  the  case  must  ultimately  be  submitted  to  it. 
The  credibility  of  witnesses,  the  effect  and  weight  of  conflicting 
and  contradictory  testimony,  are  all  questions  of  fact,  and  not  ques- 
tions of  law.  If  a  court  of  review,  having  power  to  examine  the 
facts,  is  dissatisfied  with  the  verdict  because  against  the  weight  or 
preponderance  of  evidence,  it  may  be  set  aside,  but  a  new  trial  must 
be  granted  before  another  jury,  so  that  the  issue  of  fact  may  be 
ultimately  determined  by  the  tribunal  to  which  those  questions  are 
confided.  If  there  is  no  evidence  to  sustain  an  opposite  verdict,  a 
trial  court  is  justified  in  directing  one,  not  because  it  would  have 
authority  to  set  aside  an  opposite  one,  but  btcause  there  was  an 
actual  defect  of  proof;  and  hence  as  a  matter  of  law,  the  party  was 
not  entitled  to  recover." 

Even  the  judicially  prescribed  rule  of  care  and  caution  on  the 
part  of  a  pedestrian  approaching  a  steam  railroad  highway  crossing 
at  grade  does  not  require  evidence  of  more  care  than  was  exer- 
cised by  plaintiff,  to  carry  a  case  to  the  jury.  Lewin  v.  Lehigh 
Valley  R.  R.  Co.,  165  N.  Y.  667,  for  facts  see  52  App.  Div.  (N.  Y.) 
69;  Henavie  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  166  N.  Y.  280,  9  Am. 
Neg.  Rep.  345;  Zwack  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  160  N.  Y. 
362,  6  Am.  Neg.  Rep.  669;  Judson  v.  Central  Vt.  R.  R.  Co.,  158 
N.  Y.  597,  6  Am.  Neg.  Rep.  167.  The  courts  have  taken  judicial 
notice  of  the  fact  that  ordinarily  careful  people  look  and  listen 
before  crossing  a  steam  railroad  track,  and  so  all  are  held  to  an 
observance  of  this  duty  as  matter  of  law.  It  is  not,  however,  the 
province  of  the  court  to  say  that  a  party  looking  must  see,  or  lis- 
tening, must  hear  at  his  peril.  The  traveler  is  only  bound  to  make 
such  reasonable  efforts  to  see  and  hear  as  would  be  made  by  a 
careful  and  prudent  man  under  like  circumstances.  Shaw  v.  Jewett, 
86  N.  Y.  616;  Greany  v.  Long  Island  R.  R.  Co.,  101   N.  Y.  419, 

424.  425- 
This  mandatory  duty  of  looking  and  listening  is  not  applied  with 

the  same  rigidity  to  pedestrians  crossing  (at  intersecting  streets) 

street  railroad  tracks  laid  in  the  public  street.     Street  cars  can  be 
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readily  stopped  or  the  speed  slackened,  and  it  is  the  duty  of  a  street- 
railroad  company  to  have  its  cars  under  control  as  they  approach 
the  crossing  of  intersecting  streets.  At  such  points  they  have  no 
greater  rights  than  the  pedestrians  crossing  their  tracks.  Dunican 
v.  Union  R'y  Co.,  39  App.  Div.  (-N.  Y.)  497,  6  Am.  Neg.  Rep.  155. 
If  the  testimony  of  plaintiff  is  to  be  believed,  and  his  credibility  is 
for  the  jury  (Williams  v.  Del.,  Lack  k  W.  R.  R.  Co.,  155  N.  Y.  158), 
he  certainly  exercised  some  degree  of  care  and  caution.  Whether 
his  failure  to  discover  the  approach  of  the  car  was  owing  to  the 
location  of  the  electric  light  and  atmospheric  conditions,  or  to 
the  fact  that  there  was  not  a  bright  headlight  upon  the  car,  or  to  the 
fact  that  he  is  mistaken  or  untruthful  in  his  testimony  with  respect  to 
looking,  were  all  questions  of  fact  for  the  jury  and  they  may  not  be 
disposed  of  as  matters  of  law  without  invading  the  province  of  the 
jury.  . 

The  evidence  clearly  warranted  a  finding  of  negligence  on  the 
part  of  the  defendant.  It  tended  to  show  that  the  car  was  pro- 
pelled at  a  very  rapid  rate  of  speed  over  an  intersecting  street  with- 
out any  signal  or  warning  and  at  least,  without  a  bright  headlight, 
and  the  motorman,  instead  of  having  his  car  under  control  and 
keeping  an  outlook  for  those  lawfully  traveling  the  street,  had  his 
face  turned  toward  the  rear  of  the  car. 

The  judgment  should  be  reversed  and  a  new  trial  granted  with 
costs  to  appellant  to  abide  the  event. 

Patterson  and  Hatch,  JJ.,  concurred;  Van  Brunt,  P.  J.,  and 
McLaughlin,  J.,  dissented. 


CONTRIBUTORY  NEGLIGENCE,  IN  CROSSING  ACCIDENT  CASES.  AS  A 

QUESTION  FOR  THE  JURY. 

The  decision  in  the  foregoing  case  (Mitchell  v.  Third  Avenue  R.  R.  Co.), 
one  of  the  numerous  class  of  actions  arising  out  of  crossing  accidents,  is  impor- 
ts nt  on  the  question  of  contributory  negligence  and  the  right  of  a  plaintiff  to 
have  the  question  of  negligence  submitted  to  the  jury,  the  ruling  being  in  the 
affirmative. 

Evidence  in  the  Mitchell  ease. 

The  facts  were  set  out  in  the  opinion  rendered  by  Mr.  Justice  McLaughlin, 
but  a  reference  to  the  evidence  (as  gathered  from  the  brief  for  plaintiff-appel- 
lant) may  be  of  interest.  The  plaintiff  was  walking  from  the  east  to  (he  west 
on  the  upper  side  of  108th  street,  and  testified  that  when  he  "  came  to  the  curb  " 
of  Third  avenue  he  "  looked  up  and  down  the  street  and  did  not  see  any  car 
coming,"  and  further  testified  as  follows: 

"  I  walked  across  the  street,  and  as  I  got  to  the  east  track  I  looked  up  and 
down  again  and  saw  no  car.  I  saw  the  lights  on  each  side  of  the  street,  but 
saw  no  car  coming.    I  walked  across  the  street  and  was  on  the  west  track  and 
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-almost  across  and  the  car  was  right  on  top  of  me.  I  was  going  from  the  east 
side  of  Third  avenue  to  the  west  side.  The  car  hit  me  and  I  was  pitched,  I 
guess  between  ten  and  fifteen  feet  into  the  side  of  the  gutter.  *  *  *  I  saw 
no  lights  on  the  car  that  struck  me,  I  mean  to  say  that  I  saw  no  headlight  on  it. 
I  did  not  see  any  light  on  the  car  at  any  time.  I  did  not  see  that  the  car  was 
Ut  up,  nor  did  I  see  that  it  did  not  have  lights.  *  *  *  Q.  You  looked  at  the 
•car?  A.  I  was  knocked  down  by  the  car  and  it  went  right  ahead  until  it 
-stopped;  it  was  down  a  block  at  least.  *  *  *  I  didn't  see  the  car  until  I 
was  struck.  *  *  *  I  was  going  from  the  east  to  the  west  in  a  westerly 
direction  on  the  north  side  of  the  street,  the  uptown  side.  I  was  struck  when 
right  on  the  crosswalk.  I  was  on  the  sidewalk  when  I  first  came  into  Third 
-avenue  and  looked  up  and  down  to  see  if  there  was  a  car  coming.  I  did  not 
see  any  car.  *  *  *  Q.  How  many  times  altogether  from  the  time  you  got 
into  Third  avenue  uniil  the  time  you  were  struck  did  you  look  to  see  if  there 
was  any  car  coming  down  town?  A.  Twice;  the  first  time  I  looked  was  when  I 
was  on  the  curbstone  going  to  step  off  the  curb  into  the  street.  When  I  looked 
the  second  time  it  was  just  as  I  stepped  on  the  east  track  that  I  looked  up  and 
down  the  street  and  saw  no  car.  It  was  the  east  track,  the  up- town  track.  I 
looked  both  up  town  and  down  town.  *  *  *  The  car  hit  me  when  I  was 
almost  across  the  west  track.  The  car  which  was  coming  up  to  me  was  going 
.at  a  rate  of  speed.  *  *  *  Q.  Did  you  see  the  car?  A.  No,  I  did  not  see  the 
car.  I  was  perfectly  sure  I  looked.  *  *  *  When  I  looked  up  the  second 
time  I  was  going  on  the  up- town  track.  From  the  time  I  looked  the  last  time 
to  the  time  I  was  injured  I  walked  across  the  up- town  track  and  the  distance 
between,  and  I  was  almost  stepping  off  the  track  at  the  time  I  was  struck. 
*  *  *  This  was  about  ten  minutes  past  one  at  night.  *  *  *  I  will  swear 
I  did  not  see  a  car.  I  looked  up  and  down  the  street  to  see  if  I  could  see  any, 
and  I  did  not  see  any." 

A  witness  called  in  behalf  of  the  plaintiff  testified  as  follows:  "  I  remember 
an  accident  at  108th  street  and  Third  avenue,  around  one  o'clock  in  the  morn- 
ing.    I  was  coming  down  on  the  car.    I  got  on  at  116th  street  and  coming  down 
on  the  car  I  looked  out  of  the  front  window  and  saw  a  man  crossing  the  street, 
and  saw  the  car  strike  him.     I  jumped  off  the  car  and  picked  up  the  man  and 
•carried  him  over  to  the  walk.     There  was  not,  to  my  knowledge,  any  bell  rung 
by  the  motorman.     I  cannot  say  anything  about  the  headlight.     It  must  have 
been  dim."     By  the  Court:  "  I  mean  so  far  as  the  headlight  was  concerned; 
I  was  looking  at  the  car;  I  do  not  think  there  was  much  of  a  headlight;  I  am 
not  positive  about  that  headlight.    *    *    *    The  man  was  lying  between  the 
car  and  the  curb.     The  man  was  thrown  some  distance  from  the  car.    *    *    * 
At  the  time  the  car  struck  this  man  the  motorman  was  looking  towards  the  back 
-of  the  car.    I  had  never  seen  this  injured  man  before.     I  did  not  know  him; 
he  was  a  stranger  to  me.    *    *    *    The  car  was  going  fast  at  that  time  of 
night.    *    *    *    I  was  riding  down  from  116th  street,  and  it  was  going  quite 
fast  from  116th  street.    *    *    *    All  I  know  is  he  turned  to  the  rear.     I  took 
notice  of  the  man;  he  was  turning  towards  the  back  of  the  car.     He  turned 
■around  to  the  back  of  the  car.     He  faced  the  back  of  the  car  towards  the  con- 
ductor.    I  could  not  say  whether  the  motorman  had  commenced  to  stop  his  car 
at  the  time  I  observed  him.     The  car  did  not  stop  for  some  distance  after  the 
man  was  struck.    *    *    *    He  was  getting  off  that  up-town  track  when  that 
-car  struck  him.    *    *    *    He  was  close  on  to  the  up  track  when  I  seen  him. 
I  could  see  him  plainly  crossing  the  street.     The  car  upon  which  I  was  riding 
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when  I  saw  him  approaching  that  uptown  track  was  quite  a  distance  north  of 
the  northerly  crosswalk,  a  distance,  I  should  say,  of  between  two  and  three 
houses.  I  do  not  know  exactly  how  wide  those  houses  are.  *  *  *  It  was  a 
dark  night,  but  you  could  see  things  ahead  of  you.  You  could  see  pretty  plain; 
not  a  great  distance,  but  you  can  see  part  of  the  distance.  *  *  *  Q.  You 
saw  Mr.  Mitchell  first,  you  say,  when  your  car  was  two  or  three  houses  away; 
Mr.  Mitchell  had  not  quite  reached  the  up- town  track  yet.  Mr.  Mitchell  came 
on  walking  towards  the  up-town  track,  and  your  car  kept  coming  down? 
A.  Yes.  When  I  first  saw  him  cross  the  street,  I  seen  him  close  to  the  up-town 
track;  we  were  quite  a  distance  away  from  that  man.  Q.  Your  quite  a  dis- 
tance,  you  say,  is  two  or  three  houses?    A.  Yes,  sir;  on  the  up-town  track. 

*  *  *  Q.  He  kept  approaching  your  track  and  your  car  kept  going  right  down 
town?  A.  Yes.  *  *  *  Q.  It  was  pretty  close  to  him,  wasn't  it?  A.  When  I 
seen  the  car?  That  car  was  going  at  a  speed  I  hat  did  not  take  that  car  long  to  get 
to  that  man;  I  don't  know,  I  should  say,  ten.  eleven  or  twelve  feet.  Q.  That 
was  the  distance  between  the  man  and  the  car  when  he  was  about  to  step  on  the 
track  in  front  of  your  car?  A.  Yes.  At  that  time  the  car  was  going  fast.  I  did 
not  hear  the  bell  rung.  I  will  swear  that  I  did  not  hear  a  bell.  I  don't  know  what 
kind  of  a  bell  was  on  the  car,  if  it  was  an  ordinary  car  bell  I  ought  to  have  heard 
it.  I  was  sitting  on  the  west  side  of  the  car,  looking  out  through  the  front 
window.  *  *  *  When  I  first  saw  this  man  he  was  close  on  to  the  up-town 
track,  very  close  at  that  time.  I  did  not  see  bim  again  until  he  was  struck. 
Q.  Did  you  see  him  step  on  the  down-town  track?  A.  He  was  just  getting  off 
the  track —  the  last  track  on  the  west  side  of  the  way.  The  west  rail  of  the 
west  track.  *  *  *  The  first  time  I  seen  that  man  he  came  from  the  east 
side  of  the  way  on  (he  up  track,  that  is  the  first  time  I  seen  him  when  he  was 
on  the  up  track,  crossing  over  to  the  west  side  of  the  way.  Then  I  was  quite  a 
distance  away  from  the  man.  Then,  of  course,  our  car  was  going  at  a  speed  and 
was  coming  closer  to  the  man.  The  first  thing  I  knew  the  car  struck  him.  The 
man  was  just  leaving  the  last  rail  —  just  leaving  to  the  curbstone  of  the  west 
side  of  the  way  from  the  last  rail  when  our  car  struck  him.  When  he  was  on 
the  east  track  my  car  was  probably  thirty  or  thirty-five  feet  away  from  this  man. 
It  was  fully  the  length  of  a  car  away,  a  little  more  than  the  length." 

Another  witness  called  in  behalf  of  the  plaintiff  testified  as  follows:  "  I  was 
on  the  back  platform  of  the  car  spoken  of.  I  did  not  see  the  accident.  I 
jumped  off  the  car  afterwards.  I  saw  Mitchell  lying  on  the  ground.  I  did  not 
go  to  his  assistance.     I  did  not  hear  a  bell  rung  while  the  car  was  in  motion. 

*  *    *    I  did  not  take  notice  whether  there  was  a  headlight  on  the  car." 

Contributory  negligence— When  not  question  of  law. 

The  following  authorities  were  submitted  on  the  point  that  plaintiff  could  not 
be  held  guilty  of  contributory  negligence  under  the  circumstances: 

In  Pitts  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  86  Hun,  546,  the  General  Term  in  the 
Fourth  Department,  per  Mkrwin,  J.,  at  page  549,  said:  "  Nor  can  it  be  said  as 
matter  of  law  at  what  particular  point  the  person  should  have  looked.  Greany 
v.  L.  I.  R.  R.  Co.,  101  N.  Y.  419,  427;  Petrie  v.  N.  Y.  C.  v.  H.  R.  R.  R.  Co.,  66 
Hun,  284.  In  Shaw  v.  Jewett,  86  N.  Y.  617,  it  is  said:  "  The  plaintiff  is  not 
bound  to  see;  he  is  bound  to  make  all  reasonable  effort  to  see  that  a  careful, 
prudent  man  would  make  in  like  circumstances.  He  is  not  to  provide  against 
any  certain  result;  be  is  to  make  an  effort  for  a  result  that  will  give  safety; 
such  effort  as  caution,  care  and  prudence  will  dictate." 
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In  Killen  v,  Brooklyn  Heights  R.  R.  Co.,  48  Han,  557,  the  Appellate  Division 
in  the  Second  Department  in  reversing  a  judgment  of  dismissal  of  the  com- 
plaint said:  *  The  plaintiff  is  a  woman  about  sixty  years  of  age,  *  *  *  and 
when  at  about  the  middle  of  the  block  she  desired  10  cross  over  to  King's  house- 
furnishing  store.  At  the  curb  she  looked  in  both  directions.  There  was  no  car 
coming  from  the  east,  but  there  was  a  car  west  of  the  corner  of  Cumberland 
street  and  Park  avenue,  the  car  not  yet  having  reached  Cumberland  street. 
*  *  *  When  she  looked,  the  car  was  being  slowed  down  before  crossing. 
As  Park  avenue  is  only  thirty-five  feet  from  curb  to  curb,  and  the  plaintiff  was 
100  feet  east  of  Cumberland  street,  which  Is  sixty  feet  wide,  it  can  hardly  be 
said  as  a  matter  of  law  that  it  was  negligent  of  her  to  walk  diagonally  across 
the  avenue  without  stopping  to  make  further  investigation.  Persons  walking- 
upon  or  across  the  highways  are  not  bound  to  exercise  the  highest  possible 
degree  of  care,  they  meet  all  the  requirements  if  they  exercise  a  reasonable 
degree  of  care,  such  as  persons  of  ordinary  prudence  would  exercise  under  the 
same  circumstances.  There  was  some  evidence  from  which  the  jury  might 
have  found  that  the  plaintiff  was  exercising  a  reasonable  degree  of  care;  and 
as  the  testimony  showed  that  the  motorman  was  apparently  engaged  in  conver- 
sation with  some  one  inside  of  the  car  immediately  before  the  accident,  and 
thai  the  speed  of  the  car  was  constantly  increasing  up  to  within  a  short  distance 
of  the  point  where  the  plaintiff  was  struck,  a  question  of  fact  was  presented 
which  should  have  been  determined  by  the  jury.  *  *  *  Where  there  is  evi- 
dence upon  which  fair-minded  men  may  disagree,  it  is  for  the  jury  to  determine 
the  controversy." 

In  De  Graw  v.  Erie  R.  R.  Co.,  49  App.  Div.  29,  the  plaintiff  just  before  step- 
ping upon  the  tracks  of  the  defendant  railroad  company  looked  to  see  if  any 
train  was  coming,  but  did  not  see  any  train,  nor  hear  any  bell  or  whistle 
sounded;  and  testified  that  he  did  not  see  the  engine  before  it  struck  him.  The 
court  held  that  it  was  reversible  error  to  dismiss  the  complaint,  as  the  question 
of  the  plaintiff's  contributory  negligence  was  for  the  jury.  The  court,  at  page 
31,  said:  '*  Taking  the  testimony  in  the  light  most  favorable  to  the  plaintiff,  as 
we  are  bound  to  do,  we  have  a  case  where  there  was  evidence  sufficient  to- 
justify  a  finding  by  the  jury  that  the  defendant's  train  was  running  after  dark 
and  at  a  rapid  rate  across  a  highway,  and  without  a  headlight,  sounding  neither 
whistle  nor  bell;  that  the  plaintiff,  intending  to  cross  the  track,  looked  in  the 
direction  of  the  approaching  train,  listened  and  heard  no  bell  or  whistles,  after 
which  he  walked  a  few  feet  only  and  was  struck  by  the  train  while  he  was  on 
the  highway  or  on  or  near  the  crossing.  This  evidence  was  amply  sufficient  ta 
require  the  submission  of  the  case  to  the  jury,  and  the  nonsuit  was  error  for 
which  the  judgment  should  be  reversed.  In  this  view  we  are  abundantly  sus- 
tained. The  trend  of  authority  is  toward  the  submission  to  the  jury  of  all 
questions  of  negligence  on  the  part  of  the  defendant  or  contributory  negligence 
on  the  part  of  the  plaintiff.  In  Greany  v.  Long  Island  Railroad  Co.,  101  N.  Y. 
419,  the  court,  speaking  through  Judge  Danforth,  said,  p.  423:  *  It  would  be 
error  for  a  trial  court  to  grant  a  nonsuit  if  by  an  allowable  deduction  from  the 
facts  proved  a  cause  of  action  might  be  sustained  by  the  plaintiff,  and  when 
such  ruling  has  been  upheld  by  reason  of  the  contributory  negligence  of  the 
person  injured,  it  appeared  that  such  negligence  was  conclusively  established 
by  evidence  which  left  nothing  either  of  inference  or  of  fact  in  doubt  or  to  be 
settled  by  a  jury.     Massoth  v.  D.  &  H.  C.  Co.,  64  N.  Y.  524,  529.'  " 

In  Schwartzbaum  v.  Third  Avenue  R.  R.  Co.,  54  App.  Div.  164,  at  page  165, 
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the  court  said:  "  On  the  trial,  at  the  close  of  the  plaintiff's  proofs,  the  com- 
plaint was  dismissed,  the  court  ruling  that  the  decedent  did  not  exercise 
'  ordinary  care  and  caution  '  when  the  accident  occurred.  *  *  *  If  we  apply 
to  the  proof  as  it  appears  in  the  record  the  inflexible  rule  that  upon  a  motion  to 
-dismiss  a  complaint  the  evidence  must  be  considered  in  the  aspect  most  favor- 
able to  the  maintenance  of  the  action  and  that  a  plaintiff  is  entitled  to  all  infer- 
ences that  naturally  and  legitimately  follow  from  such  a  consideration,  we  are 
compelled  to  hold  that  it  does  not  appear  conclusively  that  the  plaintiff's  intes- 
tate failed  to  exercise  care,  discretion  and  caution  under  the  circumstances 
attendant  upon  the  accident  from  which  he  suffered  injury.  *  *  *  The  evi- 
dence does  not  show  indisputably  that  the  decedent  was  careless  or  imprudent. 
His  conduct  and  all  the  circumstances  of  the  occurrence  should  have  been 
passed  upon  by  the  jury." 

In  a  recent  decision  upon  a  second  appeal  in  the  Schwartzbaum  case  (60  App. 
Div.  274,  9  Am.  Neg.  Rep.  557),  this  court,  in  granting  a  new  trial  after  a  non- 
suit, held  that  there  was  no  additional  evidence  as  to  contributory  negligence 
to  change  the  result  of  the  former  appeal,  and  the  court,  per  O'Brien,  J.,  said: 

"  Our  attention,  however,  is  called  by  the  defendant  to  the  testimony  of  the 
plaintiff  upon  the  new  trial,  that  when  between  the  tracks  she  and  her  husband 
"*  looked  down  town  to  see  if  there  came  a  car  up,  because  we  wanted  to  go 
across.  We  looked  from  down  town,  down  town  and  up  town.  We  did  not 
see  a  car  coming  from  up  town  down  nor  a  car  coming  from  down  town  up.* 
She  further  stated  that  her  husband  was  ahead  of  her  and  she  went  to  step  on 
the  track  to  follow  him  when  the  car  came  up  in  front  of  her  face,  *  so  quick 
and  unexpected  —  so  quick,'  and  he  jumped  back  and  heard  her  husband 
-scream;  that  just  before  he  was  struck  by  the  car  the  flash  of  a  headlight  came 
before  her.  *  *  *  It  is  not  made  clearly  to  appear  just  when  plaintiff 
looked,  for  though  she  says  '  between  the  tracks,*  she  says  she  looked  up  town 
-as  well  as  down  town,  to  see  if  a  car  was  approaching,  for  which  there  would 
have  been  no  need  had  she  left  the  down-town  track.  At  any  rate  it  is  perfectly 
-apparent  that  she  was  keeping  an  outlook  as  best  she  could,  and  that  her  hus- 
band was  doing  the  same.  *  *  *  It  is  insisted  that  they  were  bound  to  see 
the  headlight  of  the  up- town  car,  but  this  would  not  apprise  them  of  how  far 
away  it  was.  As  no  signal  was  given  they  were  not  presumed  to  know  that 
the  car  was  approaching  and  was  within  a  dangerous  distance.  As  said  in 
Henavie  v.  N.  Y.  Cent,  and  Hudson  River  R.  R.  Co.,  by  the  Court  of  Appeals 
(166  N.  Y.  280,  9  Am.  Neg.  Rep.  345),  •  *  •  «  There  was  some  evidence  of 
care  on  the  part  of  the  deceased,  because  he  looked  in  both  directions  when  he 
-started  to  cross  the  avenue,  as  well  as  when  he  was  half  way  to  the  nearest 
track.  *  *  *  It  is  difficult  to  tell  in  the  night-time,  when  the  track  is  level 
and  straight,  whether  the  headlight  on  an  engine  is  approaching.*  The  same 
is  true  of  a  headlight  on  a  street  car.  Nothing  previously  had  apprised  the 
plaintiff's  intestate  of  the  approach  of  the  car,  even  assuming  that  in  the 
moment  he  looked  he  had  seen  the  darkness,  the  headlight.  That  the  car  came 
up  suddenly  is  apparent  from  the  testimony  that  it  came  *  so  quick,'  words 
-equivalent  to  the  words '  like  lightning,'  used  by  the  same  witness  on  the 
former  trial.  Had  the  plaintiff  and  her  husband  looked,  therefore,  after  Gross- 
ing the  south-bound  track  it  does  not  necessarily  follow  that  they  must  have 
known  of  danger  nor  that  they  had  time  to  avoid  the  accident." 

In  Halliday  v.  Brooklyn  Heights  R.  R.  Co.,  59  App.  Div.  57,  the  complaint 
-of  the  plaintiff  was  dismissed  at  the  close  of  the  plaintiff's  case  and  upon  granting 
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-a  new  trial  the  Appellate  Division  at  page  58,  in  speaking  of  the  plaintiff's 
alleged  contributory  negligence,  said:  "  Before  stepping  into  the  street  he 
looked  in  either  direction  and  listened,  but  neither  saw  nor  heard  a  car.  When 
half-way  to  the  west-bound  track  he  looked  again,  and  saw  no  car.  He  con- 
tinued towards  the  track,  and  was  struck  by  the  step  of  a  car  going  west  before 
he  placed  his  foot  upon  the  track.  *  *  *  While  a  jury  might  very  well  say 
that  the  plaintiff  was  guilty  of  contributory  negligence,  such  negligence  could 
not  be  predicated  as  matter  of  law.  The  standard  of  care  is  the  conduct  of  per- 
sons of  ordinary  prudence,  and  the  plaintiff's  act  is  to  be  measured  by  the 
situation  and  the  surroundings.  He  was  required  to  exercise  his  senses  for  his 
•own  protection,  and  claims  to  have  done  so  more  than  once.  If  they  failed  to 
protect  him  because  not  exercised  at  the  precise  point  or  moment  when  they 
would  have  been  effective,  the  conclusion  that  the  result  was  a  want  of  ordinary 
-and  reasonable  care  would  flow  from  inferences  dependent  upon  measurements 
and  estimates  which  it  is  peculiarly  within  the  province  of  a  jury  to  make.  The 
law  required  him  to  look  and  listen  in  accordance  with  the  dictates  of  ordinary 
prudence,  but  did  not  require  the  guaranty  of  any  specific  result.  Turell  v. 
Erie  R.  R.  Co.,  49  App.  Div.  94,  and  cases  cited.  *  *  *  There  is  evidence 
tending  to  show  considerable  speed  in  the  fact  that  the  car  ran  at  least  fifty  feet 
below  the  crossing  before  stopping.  *  *  *  In  the  case  of  Towner  v.  Brook- 
lyn Heights  R.  R.  Co.,  44  App.  Div.  628,  it  appeared  that  the  plaintiff  looked  in 
both  directions  before  leaving  the  curb  and  saw  no  car,  but  on  attempting  to 
cross  the  tracks  was  struck  by  an  approaching  car  which  sounded  no  warning 
until  the  momeut  of  collision,  the  car  running  from  fifty  to  seventy-five  feet 
before  it  was  stopped,  and  this  court  held  that  the  questions  both  of  plaintiff's 
freedom  from  contributory  negligence  and  defendant's  negligence  should  have, 
been  submitted  to  the  jury." 

1  In  Henavie  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  N.  Y.  280,  9  Am.  Neg.  Rep. 
345,  the  plaintiff's  intestate  in  the  evening  of  a  clear  night  started  to  walk  across 
Eleventh  avenue  in  the  city  of  New  York  on  the  crosswalk.  It  was  about 
twenty-two  feet  from  the  curbstone  where  he  started  to  the  first  rail  of  the 
defendant's  nearest  track.  There  was  neither  gate  nor  flagman  at  the  crossing, 
.and  no  whistle  was  sounded  or  bell  rung  nor  any  kind  of  warning  given  of  an 
approaching  engine  of  the  defendant  except  the  headlight  on  the  end  of  the  ten- 
der. The  deceased  was  walking  along  in  the  usual  way  going  straight  across 
and  as  he  started  across  he  was  seen  to  look  both  to  the  right  and  left,  and  as 
he  was  half-way  between  the  curb  and  the  nearest  track  he  looked  again  in  both 
directions.  In  an  instant  he  reached  the  first  rail,  was  struck  and  mortally 
injured.  The  engine  was  described  by  one  witness  as  moving  "  fast,"  by 
another  as  moving  "  swift,"  and  by  the  engineer,  called  by  the  plaintiff,  as 
moving  at  from  four  to  four  and  a  half  miles  an  hour.  The  engine  moved  the 
length  of  the  block  while  the  decedent  walked  twenty-two  feet.  The  complaint 
was  dismissed  at  the  close  of  the  evidence  for  the  plaintiff,  and  upon  appeal 
to  the  Court  of  Appeals  from  a  judgment  of  the  Appellate  Division  confirming 
the  judgment  of  dismissal,  the  Court  of  Appeals,  in  reversing  the  judgment, 
per  Vank,  J.,  said:  "  A  railroad  company  which  runs  a  locomotive  rapidly,  in 
the  night-time,  upon  a  public  street  in  a  populous  city,  crossing  other  streets 
at  grade  with  no  gate  or  flagman  to  protect  the  public,  and  without  taking  any 
precaution  to  warn  travelers  by  bell,  whistle,  or  otherwise,  except  by  means  of 
its  headlight,  may  properly  be  found  guilty  of  neglecting  its  duty  to  operate 
-its  cars  with  the  care  and  caution   required  by  the  circumstances,    *    *    * 
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Whether  the  decedent  was  conclusively  shown  to  have  been  guilty  of  contribu- 
tory negligence  depends  upon  what  occurred  in  an  instant  of  time.  He  looked 
in  both  directions  when  he  started  to  cross,  and  when  he  was  half-way  to  the 
nearest  rail  he  looked  in  both  directions  again.  Theieiore,  in  order  to  justify 
the  action  of  the  courts  below,  it  must  be  held,  as  matter  of  law,  that  it  was  his 
duty  to  look  again  while  passing  over  the  remaining  space  of  eleven  feel,  or 
that  in  looking  he  was  negligent  in  failing  to  observe  the  approaching  freight 
train.  The  jury  had  a  right  to  find  that  the  engine,  through  its  quiel  move- 
ment, made  the  same  impression  upon  him  that  it  did  upon  the  only  two  observ- 
ers who  were  called  as  witnesses,  both  of  whom  testified  that  they  thought  it 
was  standing  still,  and  that  before  they  realized  it  the  train  was  upon  him.  If 
there  is  any  reasonable  evidence  of  care  on  the  part  of  the  plaintiff  in  an  action 
to  recover  damages  on  account  of  negligence,  it  is  for  the  consideration  of  the 
jury.  There  was  some  evidence  of  care  on  the  part  of  the  deceased,  tecause  he 
looked  in  both  directions  when  he  started  across  the  avenue,  as  well  as  when 
he  was  half-way  to  the  nearest  track.  There  was  no  direct  evidence  that  he 
listened,  and  there  never  can  be  when  the  subject  of  the  accident  is  dead. 
Schafer  v.  City  of  New  York,  154  N.  Y.  466,  472.  It  appears,  however,  that  he 
was  on  the  alert,  and  using  his  eyes,  which  is  some  evidence,  under  the  circum- 
stances, that  he  was  also  using  his  ears.  Moreover,  the  jury  could  have  found 
that,  if  he  had  listened,  he  would  not  have  heard  the  train,  for  there  was  no* 
noise  and  no  warning.  Smedis  v.  Brooklyn  &  R.  B.  R.  R.  Co.,  88  N.  Y.  13. 
They  could  also  have  found  that,  if  he  saw  the  approaching  engine,  he  thought 
it  was  standing  still,  as  the  other  witnesses  did.  Under  these  circumstances 
we  think  it  was  for  the  jury,  and  not  for  the  court,  to  decide  whether  the 
deceased  was  guilty  of  contributory  negligence.*' 

Crossing  track  —  Contributory  Negligence  —  Question  for  jury. 

In  Towner  v.  Brooklyn  Heights  R.  Co.,  44  App.  Div.  628,  the  Appellate  Divi- 
sion in  the  Second  Department,  per  Woodward,  J.,  said:  "  The  plaintiff  testifies 
that  he  looked  in  both  directions  before  leaving  the  curb,  and  that  he  saw  no- 
car  or  other  vehicle  approaching,  and  that  he  then  stepped  down,  and  started 
to  walk  across  the  street,  and  that  he  was  just  leaving  the  track  when  he  heard 
the  gong  of  an  approaching  car,  and  simultaneously  he  was  struck  and  thrown 
a  distance  of  twenty  feet,  the  car  running  from  fifty  to  seventy-five  feet  before 
it  was  stopped.  In  the  Hickman  case,  supra,  the  streets  did  not  cross  the 
avenue  —  the  cars  had  the  paramount  right  to  the  use  of  ihe  tracks  —  while  in 
the  case  at  bar  the  accident  occurred  at  the  crossing  of  Bridge  street  and  Myrtle 
avenue  where  the  rights  of  the  parties  were  equal,  and  where  the  defendant, 
contrary  to  the  assumption  of  counsel,  owed  the  plaintiff  the  duty  of  having  its 
car  in  control,  or  at  least  of  giving  warning  of  its  approach.  The  defendant 
had  no  right  to  rely  upon  people  getting  out  of  the  way  of  its  cars  at  crossings. 
It  was  charged  with  the  duty  of  operating  them  with  reasonable  care,  and  the 
plaintiff  had  a  right  to  rely,  in  some  degree,  upon  the  discharge  of  this  duty  on 
the  part  of  the  defendant.  The  plaintiff,  having  looked  in  both  directions 
before  starting  to  cross,  and  seeing  no  car,  was  justified  in  walking  across  the 
street  at  a  point  where  the  rights  of  both  parties  were  equal,  and  in  assuming 
that  a  car  running  at  a  rate  of  speed  calculated  to  make  the  crossing  dangerous 
would  give  some  notice  of  its  approach,  or  that  it  would  be  in  the  control  of  the 
motorman  sufficiently  to  prevent  his  being  run  down.  There  was  evidence  in 
the  case  from  which  the  jury  might  reach  the  conclusion  that  the  defendant 
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was  guilty  of  negligence,  and  that  the  plaintiff  was  free  from  negligence  con- 
tributing to  the  accident.  There  is  certainly  nothing  in  the  Hickman  case, 
supra,  which  justifies  the  conclusion  that  the  plaintiff  in  the  case  at  bar  was 
guilty  of  contributory  negligence  as  a  matter  of  law,  and  it  was  error  to  dismiss 
the  complaint." 

In  Lawson  v.  Metropolitan  Street  R'y  Co.,  40  App.  Div.  307,  at  page  311,  the 
court  said  that  a  person  "  is  not  called  upon  to  avoid  the  use  of  the  street  or  to 
delay  crossing  it  because  a  street  car  happens  to  be  in  sight  coming  towards 
him.  If  that  were  so,  no  person  could  ever  cross  any  of  the  main  streets  of  this 
city  upon  which  street  cars  are  run  *  *  *  In  almost  every  case  the  ques- 
tion of  contiibutory  negligence  is  one  to  be  judged  by  the  jury  in  view  of  the 
requirement  of  reasonable  prudence  on  the  part  of  the  person  crossing. 
*  *  *  When  one  attempts  to  cross  the  track  of  a  street  car  and  has 
approached  the  track  at  such  a  distance  from  an  approaching  car  that  he  has 
reasonable  ground  to  suppose  that  he  will  be  able  to  cross  the  track,  it  is  the 
duty  of  the  street-car  driver  to  give  him  a  reasonable  opportunity  to  cross,  and 
if,  for  that  purpose,  it  is  necessary  for  him  to  check  the  speed  of  his  car,  or  even 
stop  the  car  entirely  for  a  short  space,  it  is  his  duty  to  do  it,  and  the  person 
crossing  the  track  has  the  right  without  being  charged  with  contributory  negli- 
gence, to  assume  that  that  duty  will  be  performed.  Kennedy  v.  Third  Ave.  R* 
R.  Co.,  31  App.  Div.  30.  *  *  *  He  has  a  right  to  rely  upon  a  delay  of  the 
car  in  its  progress  to  enable  him  to  cross,  if  such  delay  is  necessary,  and  for 
that  reason  contributory  negligence  cannot  be  predicated  of  a  mere  mistake  in 
judgment.  The  question  in  every  case  is:  Did  the  approaching  parties,  the 
car  driver  on  the  one  hand  and  the  person  crossing  the  track  on  the  other,  use 
the  ordinary  care  of  reasonably  prudent  persons  to  avoid  a  collision  under  the 
given  conditions?  In  the  nature  of  things,  that  question  must  almost  always  be 
submitted  to  the  jury.  Smith  v.  Met.  St.  R'y  Co.,  7  App.  Div.  253.  It  was 
proper  to  submit  it  to  a  jury  in  this  case,  and  there  was  evidence  to  sustain 
their  verdict." 

In  Frank  v.  Metropolitan  Street  R'y  Co.,  58  App.  Div.  zoo  (9  Am.  Neg.  Rep. 
346  n.),  the  testimony  upon  the  part  of  the  plaintiff  tended  to  show  that  when  the 
plaintiff  reached  the  curb  of  the  street  that  he  was  about  to  cross  the  defendant's 
car  was  distant  from  the  crossing  about  one  hundred  feet.  That  the  first  rail  of 
the  track  was  about  nine  feet  from  the  curb  and  the  whole  distance  across  the 
defendant's  tracks  was  about  thirteen  feet  and  nine  inches  so  that  in  order  to  cross 
the  track  and  clear  the  defendant's  car  the  plaintiff  had  to  go  that  distance  while 
the  car  was  moving  the  one  hundred  feet.  The  plaintiff  had  crossed  the  first  rail 
of  the  track  when  he  was  struck.  Upon  these  facts  it  was  claimed  that  the  plain- 
tiff was  guilty  of  contributory  negligence  as  a  matter  of  law.  The  court,  at  page 
101,  per  Hatch,  J.,  said:  "  We  do  not  think  that  the  court  can  say,  as  matter 
of  law,  that  the  plaintiff  was  guilty  of  contributory  negligence  in  assuming  that 
it  was  safe  for  him  to  travel  the  distance  which  be  had  to  travel  to  clear  the 
track  before  the  car  would  reach  that  point.  The  proof  is  that  before  reaching 
the  crossing  he  looked  both  ways,  and  we  think  that  he  was  properly  charge- 
able with  what  he  then  saw,  but  we  do  not  think  that  the  relative  distance  of  the 
<ar,  and  the  distance  which  the  plaintiff  had  to  walk  to  clear  the  track,  indicated 
such  a  disregard  of  danger  in  such  act  as  to  say,  as  matter  of  law.  that  be  took 
the  chances  and  was  guilty  of  contributory  negligence.  It  is  said  that  the  car 
was  approaching  at  a  high  rate  of  speed,  but  he  had  the  right  to  assume  that  it 
was  under  control  and  would  be  operated  with  a  due  regard  to  his  rights.     In 
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the  language  of  Van  Brunt,  P.  J.,  in  Buhrens  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.„ 
53  Hun,  571,  'Assuming  that  the  plaintiff  saw  the  car  approaching  very  fast, 
still  there  was  nothing  to  indicate  to  him  that  it  was  not  under  control  of  the 
driver,  and  he  had  a  right  |o  believe  that  the  latter  would  exercise  proper  care. 
The  plaintiff  supposed  he  would  clear  the  car,  and,  although  subsequent  events 
proved  that  he  erred  in  this  conclusion,  a  mere  error  of  judgment  was  not 
necessarily  negligence  when  the  proof  shows  that,  had  the  car  been  properly- 
managed  as  the  plaintiff  had  a  right  to  assume  it  would  be,  he  would  have  been? 
enabled  to  cross  in  safety.'  Such  rule  is  supported  by  numerous  authorities. 
Zimmerman  v.  Union  R.  Co.,  3  App.  Div.  219;  Brozek  v.  Steinway  R.  Co.,  io- 
App.  Div.  360;  Dunican  v.  Union  R.  Co.,  39  App.  Div.  497,  6  Am.  Neg.  Rep. 
155.  It  is  quite  clear  that  the  car  was  operated  in  disregard  of  the  plaintiff's 
rights,  at  least  the  jury  had  a  right  so  to  find.  Upon  the  question,  therefore, 
of  negligence  and  contributory  negligence,  we  think  that  the  evidence  was  sunV 
cient  to  sustain  the  verdict  which  has  been  rendered." 

In  Dunican  v.  Union  Railway  Co.,  39  App.  Div.  497,  at  page  500,  (6  Am.  Neg. 
Rep.  155),  the  court,  per  Rumsby,  J.,  said:  "As  to  persons  who  have  occasion 
to  cross  the  highway,  the  rights  of  the  street  car  are  precisely  the  same  in  kind 
as  the  rights  of  other  persons  and  other  vehicles." 

Question  for  jury. 

In  Costello  v.  Third  Avenue  Railroad  Co.,  161  N.  Y.  317,  (7  Am.  Neg.  Rep. 
317  n.),  the  Court  of  Appeals,  per  Bartlett,  J.,  at  page  320,  said:  "  As  we  are 
reviewing  a  judgment  upon  a  nonsuit  the  plaintiff  is  entitled  to  the  benefit  of 
every  fact  that  the  jury  could  have  found  from  the  evidence  and  to  all  infer- 
ences  warranted  thereby.  McNally  v.  P.  Ins.  Co.,  137  N.  Y.  395;  Staber  v. 
McEntee,  142  N.  Y.  205.  *  *  *  In  the  city  of  New  York,  where  the  traffic 
is  enormous  upon  its  principal  avenues,  it  is  oftentimes  necessary  for  the  way- 
farer to  pass  in  front  of  the  moving  cars,  and  it  usually  depends  upon  the  sur- 
rounding circumstances  of  each  case  whether  the  particular  act  of  crossing  was 
negligent  or  not.  If  the  pedestrian  is  obliged  to  cross  the  street  a  short  dis- 
tance in  front  of  a  car  moving  at  a  very  moderate  rate  of  speed,  and  with  a 
vigilant  motorman  in  charge,  no  danger  need  be  apprehended,  bu*  if  the  latter 
may  turn  his  back  on  the  track  before  him  and  send  his  car  ahead  with  unex- 
pected and  dangerous  velocity,  it  is  clearly  a  question  for  the  jury  whether  the 
mature  judgment  of  an  adult  might  not  fail  to  save  him  in  such  an  emergency. 
In  the  case  at  bar  it  was  for  the  jury  to  say  whether  the  plaintiff  might  not  have 
crossed  the  track  in  safety,  in  the  exercise  of  such  care  as  was  reasonably  to  be 
expected  of  one  of  his  age,  had  it  not  been  for  the  gross  carelessness  of  the 
motorman.  Even  if  contributory  negligence  is  assumed,  for  the  argument's 
sake,  the  question  remains  whether  the  defendant  might,  by  the  exercise  of  rea- 
sonable care  and  prudence,  have  avcided  the  consequences  of  the  injured  party's 
negligence.  Grand  Trunk  R'y  Co  v.  Ives,  144  U  S  409,  429;  Davies  v.  Mann, 
10  M.  &  W.  546;  Haley  v.  Earle,  30  N.  Y.  208;  Cummins  v.  Spruance.  4  Harr. 
(Del.)  315;  Button  v.  H.  R.  R.  R.  Co..  18  N.  Y.  248;  Austin  v.  N.  J.  Steamboat 
Co.,  43  N.  Y.  75,  82;  Silliman  v.  Lewis,  49  N.  Y.  379;  Shearman  &  Redfield  on 
Neg.,  sec.  99.  Was  the  plaintiff's  alleged  contributory  negligence  the  direct  and 
proximate  cause  of  the  accident?  It  was  for  the  jury  to  say  whether  this  injury 
of  the  plaintiff  would  have  happened  if  the  motorman  had  vigilantly  discharged 
his  responsible  duties  in  the  premises." 

In  the  recent  case  of  Legare,  as  Administrator  v.  Union  Railway  Co.,  61  App. 
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Div.  202,  the  plaintiff's  intestate  was  fourteen  years  old,  and  with  some  other 
boys  was  crossing  the  defendant's  car  tracks  at  One  Hundred  and  Thirty-eighth 
street  and  Willis  avenue  in  New  York  city,  when  he  was  run  down  and  killed. 
1  he  evidence  showed  that  the  car  was  traveling  at  a  high  rate  of  speed  and 
that  it  was  seventy-five  feet  distant  when  the  intestate  started  to  cross  the  road- 
way. The  Appellate  Division,  First  Department,  upon  affirming  a  judgment 
for  the  plaintiff,  per  Mr.  Justice  Ingraham,  said:  "  There  is  no  question,  if  the 
motorman  had  been  attending  to  bis  business,  he  would  have  seen  these  boys. 
It  certainly  was  not  negligence  for  the  boys  to  start  to  cross  the  track  when  the 
car  was  seventy-five  feet  away,  and  it  was  gross  and  criminal  negligence  for  the 
motorman  when  within  fifteen  feet  of  the  boys  to  put  on  additional  power  and 
run  them  down.  Whether  the  deceased  could  have  crossed  in  safety  if  the 
additional  power  had  not  been  put  on  was  a  matter  for  the  jury  to  decide. 
Whether  or  not  a  person  crossing  a  street  of  the  city  of  New  York,  occupied,  as- 
most  of  them  are,  by  cars  propelled  by  electricity  or  cable  and  often  running  at 
a  high  rate  of  speed,  is  guilty  of  contributory  negligence  where  there  is  evidence 
which  would  justify  a  finding  that  the  defendant  was  negligent  must  usually 
be  for  the  jury,  for  in  a  case  where  a  car  can  be  controlled  so  as  to  avoid  run- 
ning down  a  person  crossing  the  track,  it  cannot  be  said  that  it  was  negligence 
as  a  matter  of  law  for  the  person  to  attempt  to  cross  the  track.  In  many  of  the 
streets  during  the  busy  portion  of  the  day  these  cars  are  running  constantly 
within  a  few  feet  of  each  other,  and  if  a  person  about  to  cross  the  track  is  \o 
wait  until  no  car  is  in  sight,  the  track  would  be  unpassatle  except  at  the  risk 
of  the  pedestrian's  being  guilty  of  contributory  negligence.  The  right  of  a 
railroad  company  to  use  the  public  streets  is  conditioned  upon  the  right  of  the 
public  to  also  use  them  in  the  ordinary  way;  and  no  railroad  company  has  the 
right  to  so  block  the  streets  that  the  public  are  excluded  from  crossing  them 
except  at  the  risk  of  being  run  over.  It  cannot,  therefore,  be  contributory  negli- 
gence as  a  matter  of  law  for  a  person  to  start  to  cross  a  track  when  a  car  is  at 
such  a  distance  that  the  motorman  can  prevent  its  running  down  a  person  cross- 
ing the  tracks,  if  attending  to  his  business  and  operating  the  car  in  a  careful 
and  prudent  manner." 

It  will  be  observed,  by  a  refer  n  .•  to  the  opinion  of  Mr.  Justice  Laugh  lin, 
in  the  Mitchell  case  (page  562,  ante),  that  many  of  the  cases  submitted  by  the 
counsel  for  the  plaintiff-appellant  have  been  cited  by  the  learned  judge  in  his 
ruling  on  the  question  of  submission  of  negligence  of  the  parties  to  the  jury,  & 
repetition  of  citation  of  which  is  unnecessary  in  this  note. 

Contra — Authorities  cited. 

Among  the  cases  cited  on  the  points  submitted  in  the  brief  of  Mr.  Eugene. 
Trbadwbll,  (of  counsel  for  the  defendant- respondent),  were  the  following: 

"  Merely  to  look  without  seeing  a  car  which  necessarily  is  within  sight,  is 
not  a  compliance  with  the  rule  requiring  the  exercise  of  ordinary  care."  Burke 
v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  73  Hun,  32,  35;  McQuade  v.  Met.  St.  R'y  Co., 
17  Misc.  154.  156,  (citing  and  following  the  Burke  case,  supra);  Landrigan  v. 
Brooklyn  Heights  R.  R.  Co.,  23  App.  Div.  43. 

In  the  Burke  case,  supra,  Van  Brunt,  P.  J.,  saii,  on  page  34*  "  Taking  the 
most  favorable  view  of  the  testimony  offered  upon  th«  part  of  the  plaintiff,  at 
the  time  that  the  deceased  was  at  the  edge  of  the  track,  this  train  must  have 
been  in  full  sight;  and  if  she  first  looked  up  the  track,  and  then  turned  her 
head  around  towards  Spuyten  Duyvil,  it  is  evident  she  did  not  look,  because  if 


576  American  Negligence  Reports. 

she  had  looked,  she  mast  have  seen  the  train.  *  *  •  Now,  if  a  person  looks, 
she  is  supposed  to  look  for  the  purpose  of  seeing,  and  if  an  object  is  in  plain 
«ight  and  she  apparently  looks,  but  does  not  see  it,  it  is  manifest  she  does  not 
do  what  she  appears  to  do,  and  has  not  complied  with  the  rules  of  law.  In  the 
case  at  bar,  as  already  stated,  the  evidence  shows  conclusively  that  the  deceased 
could  have  seen  this  train  and  could  have  avoided  it  if  she  had  used  her  eyes 
for  the  purpose  for  which  they  were  intended." 

The  case  of  Biederman  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  54  App.  Div.  291, 
was  also  cited  in  support  of  the  contention  of  counsel  for  defendant-respondent 
in  the  Mitchell  case,  but  in  the  Biederman  case,  as  pointed  out  by  Mr.  Justice 
O'Brien  in  Schwartzbaum  v.  Third  Ave.  R.  R.  Co.,  60  App.  Div.  274,  9  Am. 
Neg.  Rep.  557,  559,  (distinguishing  the  Biederman  case  from  the  Schwartzbaum 
case),  "  there  was  nothing  to  obstruct  the  vision  of  the  little  girl  from  the  time 
she  left  the  sidewalk  until  she  was  injured.  Nor  was  there  evidence  that  she 
looked.  It  also  appeared  that  her  head  was  covered  with  and  nearly  enclosed 
in  a  shawl  which  to  some  extent  must  have  interfered  with,  if  it  did  not 
seriously  impair  her  sense  of  bearing  and  sight,  and  thus  prevent  her  being 
aware  of  the  approaching  car  from  which  she  received  her  injuries." 


PETERSON  v.  VILLAGE  OF  COKATO. 


Supreme  Court,  Minnesota,  October,  ipoi. 


DEFECTIVE  STREET  —  STATUTE  —  JUDICIAL  NOTICE—  INCORPORA- 
TION —  NOTICE  OF  CLAIM  —  SERVICE  —  EVIDENCE.  —  1.  The  gen- 
eral  statutes  providing  for  the  incorporation  of  villages  confer  upon  the 
municipalities  the  exclusive  control  and  supervision  of  all  streets  and  public 
grounds  within  their  limits,  invest  the  authorities  with  power  to  levy  and 
collect  taxes  to  keep  and  maintain  the  same  in  repair,  and  from  this  follow 
the  duty  and  otligation  to  do  so.  The  court  takes  judicial  notice  of  this 
statutory  duty,  and  it  is  not  necessary  to  plead  or  prove  the  statutes. 

3.  It  is  held  in  this  action  that  it  sufficiently  appears  from  the  record  that 
defendant  was  incorporated  as  a  village  under  the  general  statutes  of  the 
State. 

3.  To  be  effectual  as  a  notice  to  the  common  council  of  an  incorporated  village, 

the  notice  of  claim  for  damages  required  to  be  given  by  chapter  248,  Laws 
1897,  where  served  upon  the  village  recorder,  as  custodian  of  the  records 
and  files  of  the  council,  must  be  served  upon  that  officer  at  his  office  or 
place  of  transacting  the  official  business  pertaining  to  his  office.  It  is  held 
in  this  case  that  the  evidence  is  sufficient  to  justify  a  finding  of  a  proper 
service  of  such  notice. 

4.  Where  the  notice  is  thus  properly  served,  it  is  immaterial,  in  so  far  as  the 

right  of  recovery  against  the  municipality  is  concerned,  whether  the  recorder 
presented  the  same  to  the  village  council  for  their  action  or  not. 
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5.  Evidence  examined  and  considered,  and  held  to  sustain  the  verdict  of  the 
Jury  (1). 
1  Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wright  County. 

Action  by  Emma  H.  A.  Peterson  aganist  the  village  of  Cokato. 
There  was  a  verdict  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Order  affirmed. 

A.  T.  Larson  and  J.  C.  Tarbox,  for  appellant. 

F.  E.  Latham  and  J.  H.  Wendell,  for  respondent. 

Brown,  J.  — Action  for  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  defective  condition  of  a  sidewalk  in 
defendant  village.  Plaintiff  had  a  verdict  in  the  court  below,  and 
defendant  appeals  from  an  order  denying  a  new  trial.  There  are 
several  assignments  of  error,  but  counsel  for  appellant  discuss  in 
their  briefs  only  four  propositions. 

1.  It  is  contended  that  there  was  no  evidence  to  show  that  defend- 
ant was  charged  by  law  with  the  duty  to  keep  and  maintain  its 
streets  and  highways  in  good  repair  for  public  use,  and  that  because 
of  the  absence  of  this  evidence  the  action  should  have  been  dis- 
missed by  the  court  below.  The  duty  imposed  upon  a  municipality 
to  keep  and  maintain  its  streets  in  reasonably  good  condition  for 
public  use  is,  of  course,  statutory,  and,  unless  defendant  in  this 
•case  was  charged  by  its  incorporation  with  that  duty,  no  recovery 
can  be  had  against  it.  The  general  statutes  providing  for  the 
incorporation  of  villages  expressly  confer  upon  the  municipalities  the 
exclusive  control  and  supervision  of  all  streets,  highways  and  public 
grounds  within  their  limits,  and  invest  the  authorities  with  power 
to  levy  and  collect  taxes  to  keep  and  maintain  such  streets  and 
public  grounds  in  good  repair  for  public  use;  and  from  this  follows 
the  duty  on  the  part  of  the  incorporation  to  do  so.  The  court  takes 
judicial  notice  of  this  statutory  duty  and  obligation,  and  it  is  not 
necessary  to  plead  or  prove  the  statute.  The  only  question  in  this 
connection  is  whether  it  sufficiently  appears  from  the  pleadings  and 
evidence  that  defendant  was  incorporated  under  the  general  stat- 
utes providing  for  the  incorporation  of  villages.  It  seems  to  us 
that  there  can  be  no  serious  controversy,  but  that  such  fact  is  shown. 
It  is  alleged  in  the  complaint  "  that  defendant  was,  and  still  is,  a 
municipal  corporation,  duly  organized,  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Minnesota  for  the  general 
purposes  of  municipal  government,  including  the  purpose,  among 

1.  For  other  actions  involving  the  see  vols,  i-io  Am.  Neg.  Rep.,  and  the 

Liability  of  Municipal  Corporations  for  current    numbers    of    that    series    of 

Defective  Streets,  from  1897  to  date,  Reports. 
Vol.  X  —  37 
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other  things,  of  maintaining  streets,  highways  and  sidewalks 
thereon."  The  answer  expressly  admits  that  defendant  is  a 
municipal  corporation  organized  and  existing  under  the  laws  of  the 
State.  Under  these  allegations  of  the  complaint  and  admissions  of 
the  answer  it  must  be  presumed  that  defendant  was  incorporated 
under  the  general  statutes,  for  at  the  present  time  there  is  no  other 
mode  of  becoming  incorporated  as  a  village.  As  noted  above,  the 
general  statutes  impose  upon  a  village  the  duty  and  responsibility 
of  keeping  its  streets  and  highways  in  reasonably  safe  repair  for 
public  use,  and  if  the  defendant  was  for  any  reason  relieved  of  that 
responsibility  by  the  manner  of  its  incorporation  or  otherwise  the 
burden  was,  under  the  pleadings,  upon  it  to  show  the  fact.  If 
defendant  was  so  incorporated  (and  it  must  be  presumed  under  the 
pleadings  that  it  was),  it  could  not  be  relieved  of  that  duty.  It  was 
bound  to  assume  and  perform  all  duties  and  obligations  imposed 
by  the  provisions  of  the  statute  under  which  it  derived  its  existence. 
The  suggestion  of  counsel  that  it  may  have  become  incorporated 
as  a  village  by  prescription  and  recognition  by  the  public  is  not  in 
harmony  with  the  admission  in  the  answer  that  it  was  incorporated 
"  under  the  laws  of  the  State  of  Minnesota." 

2.  It  is  contended  that  the  notice  of  claim  for  damages  given 
under  and  pursuant  to  the  provisions  of  chapter  248,  Laws  1897,  is 
not  shown  to  have  been  properly  served,  and  also  that  the  court 
erred  in  excluding  evidence  offered  by  the  defendant  to  the  effect 
that  the  notice  claimed  to  have  been  served  was  never  presented  to 
or  acted  upon  by  the  village  council.  There  is  nothing  in  either 
contention.  There  is  no  dispute  but  that  a  claim  for  damages  in 
proper  form,  addressed  to  the  common  council,  was  served  upon 
the  recorder  of  the  village  prior  to  the  commencement  of  this  action, 
and  that  a  service  upon  that  officer  is  a  sufficient  compliance  with 
the  statute.  Roberts  v.  Village  of  St.  James,  76  Minn.  456,  79  N. 
W.  Rep.  519.  What  counsel  complains  of  in  this  connection  is  that 
the  evidence  fails  to  show  that  the  notice  was  delivered  to  the 
recorder  at  his  office;  that,  for  aught  that  appears  from  the  evidence, 
it  may  have  been  served  when  the  recorder  was  out  of  town  on 
some  hunting  expedition,  or  in  another  State.  It  having  been 
shown  that  the  notice  was  served  upon  him,  the  natural  inference 
is  that  it  was  properly  served,  as  respects  time  and  place;  and,  if 
there  was  any  defect  in  such  service  of  the  nature  suggested, 
defendant  should  have  offered  evidence  to  prove  it.  While  coun- 
sel are  undoubtedly  correct  in  their  contention  that,  to  constitute 
a  valid  service  under  this  statute,  where  made  by  delivering  the 
notice  or  claim  to  the  village  recorder  as  the  recording  officer  of 
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the  council  and  the  person  in  charge  of  its  records  and  files,  the 
notice  should  be  served  by  delivering  the  same  to  that  officer  at  his 
office,  and  not  elsewhere,  there  is  no  intimation  in  the  record  in 
this  case  but  that  it  was  so  delivered  to  him,  and  the  evidence  fully 
justifies  a  finding  that  it  was  properly  served.  It  would  not  do  for 
this  court  to  reverse  the  order  appealed  from  on  the  mere  possibility 
that  the  notice  was  served  upon  the  recorder  at  an  improper  place. 
In  the  case  of  Schulte  v.  Bank,  34  Minn.  48,  24  N.  W.  Rep.  320, 
cited  and  relied  upon  by  appellant,  it  affirmatively  appeared  that  a 
complaint  attempted  to  be  filed  in  the  office  of  the  clerk  of  the  Dis- 
trict Court  was  in  fact  delivered  to  the  clerk  at  a  place  other  than 
his  office,  and  the  court  expressly  found  as  a  fact  that  the  clerk 
never  filed  the  same  with  the  records  in  his  office.  Such  facts  do 
not  appear  in  this  case.  It  is  not  important,  in  so  far  as  plaintiff's 
right  of  action  is  concerned,  whether  the  notice  or  claim  for  dam- 
ages was  delivered  by  the  recorder  to  the  village  council,  or  acted 
upon  by  that  body,  or  not.  A  proper  service  upon  the  recorder  was 
all  the  law  required,  and  the  failure  of  the  recorder  to  present  the 
notice  or  claim  to  the  council  in  no  way  affected  plaintiff's  right  of 
recovery.  She  was  not  required  to  follow  up  the  recorder,  and  see 
that  he  presented  it  to  the  council.  The  notice  was  properly 
addressed  to  the  council,  and  contained  a  request  that  the  recorder 
present  it  to  that  body  for  its  action. 

3.  We  have  examined  the  evidence  very  carefully  and  reach  the 
conclusion  that  the  verdict  of  the  jury  cannot  be  disturbed.  Though 
the  case  made  for  plaintiff  is  not  beyond  controversy,  the  evidence 
reasonably  tends  to  support  the  claim  that  plaintiff  was  injured  at 
the  time  stated,  that  the  sidewalk  causing  her  injury  was  defective, 
and  had  been  defective  for  such  a  length  of  time  as  to  constitute 
constructive  notice  to  the  village.  Plaintiff's  husband  testified  that 
the  plank  which  broke  and  struck  plaintiff  was  rotten  and  that  the 
stringers  supporting  the  planks  in  the  immediate  vicinity  were  also 
rotten  and  badly  decayed.  A  municipality  is  bound  to  take  notice 
of  the  certain  tendency  of  wooden  sidewalks  to  decay  and  to  exercise 
reasonable  care  to  repair  and  replace  rotten  and  decayed  portions 
thereof.  If  the  sidewalk  was  as  rotten  and  worn  out  as  testified  by 
the  witnesses,  such  condition  must,  in  the  nature  of  things,  have 
continued  for  a  considerable  length  of  time  and  such  as  to  constitute 
at  least  constructive  notice  to  the  authorities.  Furnell  v.  City  of 
St.  Paul,  20  Minn.  117  (Gil.  101);  Johnson  v.  City  of  St.  Paul,  52 
Minn.  364,  54  N.  W.  Rep.  735;  Hall  v.  City  of  Austin,  73  Minn. 
135,  75  N.  W.  Rep.  1x21  (5  Am.  Neg.  Rep.  271,  n.).  It  was  for  the 
jury  to  say  whether  plaintiff's  evidence  on  this  subject  was  true. 
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They  found  in  plaintiffs  favor,  and  the  evidence  is  not,  taken  as  a 
whole,  so  clearly  and  palpably  against  the  finding  as  to  justify  inter- 
ference by  this  court.  Perhaps  the  atmosphere  of  the  case  may, 
in  a  measure,  sustain  the  observations  of  appellant's  counsel  on 
the  subject  of  the  real  cause  of  plaintiff's  injury,  but  the  evidence 
is  not  such  as  to  justify  so  declaring  as  a  matter  of  law. 

4.  The  learned  trial  judge  instructed  the  jury,  after  they  had  been 
out  some  twenty-four  hours  or  more,  in  urging  them  to  agree  upon 
a  verdict,  if  possible,  "  Of  course,  the  court  has  no  intimation,  as  to 
how  you  are  divided  in  this  matter,  but,  if  there  is  a  large  number 
on  one  side,  and  a  small  number  on  the  other,  the  court  would  sug- 
gest that  the  minority  should  take  that  fact  into  consideration,  and 
consider  it  carefully  as  to  whether  or  not  they  are  not  mistaken." 
Appellant  complains  of  this  as  prejudicial  error,  but  whether  it  was 
or  not  we  cannot  determine,  for  no  exception  was  taken  in  the  court 
below.  We  may  say,  however,  in  passing,  that  this  form  of  instruc- 
tion is  not  to  be  commended. 

We  have  examined  all  the  other  assignments  of  error,  and  find  no 
reversible  error.     The  order  appealed  from  is  affirmed. 


SOUTH  OMAHA  WATERWORKS  COMPANY 

v.  VOCASEK. 

Supreme  Courts  Nebraska^  October •,  ipoi. 


BOY  TOUCHING  GUY  WIRE— KILLED  BY  ELECTRIC  SHOCK  — EVI- 
DENCE—CONTRIBUTORY  NEGLIGENCE.  —  1.  Evidence  that  deceased, 
a  lad  of  seventeen  years,  knew  that  a  guy  wire  of  an  electric-light  post 
carried  an  electric  current,  and  that  he  voluntarily  laid  his  hands  upon  it 
after  being  told  by  a  younger  companion  to  watch  out,  and  get  away,  does 
not  conclusively  establish  contributory  negligence  where  il  also  appears 
that  the  current  had  been  running  over  this  guy  wire  for  several  days, 
with  notice  to  defendant,  and  that  the  wire  had  been  handled,  pulled, 
and  shaken  frequently  by  various  parties  during  that  time,  and,  &  few 
minutes  previously  to  the  fatal  occurrence,  by  deceased,  and  by  others  in 
his  presence,  without  harm  (1). 

2.  Instructions  to  the  effect  that  if  such  a  lad,  knowing  such  a  guy  wire  was 
carrying  an  electric  current,  voluntarily  took  the  wire  in  his  hands,  his 

1.  For  actions   arising  out  of  Acct-        See  also  note  on  Liability  for  Per. 
dents  Caused  by  Electric  Wires,  from    sonal  Injuries  Caused  by  Electric 
1897  to  date,  see  vols.  1-10  Am.  Neg.    Wires,  vol.  8  Am.  Neg.  Rep.  213-221. 
Rep.,  and  the  current  numbers  of  that 
series  of  Reports. 
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doing  so  was  such  negligence  as  precluded  any  recovery  for  his  death  from 
the  act,  held  properly  refused. 
3.  Where  there  was  proof  tending  to  show  that  the  next  of  kin,  the  father,  was 
receiving  from  him  pecuniary  assistance  in  supporting  the  mother  and 
brothers  and  sisters  of  deceased,  it  was  not  error  to  admit  proof  of  the 
existence  of  such  relatives. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County. 

Action  by  Frank  Vocasek,  administrator,  against  the  South  Omaha 
Waterworks  Company.  From  judgment  for  plaintiff,  defendant 
brings  error.     Judgment  affirmed. 

Woolworth  &  McHugh,  for  plaintiff  in  error. 

John  C.  Cowin,  for  defendant  in  error. 

Hastings,  C.  —  Action  for  causing  the  death  of  Robert  Vocasek 
through  an  electric  shock  from  a  guy  wire  attached  to  a  post  in 
plaintiff  in  error's  electric  lighting  plant.  Verdict  for  plaintiff 
below.  Defendant  brings  error  by  eighteen  assignments,  only 
three' of  which  are  relied  upon  in  the  briefs  and  argument:  1.  That 
the  evidence  conclusively  shows  such  negligence  on  the  part  of 
plaintiff's  intestate  as  to  entirely  preclude  any  recovery  on  account 
of  his  death;  2,  that  the  trial  court  did  not  properly  submit  to  the 
jury  the  issues  as  to  such  contributory  negligence,  particularly  in 
refusing  defendant's  instructions  No.  3  and  No.  5 ;  and,  3,  error  in 
permitting  testimony  as  to  the  existence  of  a  wife  and  other  chil- 
dren of  the  deceased's  father,  the  plaintiff.  The  errors  will  be  dis- 
cussed in  their  order. 

As  to  the  first,  it  seems  clearly  established  that  the  deceased 
knew,  before  the  fatal  contact,  that  the  guy  wire  carried  an  electric 
current.  It  appears  also  that  it  had  for  some  days  become  quite 
the  regular  thing  for  the  boys  of  the  vicinity  to  gather  about  the 
post  and  guy  rope  and  experiment  with  the  current,  and  defendant's 
evidence  indicates  that  on  the  night  of  the  injury  twenty-five  or 
thirty  or  more  persons,  variously  denominated  "  kids  "  and  "  boys,'9 
had  gathered  around  the  place.  It  seems  that  pretty  shortly  after 
the  lamps  were  lighted  on  July  3,  1896,  the  deceased,  with  one 
Strangland,  came  to  the  place,  and  there  found  one  Dwyer;  deceased 
being  seventeen,  the  others  fifteen,  years  of  age.  Strangland 
touched  the  guy  wire  with  a  nail  stuck  through  a  piece  of  weed  a 
few  inches  long,  and  received  quite  a  shock,  which  he  supposes 
deceased  must  have  known  of.  Deceased  grasped  and  pulled  on  or 
shook  the  wire  twice,  dropping  it  quickly  (as  his  companions  sup- 
pose, because  of  the  shock  received).  Both  of  deceased's  com- 
panions had  touched  the  wire  on  previous  occasions,  and  received 
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some  shock.  It  appears  from  the  testimony  of  both  these  lads  that 
other  boys  were  touching  the  wire  that  night.  It  appears  also  from 
the  testimony  of  a  police  officer,  Philip  Connell,  that  other  boys 
were  catching  hold  of  the  guy  wire,  and  pulling  it,  causing  sparks 
at  the  point  where  it  rubbed  against  the  electric-light  wire.  It 
appears  that  on  the  second  time  that  deceased  seized  the  wire  one, 
at  least,  of  his  younger  companions  suggested  that  he  "  watch  out,'* 
to  which  he  replied  by  asking  if  doctors  did  not  give  electricity  to 
people,  and  Dwyer  replied,  "  Yes,  a  certain  amount."  After  some- 
thing more  than  half  an  hour  of  this,  the  two  companions  tried  to 
coax  deceased  to  "go  up  town."  Strangland,  at  least,  seems  to 
have  used  some  playful  force,  but,  after  going  some  ninety  or 
ioo  feet,  he  broke  from  them,  and  turned  back.  About  nine 
o'clock  the  policeman,  Connell,  testifies  that,  crossing  the  street 
from  the  pole  and  guy  wire  to  Koutsky's  saloon,  he  met  deceased, 
and,*  as  he  reached  the  saloon  door,  looked  back,  and  saw  him  throw 
up  his  hands  and  fall,  and  on  going  across  found  him  dead.  The 
saloon  keeper,  Koutsky,  says  he  saw  him  put  his  hands  on  the  wire, 
and  he  dropped  dead.  Some  effort  is  made  to  discredit  the  two  lads 
who,  at  the  time  of  the  trial,  a  year  later,  were  still  only  sixteen 
years  of  age.  It  seems  hardly  worthy  of  counsel  to  do  so.  Their 
testimony  is  not  volunteered,  nor  seemingly  colored  by  any  bias  for 
the  defendant,  at  least  on  the  part  of  Strangland,  with  whom  Dwyer* s 
testimony  is  quite  in  harmony;  and  Connell's  statement  does  not 
necessarily  conflict  with  either,  the  only  discrepancy  being  as  to  the 
time  after  they  left  till  the  fatality  occurred,  and  the  disagreement 
as  to  that  is  not  serious.  The  fact  that  Connell  did  not  see  Vocasek 
till  just  as  he  was  crossing  to  his  death  indicates  simply  that  all 
three  had  started  away  without  his  observing  them,  or  before  he 
came.  There  seems  no  doubt  as  to  the  precise  character  of  the 
occurrences.  We  are  not  of  the  opinion  that  they  constitute /*r  se 
contributory  negligence,  which  must  relieve  the  defendant  from 
liability  for  this  result  of  its  admitted  failure  to  exercise  due  care 
of  its  dangerous  current.  The  fact  that  a  large  number  of  young 
men  and  boys  were  playing  with  this  wire,  touching  it,  and  catch- 
ing it,  and  pulling  it  away  from  its  contacts  with  the  other  wire,  and 
so  making  sparks,  and  that  deceased  himself  had  with  impunity 
handled  it  earlier  in  the  evening,  was  enough  to  disarm  his  caution, 
and  deprive  of  its  negligent  character  the  contact  which  killed  him. 
Unless  the  doctrine,  which  counsel  partly  claim  in  their  brief,  but 
expressly  renounced  at  the  argument,  that  a  youth  of  seventeen  is 
to  be  presumed  to  know  and  consider,  even  against  the  evidence  of 
his  own  eyes  and  sense  of  touch,  that  a  waste  current  of  electricity 
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through  a  guy  wire  is  dangerous,  then  this  is  not  per  se  contributory 
negligence. 

At  to  the  second  point,  instruction  No.  3  asked  by  defendant 
expressly  tells  the  jury  that  voluntarily  taking  hold  of  a  wire  carry- 
ing a  current  from  an  electric-light  wire  was  such  negligence  as  pre- 
cludes recovery  for  the  resulting  death.  If  the  foregoing  conclusion 
as  to  the  effect  of  such  a  condition  of  affairs  with  such  a  degree  of 
continuance  as  in  this  case  is  correct,  the  instruction  was  rightly 
refused. 

Instruction  No.  5,  also  refused,  is  to  much  the  same  effect,  with 
the  additional  suggestion  that,  if  the  deceased  had  a  reasonable 
belief  that  his  action  was  safe,  it  was  still  negligent.  As  we  have 
concluded  that  what  he  had  seen  and  experienced  was  sufficient  to 
give  the  youth  a  reasonable  belief  that  his  action  was  safe,  and 
therefore  it  was  not  negligent,  it  follows  that  this  instruction  was 
Tightly  refused.  The  fact  that  sparks  came  from  the  point  of  con- 
tact of  the  wires  when  the  guy  wire  was  pulled  would  seem  to  indi- 
cate that  pulling  broke  the  connection,  and  the  fatal  result  was 
rather  due  to  his  simply  seizing  the  wire,  as  described  by  the  wit- 
ness Koutsky.  But,  whatever  weight  might  be  given  to  the  sugges- 
tion that  the  fatal  current  was  due  to  deceased's  pulling  of  the  wires 
into  contact,  if  taken  by  itself,  the  other  matter  in  this  instruction 
5  vitiates  it.  It  can  hardly  be  possible  that  our  youth  are  required, 
at  the  peril  of  their  lives,  to  learn  the  actual,  as  distinguished  from 
the  reasonably  apparent,  qualities  of  wires  stretched  in  much-fre- 
quented city  streets. 

The  third  error,  of  course,  has  to  do  only  with  the  amount  of 
damages,  and  not  with  the  right  of  recovery.  The  jury  assessed 
the  full  amount  of  damages  allowed  by  the  statute,  and  it  is  claimed 
that  the  trial  court  should  not  have  permitted  testimony  that  plain- 
tiff had  a  wife,  the  mother  of  Robert,  and  other  children,  his 
brothers  and  sisters.  Defendant  claims  that  these  facts  appear  in 
-other  parts  of  the  record  without  objection,  and,  if  their  appearance 
at  the  place  complained  of  is  error,  it  is  without  prejudice.  Of 
course,  the  establishment  of  the  poverty  of  plaintiff,  or  the  depend- 
ence upon  him  of  the  mother  and  other  children,  as  a  direct  ground 
for  the  jury's  action  upon  the  matter  of  damages,  is  wholly  inad- 
missible. The  cases  cited  by  plaintiff  in  error  seem,  so  far  as  we 
have  examined  them,  to  be  of  that  nature.  Such  is  Judge  Cooley's 
line  of  argument  in  Railway  Co.  v.  Bayfield,  37  Mich.  205.  But 
where  it  is  claimed  that  deceased  at  the  time  of  the  injury  was  con- 
tributing to  the  assistance  of  the  next  of  kin,  his  father,  in  the  per- 
formance of  the  latter's  legal  duty  of  supporting  the  mother  and 
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other  children,  the  fact  of  the  existence  of  such  mother  and  other 
children  would  seem  to  be  entirely  admissible,  not  as  a  direct 
ground  for  the  jury's  action,  but  as  showing  what  deceased  was 
doing,  and  likely  to  do,  to  make  his  life  pecuniarily  valuable  to 
plaintiff.  The  evidence  is  admissible  not  as  establishing  directly  a 
greater  right  to  consideration  from  the  jury,  but  as  showing  what 
consideration  plaintiff  was  actually  receiving,  and  likely  to  receive^ 
in  the  future,  from  this  son. 

It  is  therefore  recommended  that  the  judgment  of  the  lower  court, 
be  affirmed. 

Day  and  Kirkpatrick,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion,. 
the  judgment  of  the  District  Court  is  affirmed. 


ERIE  RAILROAD  COMPANY  V.  SALISBURY. 

Court  of  Errors  and  Appeals,  New  Jersey \  September \  ipoi. 


FOREMAN  OF  RAILROAD  GANG  LOANING  PUSH  CAR  TO  THIRD- 
PERSON  WHO,  WHILE  USING  IT,  INJURED  PERSON  ON  TRACK- 
LIABILITY  OF  RAILROAD  COMPANY.  —  The  railroad  company  placed 
a  push  car  in  the  hands  of  the  foreman  of  a  gang  of  men  to  be  used  in 
traveling  upon  its  road  for  the  purpose  of  burning  waste  railroad  ties.  The 
foteman  loaned  it  lo  an  Italian  to  take  away  some  of  the  ties  for  his  own 
use.  While  the  Italian  was  running  it  on  the  railroad  track,  the  plaintiff, 
by  his  negligence,  was  injured  while  crossing  the  track.  Held,  that  it  was 
the  duty  of  the  foreman  to  use  the  push  car  with  reasonable  care  to  prevent 
injury  to  any  one  lawfully  on  the  track,  and  to  keep  it  under  his  own 
supervision  until  it  was  returned  to  the  company,  and  that  for  the  perform- 
ance of  that  duty  to  the  public  the  company  was  bound.  The  failure  of  the 
foreman  to  perfoim  it  was  the  failure  of  the  company. 
Gummere,  Garretson,  Henduckson,  Vroom,  and  Vredenburoh,  JJ.t  dis- 
senting. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Thomas  Salisbury  against  the  Erie  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  brings  error. 
Judgment  affirmed, 

John  W.  Griggs,  for  plaintiff  in  error. 

Joseph  H.  Lefferts  and  Paul  R.  Lefferts,  for  defendant  in 
error. 

Van  Syckel,  J.  —  Thomas  Salisbury,  the  plaintiff  below,   while 
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lawfully  crossing  the  railroad  of  the  defendant  company  in  Novem- 
ber, 1897,  at  about  seven  o'clock  in  the  evening,  was  struck  by  a 
push  car,  which  an  Italian  was  pushing  upon  and  over  the  railroad 
track.  This  suit  was  brought  by  Salisbury  against  the  railroad  com* 
pany  to  recover  damages  for  the  injury  he  received  by  the  alleged 
carelessness  of  the  Italian  in  the  use  of  the  push  car.  It  appeared 
in  evidence  that  George  McNamara  was  foreman  of  a  section  of  the 
defendant  company's  railroad.  His  duty  was  to  keep  his  section  of 
the  road  in  good  repair  and  good  order,  so  that  trains  could  pass  over 
it  in  safety.  On  the  day  of  the  accident  he  was  engaged  with  a  gang 
of  men,  of  which  the  Italian  was  one,  in  removing  old  ties  from  the 
track,  and  replacing  them  with  new  ones.  The  company  furnished 
him  the  push  car  to  carry  himself  and  his  men  on  the  railroad  track 
to  the  place  where  the  ties  were  to  be  removed.  After  the  old  ties 
were  taken  out,  the  foreman  had  the  right  to  give  them  away,  and,, 
if  he  did  not  do  so,  he  was  required  to  pile  them  up  along  the  track,, 
and  burn  them.  On  the  day  of  the  accident,  after  the  day's  work 
was  done,  he  gave  some  of  the  ties  to  the  Italian,  and  at  his  request 
loaned  him  the  push  car  to  take  the  ties  over  the  track  to  his  home. 
While  the  Italian  was  on  his  way  to  return  to  the  foreman  the  push 
car  after  using  it  for  this  purpose,  the  injury  to  the  plaintiff  was 
done.  The  evidence  showed  that  the  company  had  instructed  the 
foreman  to  run  the  push  car  with  great  caution,  always  looking  out 
for  trains,  not  to  run  it  within  twenty  minutes  before  passenger 
trains  were  due,  and  not  to  permit  it  to  be  used  unless  accompanied 
by  the  foreman,  nor  to  run  it  after  dark  without  special  authority 
from  the  superintendent  of  the  road.  The  injury  in  this  case  oc- 
curred while  the  Italian  was  running  it  after  dark.  At  that  time  the 
employment  of  the  Italian  by  the  company  was  at  an  end,  and  he 
cannot  be  regarded  as  the  servant  of  the  company.  If  a  master 
lends  his  wagon  to  his  servant  to  carry  the  servant's  property  over 
an  ordinarily  public  highway,  no  one  would  seriously  contend  that 
while  the' servant  was  engaged  in  his  own  business  the  master  would 
be  liable  for  any  injury  which  resulted  from  the  negligence  of  the 
servant.  It  would  not  be  an  injury  done  in  the  service  of  the 
master,  and  the  master  would  be  under  no  duty  to  the  public  to 
maintain  the  safety  of  the  highway.  But  the  railroad  company  was 
under  a  duty  to  maintain  its  tracks  and  the  appliances  used  upon 
them  with  reasonable  care  to  protect  from  injury  persons  who  were 
lawfully  passing  over  the  tracks,  or  who  were  being  transported 
upon  them.  In  Smith  v.  Railroad  Co.,  46  N.  J.  Law,  7,  the  com* 
pany's  cars  were  left  on  a  switch,  which  inclined  towards  the  main 
track,  the  same  being  secured  by  the  brakes  and  by  a  railroad  tie 
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under  the  wheels.  The  cars  got  upon  the  main  track,  and  caused 
the  injury  to  the  plaintiff.  Chief  Justice  Beasley  delivered  the 
opinion  of  the  Supreme  Court,  holding  that  the  company  was  not 
irresponsible  as  a  matter  of  law,  even  though  the  cars  could  not 
have  got  on  the  main  track  but  for  the  wrongful  act  of  a  stranger. 
In  Railroad  Co.  v.  Salmon,  39  N.  J.  Law,  299,  23  Am.  Rep.  214,  the 
present  chief  justice,  speaking  for  this  court,  said  that,  although 
the  railroad,  by  its  charter,  is  declared  to  be  a  public  highway,  the 
company  was  liable  for  injuries  by  fire  thrown  from  the  locomotives 
of  another  company  which  the  defendant  company  permitted  to  be 
run  on  the  road,  its  defective  condition  being  known  to  the  defend- 
ant's train  dispatcher.  The  court  further  said  that  the  track  and 
roadbed  were  the  property  of  the  defendant,  and  in  their  possession, 
and  the  gist  of  the  action  was  negligence  in  the  manner  in  which  it 
was  used.  If  liable  for  such  injury  to  abutting  property,  the  com- 
pany must  be  liable  for  due  care  for  the  safety  of  persons  lawfully 
passing  over  its  tracks.  There  is  therefore  no  analogy  between  an 
ordinary  public  highway  and  a  railroad  track,  and  the  liability  which 
arises  upon  the  latter  has  no  relation  to  the  former.  In  the  case  sub 
judiec  no  responsibility  of  the  defendant  company  can  be  predicated 
upon  the  relation  of  master  and  servant  between  the  Italian  and  the 
company,  as  no  such  relation  existed  at  the  time  of  the  alleged  neg- 
ligence. The  judgment  against  the  company  must  rest  exclusively 
upon  the  failure  of  the  company  to  perform  a  duty  which  it  owed  to 
all  persons  lawfully  upon  its  track  in  the  exercise  of  due  care  for 
their  own  safety,  which  failure  was  due  to  the  act  of  its  servant  and 
agent,  McNamara,  in  loaning  the  push  car  to  the  Italian.  The 
Italian  had  ceased  to  be  the  agent  or  servant  of  the  company,  but 
the  foreman  was  still  its  agent  and  servant.  When  the  company 
placed  the  push  car  in  the  hands  of  the  foreman,  it  was  the  duty  of 
the  foreman  to  use  it  with  reasonable  care  to  prevent  injury  to  any 
one  lawfully  on  the  tracks,  and  to  keep  it  under  his  own  supervision 
until  it  was  returned  to  the  company.  For  the  performance  of  that 
duty  by  the  foreman  the  company  was  bound,  and  the  failure  of  the 
foreman  to  perform  it  was  the  failure  of  the  company.  The  company 
cannot  claim  immunity  on  the  ground  that  its  servant  violated  the 
instructions  given  to  him,  any  more  than  it  could  set  up  in  defense 
that  an  engineer  had  violated  the  express  instructions  given  to  him 
to  ring  the  bell  at  a  public  crossing.  The  twenty-ninth  section  of 
the  Railroad  Law  (2  Gen.  St.,  p.  2645),  provides  that  the  penalty  for 
failing  to  ring  the  bell  or  sound  the  whistle  shall  be  paid  by  the  cor- 
poration owning  the  road.  The  obligation  to  see  that  the  duty  is 
performed  is  cast  upon  the  owner  of  the  road.     The  safety  of  the 
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public  demands  that  the  company  shall  he  strictly  held  to  its  per- 
formance. If  the  engineer  in  charge  of  a  train  of  cars,  after  he 
reaches  his  destination,  should  lend  his  -train  to  a  friend  to  take  a 
run  upon  the  road,  could  it  be  questioned  that  for  any  injury 
which  resulted  from  its  negligent  use  the  company  would  be 
responsible  ?  The  relation  of  master  and  servant  would  not  exist 
between  the  borrower  and  the  company  upon  which  to  base  its 
liability,  but  the  action  would  rest  upon  the  responsibility  of  the 
company  for  the  observance  of  due  care  in  the  use  of  the  train 
by  its  engineer.  In  Tuller  v.  Talbot,  23  111.  357,  9  Am  Neg.  Cas. 
207,  76  Am.  Dec.  695,  the  plaintiff  was  a  passenger  in  defend- 
ant's stage  coach.  The  driver  of  the  coach  placed  the  lines  in 
the  hands  of  a  passenger,  and  while  the  passenger  was  driving 
the  plaintiff  was  injured  through  his  negligence.  The  court  held  the 
proprietor  of  the  stage  coach  liable  for  the  injury.  The  passenger 
could  not  be  regarded  as  the  agent  of  the  proprietor,  because  the 
driver  was  without  authority  to  employ  the  passenger  or  make  him 
the  agent.  The  recovery  rested  entirely  upon  the  duty  of  the 
master  to  see  that  reasonable  care  and  skill  were  used  in  driving  the 
coach.  In  Lakin  v.  Oregon  Pacific  R.  R.  Co.,  15  Ore.  220,  15  Pac. 
Rep.  641  (10  Am.  Neg.  Cas.  60  n.),  the  plaintiff  was  injured,  while 
a  passenger  on  the  defendant's  railroad,  by  the  negligence  of  one 
Blackburn,  who  was  placed  upon  the  engine  by  Fordyce,  an  agent 
of  the  company,  who  had  no  right  to  employ  him.  The  court  said 
it  made  no  difference  whether  the  injury  resulted  from  the  negli- 
gence of  Blackburn  or  the  wrong  of  Fordyce  in  placing  him  on  the 
engine.  The  obligation  was  to  carry  the  passenger  safely,  and,  if 
it  failed  to  perform  its  obligation  in  consequence  of  the  act  of 
Fordyce,  one  of  its  employees,  the  company  became  responsible  for 
the  injury.  So,  in  the  case  now  under  consideration,  the  duty  rested 
on  the  company  to  see  that  its  servant  used  the  push  car  with  due 
care,  and  the  foreman  could  not  discharge  the  company  from  that 
responsibility  by  wrongfully  putting  the  car  in  the  hands  of  the 
Italian  to  run  upon  the  road.  In  Phila.  and  Reading  R.  R.  Co.  v. 
Derby,  14  How.  468,  10  Am.  Neg.  Cas.  602,  Justice  Grier  held  that 
the  company  by  entrusting  its  servant  with  a  dangerous  engine, 
assumed  the  risk  of  its  careless  use;  and  he  cites  with  approbation 
the  case  of  Sleath  v.  Wilson,  9  Car.  &  P.  607  (1),  where  the  servant, 

1.  In  Sleath  v.  Wilson,  9  Car.  &  P.  the  master  is  not  liable;  because  he 

£07,  it  was  held  that  if  a  servant,  with-  has  not    in   such  case  entrusted   the 

out  his  master's  knowledge,  take  his  servant  with  the  carriage.    But,  when- 

master's  carriage  out  of    the  coach-  ever  the  master  has  entrusted  the  serv- 

house,  and  with  it  commit  an  injury,  ant  with  the  control  of  the  carriage,  it 
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having  his  master's  carriage  and  horses  in  his  possession  and  con- 
trol, was  directed  to  take  them  to  a  certain  place,  and,  instead  of 
doing  so,  he  went  to  another  place  on  his  own  business,  and  while 
so  engaged  injured  the  plaintiff.  The  master  was  held  liable.  In 
that  case  Justice  Erskine  said:  "  It  is  quite  clear  that  if  the  serv- 
ant, without  his  master's  knowledge,  takes  his  carriage  out  of  the 
carriage  house,  and  commits  an  injury,  the  master  is  not  liable,  bat 
it  is  on  the  ground  that  the  master  has  not  entrusted  the  servant 
with  it.  When  the  master  has  entrusted  the  servant  with  the  con- 
trol of  the  carriage,  it  is  no  answer  that  the  servant  acted  improperly 
in  the  management  of  it.  In  such  case  the  master  will  be  liable  on 
the  ground  that  he  has  put  it  in  the  servant's  power  to  mismanage 
by  entrusting  him  with  it  to  go  on  the  master's  business."  It  is  a 
general  rule  that,  where  an  injury  is  done  by  the  omission  of  some 
act  of  care  which  the  defendant  is  under  a  duty  to  see  performed, 
the  fact  of  the  omission  to  perform  it  fixes  the  liability,  and  the  rela- 
tion between  the  defendant  and  the  person  who  has  failed  in  the  due 
care  is  immaterial.  In  Cuff  v.  Railroad  Co.,  35  N.  J.  Law,  24,  10 
Am.  Rep.  205,  Justice  Depue  clearly  states  the  rule  that  railroad 
companies  may  become  liable  for  injuries  occasioned  by  neglect  of 
duty  resting  upon  them,  independent  of  the  relation  of  master  and 
servant,  and  cites  cases  in  support  of  it.  Where  a  wrongful  act  is 
committed  by  another,  the  relation  between  him  and  the  person  who 
is  sought  to  be  made  responsible  of  course  becomes  important.  la 
this  case  the  relation  between  the  Italian  and  the  defendant  com- 
pany  is  of  no  consequence.  The  question  was  whether  there  was 
an  omission  on  the  part  of  the  company  to  discharge  the  duty  which 
it  owed  to  the  plaintiff  to  see  that  reasonable  care  was  observed  in 
the  use  of  the  push  car  on  its  road.     That  question  was  properly 

is  no  answer  that  the  servant  acted  im-  Erskine  stated    the   law  as  follows: 

properly  in  the  management  of  it;  but  "  Whenever   the  master  has  entrusted 

the  master,  in  such  case,  will  be  liable,  the  servant    with   the  control   of  the 

because  he  has  put  it  in  the  servant's  carriage,  it  is  no  answer  that  the  serv- 

power  to  mismanage  the  carriage,  by  ant  acted  improperly  in  the  manage  - 

entrusting    him   with  it.      Therefore,  ment  of  it.     If  it  weie,  it  might  be 

where  a  servant,  having  set  his  master  contended  that  if  a  master  directs  his 

down  in  Stamford  street,  was  directed  servant  to  drive  slowly,  and  the  serv- 

by   him   to   put   up   in   Castle   street,  ant  disobeys  his  orders  and  drives  fast, 

Leicester  Square;    but  instead  of  so  and  through  his  negligence  occasions 

doing,  went  to  deliver  a  parcel  of  his  an  injury,  the  master  will  not  be  liable, 

own,  in  the  Old  Street  Road,  and  in  But  that  is  not  the  law;  the  master,  in 

returning  along  it,  drove  against  an  such  a  case,  will  be  liable,  and  the 

old  woman,  and  injured  her,  it  was  ground  is,   that  he   has  put  it  in  the 

held  that  the  master  was  responsible  servant's  power  to  mismanage  the  car- 

for  his    servant's    act.      Mr.    Justice  riage,  by  entrusting  him  with  it." 
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submitted  to  the  jury  by  the  trial  judge.  At  the  close  of  the  plain- 
tiff's testimony  the  counsel  for  the  company  requested  the  court  to 
direct  a  verdict  for  the  defendant.'  The  only  exception  taken  was 
to  the  refusal  of  the  trial  court  to  grant  that  request.  In  that  there 
was  no  error.     The  judgment  below  should  be  affirmed. 

Depue,  Ch.  J.,  and  Collins,  Fort,  Adams,  Voorhees,  and  Magie, 
J  J.,  concur.  Gummere,  Garretson,  Hendrickson,  Vroom,  and 
Vredenburgh,  JJ.,  dissent. 


BASSETT  V.  CITY  OF  EASTON. 

Supreme  Court,  Pennsylvania,  October,  ipoi. 


DEFECTIVE  SIDEWALK  —  EVIDENCE  —  NEGLIGENCE  —  QUESTION  , 
FOR  JURY.  —  In  an  action  to  recover  damages  for  injuries  sustained  by  a 
fall  on  a  defective  sidewalk,  where  the  testimony  produced  by  plaintiff,  if 
credited,  established  negligence  on  the  part  of  defendant  city,  it  was  clearly 
a  case  for  the  j  ury  to  pass  upon  (i). 

Certiorari  to  Court  of  Common  Pleas,  Northampton  County. 

Action  by  Charles  R.  Bassett  against  the  city  of  Easton.  From 
judgment  for  plaintiff,  defendant  appeals.     Judgment  affirmed. 

Thomas  D.  Danner,  City  Solicitor,  and  H.  J.  Steels,  for 
appellant. 

H.  S.  Cavanaugh  and  J.  W.  Wilson,  for  appellee. 

Per  Curiam.  —  This  was  an  action  of  trespass  against  the  city  of 
Easton  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  a  fall  on  the  sidewalk  on  North 
Eighth  street,  in  that  city,  on  the  evening  of  April  18,  1898.  The 
suit  was  proceeded  with  in  due  course,  and  resulted  in  a  verdict  of 
the  jury  in  favor  of  the  plaintiff  and  against  the  defendant  for  the 
sum  of  $5,500.  The  verdict  was  followed  by  a  judgment  thereon, 
and  from  that  judgment  the  defendant  appealed  to  this  court.  The 
assignments  are  three  in  number,  the  first  of  which  is  that  "  under 
the  law  and  the  evidence  the  verdict  must  be  in  favor  of  the  defend- 
ant." The  second  is  to  the  answer  to  plaintiff's  point,  that  "if 
the  jury  believe  that  the  injury  which  the  plaintiff  received  by 
reason  of  the  defect  in  the  sidewalk  resulted  in  the  disease  which 
necessitated  the  amputation  of  his  leg,  then  the  negligence  of  the 

1.  For  other  actions  arising  out  of    Nkg.  Rep.,  and  the  current  numbers  of 
Accidents    on     Defective    Sidewalks,     that  series  of  Reports, 
from  1897  to  date,  see  vols,  i-io  Am. 
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defendant  was  the  proximate  cause  of  the  loss  of  the  plaintiff's  leg, 
and  the  defendant  is  liable  therefor."     The  answer  was  that  "  this 

'point  is  affirmed,  provided  the  jury  find  that  the  accident  was  the 
proximate  cause  of  the  necessity  for  amputation."  The  remaining 
assignment  was  taken  from  the  charge  of  the  court,  and  is  as  fol- 
lows: "  On  the  other  hand,  if  you  find  that  this  sidewalk  was  not 
reasonably  safe,  and  also  find  that  the  defendant  city  knew  or 
ought  to  have  known  its  unsafe  condition,  and  if  you  further  find 
that  nothing  that  the  plaintiff  did  contributed  to  the  injury  which, 
he  sustained  (that  is,  that  he  was  not  guilty  of  contributory  negli- 
gence)—  if  you  find  these  three  elements  in  favor  of  the  plaintiff, 
then  he  would  be  entitled  to  a  verdict  at  your  hands."  It  remains 
to  inquire  whether  there  is  anything  in  either  of  the  assignments 
referred  to  which  would  warrant  a  reversal  or  modification  of  the 
judgment  entered  on  the  verdict  rendered  by  the  jury.     The  testi- 

*  mony  presented  on  the  trial  was  voluminous,  and  to  the  material 
point  in  the  case.  It  plainly  showed  that  the  testimony  produced 
by  the  plaintiff  on  the  trial,  if  credited,  established  negligence  on 
the  part  of  the  city.  It  was  not  only  proper,  therefore,  but  it  was 
necessary,  that  the  testimony  produced  by  the  plaintiff  should  be 
submitted  to  the  jury,  and  be  considered  and  passed  upon  by  them. 
We  are  clearly  of  the  opinion  that  it  would  have  been  palpable  error 
to  have  withdrawn  this  testimony  from  the  consideration  of  the  jury. 
As  we  are  not  convinced  of  error  in  either  of  the  remaining  assign* 
ments,  we  dismiss  them. 
Judgment  affirmed. 

IVES  V.  WELDEN. 

Supreme  Court,  Iowa,  October,  fpoi. 


SALE  OF  EXPLOSIVES  — LABEL  — STATUTE  — CHILD  INJURED  BY 
EXPLOSION  OF  GASOLINE  — FAILURE  OF  SELLER  TO  LABEL  — 
NEGLIGENCE/^/?  SE.  —Section  2505  of  the  Iowa  Code  provides  that  no 
gasoline  shall  be  sold,  given  away  or  delivered  to  any  person  in  this  State 
until  the  package,  cask,  barrel,  or  vessel  containing  the  same  has  been 
marked  "  gasoline."  In  an  action  to  recover  damages  for  injuries  sus- 
tained by  a  young  daughter  of  the  purchaser  of  gasoline  who  was  burned  by 
the  explosion  of  the  gasoline  which  she  used  for  starting  a  fire,  supposing 
it  to  be  kerosene  oil,  it  was  held  that  the  failure  of  the  seller  to  label  the 
gasoline  as  required  by  law,  was  negligence  per  se  (1). 

1.  As  to  mistakes  of  persons  in  sell-  Burgess  v.  Sims  Drug  Co.  (Iowa,  May, 
ing  dangerous  articles,  and  liability  for  1901),  reported  in  this  volume,  page 
personal  injuries  caused  thereby,  see    42,  ante. 
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IMPUTED  NEGLIGENCE  —  INSTRUCTION.  —  In  such  action  it  was  also 
held  that  an  instruction  that  if  the  father  knew  that  he  purchased  gasoline 
and  failed  to  inform  his  daughter  of  the  fact,  such  negligence  on  his  part 
would  defeat  recovery,  was  reversible  error,  it  being  the  settled  law  of  the 
State  of  Iowa  that  the  negligence  of  the  parent  cannot  be  imputed  to  the 
child  (i). 

Appeal  from  District  Court,  Hardin  County. 

Action  to  recover  for  a  personal  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  Trial  to  a  jury,  and 
verdict  and  judgment  for  the  defendant.  The  plaintiff  appeals. 
Judgment  reversed. 

H.  L.  Huff  and  Wesley  Martin,  for  appellant. 

C.  M.  Nagle  and  Albrook  &  Lundy,  for  appellee. 

Sherwin,  J.  —  The  plaintiff  was  burned  by  the  explosion  of  gaso- 
line which  she  was  using  for  starting  a  fire,  supposing  it  to  be  kero- 
sene oil.  She  was  at  the  time  about  fifteen  years  of  age,  a  member 
of  her  father's  family,  and  assisting  in  the  general  housework. 
A  short  time  before  she  was  injured,  her  father  went  to  the  defend- 
ant's store  with  a  jug,  which  he  testified  he  directed  the  clerk  to 
fill  with  kerosene  oil.  As  a  matter  of  fact,  undisputed,  the  clerk 
filled  it  with  gasoline,  and  did  not  label  it  as  required  by  statute 
(section  2505). 

The  jug  was  taken  home  by  the  father,  and  the  plaintiff,  suppos- 
ing that  it  contained  kerosene  oil,  poured  some  of  its  contents  into 
a  small  can,  and  from  there  into  the  stove.  She  then  lit  it,  when 
it  exploded,  and  set  fire  to  her  clothing.  The  evidence  is  conflict- 
ing whether  the  father  ordered  gasoline  or  kerosene.  The  defend- 
ant claims  that  he  ordered  gasoline.  But,  as  we  view  the  matter, 
it  does  not  materially  affect  this  case  one  way  or  the  other.  Sec- 
tion 2505  of  the  Code  provides  that  "  no  gasoline  shall  be  sold, 
given  away  or  delivered  to  any  person  in  this  State  until  the  pack- 
age, cask,  barrel  or  vessel  containing  the  same  has  been  marked 
*  gasoline.'  "  This  statute  is  evidently  for  the  protection  of  all  per- 
sons in  the  State.  It  is  to  warn  all  that  the  substance  they  are 
handling  is  dangerous,  and  that  its  use  requires  extreme  care.  If 
the  plaintiff's  father  had  been  injured  by  the  use  of  the  gasoline,  it 
would  then  be  material,  perhaps,  to  inquire  whether  he  ordered 
gasoline  or  kerosene;  for,  if  he  knew  what  the  jug  contained,  the 
failure  to  label  it  would  probably  not  constitute  negligence  as  to 
him.     But  we  have  no  such  case,  for  it  is  absolutely  beyond  dispute 

1.  See  note  on  the  Doctrine  op  Im-    Rep.,  p.  n,  and  8  Ail.  Neg.  Rep.,  p. 
puted   Negligence,  in  ii   Am.   Nee    288. 
Cas.  1 5 1- 1 56.    See    also  6  Am.   Neg. 
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in  the  record  that  the  plaintiff  herself  had  no  knowledge  that  she 
was  using  gasoline,  and,  further,  that  the  jug  she  took  it  from  was 
one  which  was  used  for  kerosene,  and  for  that  alone.  As  to  her, 
then,  the  failure  to  label  the  jug  as  required  by  law  was  negligence 
fer  se,  because  it  was  a  violation  of  a  statutory  requirement  that  it 
be  marked  "  gasoline  "  before  delivery  to  any  person.  Dodge  v. 
Railroad  Co.,  34  Iowa,  279;  Ford  v.  Railway  Co.,  91  Iowa,  179,  59 
N.  W.  Rep.  5;  Tobey  v.  Railway  Co.,  94  Iowa,  256,  62  N.  W.  Rep. 
761,  1  Shear.  &  R.  Neg.,  sec.  13.  The  trial  court  instructed  the 
jury  on  the  theory  that,  if  the  father  knew  that  the  jug  contained 
gasoline,  and  was  negligent  in  permitting  the  plaintiff  to  use  it,  or 
in  not  informing  her  of  the  fact,  such  negligence  on  his  part  would 
defeat  her  recovery.  In  so  instructing  there  is  error.  It  has  long 
been  the  settled  law  of  this  State  that  the  negligence  of  the  parents 
•cannot  be  imputed  to  the  child.  Wymore  v.  Mahaska  Co.,  78  Iowa, 
396,  43  N.  W.  Rep.  264;  Bradshaw  v.  Frazier  (Iowa)  85  N.  W.  Rep. 
752.  Whatever  diversity  of  opinion  there  may  formerly  have  been 
among  the  courts  on  this  question,  it  is  now  apparent  that  the 
tendency  of  modern  decisions  is  in  line  with  this  holding.  See  1 
Shear.  &  R.  Neg.  (5th  ed.),  sec.  78.  Instructions  1,  3,  and  4  asked 
by  the  plaintiff  are  in  accord  with  this  holding,  and  should  have 
been  given. 

For  the  error  pointed  out,  the  judgment  is  reversed. 

MARTIN   V.  CHICAGO,   ROCK   ISLAND  AND 
PACIFIC  RAILROAD  COMPANY. 

Supreme  Court,  Iowa,  October,  ipoi. 


BRAKEMAN  KILLED  —  SPEED  OF  FREIGHT  TRAIN  —  VIOLATION  OF 
ORDINANCE  — WEATHER  CONDITIONS —  ASSUMPTION  OF  RISK. 
—  In  an  action  to  recover  damages  for  the  death  of  a  brake  man,  caused  by 
alleged  negligence  of  defendant  company  in  running  its  freight  trains  at  a 
speed  prohibited  by  a  city  ordinance,  it  was  held  th*at  the  deceased,  know- 
ing that  it  was  customary  to  run  freight  trains  at  prohibited  speed  and  con- 
tinuing in  defendant's  employment  without  making  protest  or  complaint  as 
to  same,  assumed  the  risks  incident  thereto.  Held%  also,  that  deceased 
assumed  the  risks  incident  to  the  condition  of  the  weather  in  the  perform- 
ance of  his  duties  as  a  brakeman  (1). 

1.  See  notes  of  recent  cases  relating  in  7  Am.  Neg.  Rep.  97-11 1;  also  another 

to  Accidents  to  Railroad   Employees,  note   on    the   same  question,   in   this 

in  this  volume,  pages  510-520,  ante.  volume,  pages  212-220,  ante. 

See  also  note  on  Assumption  of  Risk, 
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Appeal  from  District  Court,  Scott  County. 

Action  to  recover  damages  for  causing  the  death  of  plaintiff's 
intestate.  At  the  close  of  all  the  evidence  defendant's  motion  for 
a  verdict  was  sustained,  and  judgment  for  defendant  rendered 
accordingly.     Plaintiff  appeals.     Judgment  affirmed. 

E.  M.  Sharron  and  Ely  &  Bush,  for  appellant. 

Cook  &  Dodge,  for  appellee. 

Given,  Ch.  J.  —  i.  Defendant  moved  for  a  verdict  on  the  follow- 
ing grounds:  "  i.  That  there  is  no  evidence  that  the  death  of  A. 
F.  Flannagan  was  caused  by  any  act  of  the  defendant;  2,  that  the 
undisputed  evidence  of  plaintiff's  witnesses  shows  that  the  death 
was  caused  or  contributed  to  by  his  own  negligence;  3,  that 
deceased  had  assumed  the  risk  incident  to  the  act  charged  as  negli- 
gence on  the  part  of  the  defendant,  namely,  running  the  train  on 
which  deceased  was  employed  at  an  unlawful,  dangerous,  and  reck- 
less rate  of  speed."  In  view  of  the  conclusion  we  reach,  it  is  not 
proper  that  we  discuss  what  the  evidence  establishes,  but  simply 
what  it  tends  to  establish.  Deceased  was  in  the  employ  of  the 
•defendant  for  some  time  prior  to  his  death.  He  was  an  experi- 
•enced  brakeman  on  freight  trains,  and  was  familiar  with  the  tracks 
and  surroundings  at  the  place  of  this  accident.  On  the  early  morn- 
ing of  January  26,  1896,  he  took  his  place  as  head  brakeman  on  a 
heavy  freight  train  westward  bound,  at  Rock  Island.  The  morning 
was  inclement  —  eleven  above  zero,  humidity  ninety  per  cent.,  the 
wind  blowing  five  miles  an  hour  from  the  west  or  northwest,  and 
exposed  objects  covered  with  frost.  In  leaving  the  city  of  Daven- 
port the  train  ascended  a  heavy  grade,  requiring  the  use  of  a  second 
engine,  or  "helper,"  which  was  attached  ahead  with  the  regular 
engine.  At  and  near  the  place  of  the  accident  the  track  on  which 
this  train  was  moving  passes  the  junction  of  the  southern  division 
of  defendant's  road,  and  five  or  more  switches  are  within  the  limits 
of  the  city  of  Davenport.  There  was  an  ordinance  of  the  city  and 
a  rule  of  the  company  limiting  the  speed  of  trains  to  six  miles  per 
hour  within  the  city  limits.  The  evidence  as  to  speed  of  this  train 
varies  from  twelve  to  forty  miles;  those  in  position  to  know  best 
placing  it  at  fourteen  to  seventeen,  but  all  agreeing  that  it  was 
in  excess  of  six  miles.  The  testimony  tends  to  show  that  high 
cars  swing  more  than  lower  ones,  that  all  sway  more  in  passing 
switches  than  on  plain  track,  and  more  at  high  than  at  low  speed. 
Deceased  was  last  seen  on  top  of  the  fourth  car  from  the  engine, 
the  smoke  and  steam -from  which  was  blown  back  over  the  train. 
He  was  recognized  by  the  light  he  carried,  it  being  yet  dark. 
Marks  found  upon  the  front  of  the  fourth  car  indicate  that  he  fell 
Vol.  X— 38 
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between  it  and  the  third  car.  His  body  was  crashed  by  the  wheels. 
so  as  to  cause  instant  death.  During  all  the  time  that  deceased 
was  in  the  employment  of  the  defendant,  it  was  customary  to  run 
freight  trains  on  this  part  of  the  road  in  the  same  manner  and  at 
the  same  speed  that  the  train  upon  which  he  was  serving  was  run 
that  morning,  and  these  facts  were  known  to  the  deceased.  The 
charge  is  that  defendant  was  negligent  in  running  this  train  at  the 
speed  it  did,  because  in  excess  of  that  allowed  by  the  ordinance  of 
the  city,  and  because  of  the  conditions  of  the  weather,  etc.,  under 
which  the  train  was  run.  In  accepting  his  employment  the 
deceased  assumed  all  the  ordinary  risks  incident  thereto.  He  also 
assumed  risks  incident  to  neglect  or  omissions  upon  the  part  of  the 
defendant  of  which  he  had  knowledge,  and  as  to  which  he  made  no 
protest  or  complaint.  The  deceased  knew  that  freight  trains  were 
run  upon  this  part  of  the  road,  and  in  this  direction,  at  a  speed  in 
excess  of  that  prodded  in  the  ordinance,  and  he  continued  in  the 
employment  of  the  defendant  without  protest  or  promise  as  to  such 
speed,  and  therefore  must  be  taken  to  have  assumed  the  risks  inci- 
dent thereto.  This  being  true,  the  ordinance  furnishes  no  basis  for 
recovery.  Railway  companies  do  not  adjust  their  time  schedules 
for  trains  to  the  conditions  of  the  weather.  Aside  from  said 
ordinance,  the  defendant  had  a  right  to  run  its  train  at  the  speed  it 
did  whether  the  weather  was  fair  or  foul,  and  in  accepting  the 
employment  the  deceased  assumed  the  risks  incident  to  the  con- 
dition of  the  weather.  He  assumed  the  risks  incident  to  the  per- 
formance of  his  duties  as  a  brakeman  by  day  or  by  night,  and  in 
foul  as  well  as  in  fair  weather.  He  remained  in  his  employment 
without  protest  or  promise,  knowing  that  freight  trains  were  run  up 
the  grade  at  the  speed  at  which  this  train  was  run  regardless  of  the 
condition  of  the  weather,  or  any  other  conditions  that  did  not 
imperii  the  safety  of  the  train  itself.  We  think,  on  the  undisputed 
evidence,  defendant's  motion  for  a  verdict  was  properly  sustained 
on  the  third  ground  thereof,  and  entertaining  this  view,  it  is* 
unnecessary  that  we  consider  the  other  grounds  of  the  motion. 

Affirmed. 

Waterman,  J.,  taking  no  part. 
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LEXINGTON  RAILWAY  COMPANY  V.  COZINE. 

Court  of  Appeals  %  Kentucky,  October \  ipoi. 


PASSENGER  ASSAULTED  BY  CONDUCTOR  —  MALICE  —  PUNITIVE 
DAMAGES— INSTRUCTION, —  In  an  action  to  recover  damages  for  a 
malicious  assault  made  upon  plaintiff,  a  passenger  on  defendant's  street 
car,  by  one  of  its  conductors,  an  instruction  that  if  the  jury  believed  from 
the  evidence  that  the  assault  was  inspired  by  malice,  they  might  allow 
plaintiff  punitive  damages  by  way  of  punishment,  was  proper,  and  within 
the  rule  of  law  authorizing  such  damages  (i). 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Walter  H.  Cozine  against  the  Lexington  Railway  Com- 
pany to  recover  damages  for  personal  injuries.  From  judgment  for 
plaintiff,   defendant  appeals.     Judgment  affirmed. 

Morton  &  Darnall,  for  appellant. 

Jas.  G.  Denny  and  Geo.  Denny,  for  appellee. 

Burnam,  J.  —  This  action  was  instituted  by  plaintiff  against  the 
defendant  to  recover  damages  for  a  malicious  assault  made  upon 
him  by  one  of  the  defendant's  employees  in  the  course  of  his  employ- 
ment. It  is  alleged  by  plaintiff  that  he  was  a  passenger  on  one  of 
defendant's  cars,  and  had  paid  the  usual  fare;  that  the  defendant's 
conductor  in  charge  of  the  car,  without  provocation,  wantonly  and 
maliciously  assaulted,  beat,  and  bruised  him.  A  general  demurrer 
was  filed  to  the  petition,  and  also  a  motion  to  make  it  more  specific. 
Both  were  overruled.     The  defendants  thereupon  answered  that  the 

i.  Assaults  upon  passengers.  —  For  ac-  judgment  for  plaintiff  for  $2,500  was 

tions  relating  10  Assaults  upon  Passen-  affirmed,  the   evidence  showing   that 

gers  by  Conductors  and  other  Servants  plaintiff,  who  was  a  minor  at  the  time 

of  Carriers,  from  the  earliest  period  to  of  the  assault,  was  badly  beaten  by  the 

1897,  see  vol.  8  Am.  Neg.  Cas.,  where  conductor.    As  to  the  liability  of  the 

the  same  are  chronologically  grouped  carrier  for  the  act  of  its  servant,  it  was 

and  arranged  in  alphabetical  order  of  held  that  a  carrier  of  passengers  is  lia- 

States.      Subsequent    actions  on    the  ble  for  injury  to  a  passenger  caused  by 

same  topic,  to  date,  are  reported  in  the  act  of  its  servants,  whether  wilful 

vols.  1-10  Am.  Neg.  Rep.,  and  the  cur-  and  malicious  or  not,  or  done  within 

rent  numbers  of  that  series  of  Reports,  the  scope  of  employment,  "  the  rule 

Passenger  assaulted  by  conductor.  — In  that  the  master  is  not  liable  for  Injury 

Birmingham  Railway  and  Electric  resulting  from  the  wilful  and  malicious 

Co.  v.   Baird  (Alabama,  May,  igo/J,  acts  of  his  agent,  not  done  within  the 

50  So.  Rep.  456,  an  action  for  damages  scope  of  his  employment, "  not  being 

for  an  assault  committed  on  plaintiff,  applicable  in  such  a  case. 
a  passenger,  by  defendant's  conductor. 
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plaintiff  made  an  assault  upon  their  conductor  at  the  time  and  place 
mentioned  in  the  petition,  and  would  have  beat,  bruised,  and  ill- 
treated  him  if  he  had  not  immediately  defended  himself;  that  the 
conductor  used  no  more  force  than  was  necessary  to  defend  himself, 
and  in  so  doing  did  beat  and  bruise  plaintiff.  But  they  deny  that 
such  action  was  wanton  or  malicious  or  done  with  their  knowledge 
or  assent.  The  reply  denied  that  plaintiff  had  made  an  assault 
upon  defendant's  conductor,  or  that  the  conductor  used  no  more 
force  than  was  necessary  to  defend  himself.  Upon  this  issue  a 
trial  was  had,  which  resulted  in  a  verdict  for  the  plaintiff. 

The  facts  attending  the  assault,  as  testified  to  by  a  number  of 
witnesses,  were  substantially  as  follows:  Plaintiff  boarded  defend- 
ant's car,  paid  his  fare,  and  requested  to  be  let  off  at  the  Lexington 
Laundry.  As  the  car  approached  the  laundry,  plaintiff  signaled  to 
the  conductor  to  stop.  Failing  to  attract  his  attention,  he  reached 
up  to  pull  the  bell  cord,  but  by  mistake  got  hold  of  the  wrong  cord, 
and  rung  up  a  fare.  The  conductor  thereupon  came  back  and  asked 
what  he  rang  the  bell  for,  and  said,  "You  owe  me  a  nickel." 
Plaintiff  responded,  "  I  have  already  paid  you,  but  I  will  give  you 
another  nickel,"  and  shoved  it  along  the  seat,  and  at  the  same  time 
arose  for  the  purpose  of  alighting.  The  car,  however,  did  not 
stop,  and  he  remarked  to  the  conductor,  "  If  you  do  not  stop  the 
car,  I  will  ring  the  bell  again."  At  the  time  he  said  this  he  was 
holding  to  the  side  of  the  car  with  both  hands,  and  standing  on  the 
footboard.  The  conductor  responded,  "  No,  damn  you!  you 
won't,"  and  immediately  struck  him  twice  in  the  face,  bruising 
one  eye  and  cutting  a  gash  in  his  face.  Plaintiff  was  a  cripple,  and 
partially  paralyzed  in  both  legs  from  the  knees  down,  and  was  mak- 
ing no  effort  at  all  to  assault  or  otherwise  injure  the  conductor. 

At  the  close  of  the  testimony  the  court  instructed  the  jury,  first, 
that  they  should  find  for  the  plaintiff,  "  unless  they  should  believe 
from  the  evidence  that  at  the  time  defendant's  agent,  J.  L.  Lloyd, 
assaulted  the  plaintiff,  said  Lloyd  believed,  and  had  reasonable 
grounds  to  believe,  that  plaintiff  was  then  and  there  about  to  assault 
said  Lloyd,  and  that  it  was  necessary,  or  to  said  Lloyd  reasonably 
appeared  to  be  necessary,  to  strike  the  plaintiff,  to  avert  the  danger 
that  had  arisen,  or  appeared  to  said  Lloyd  to  have  arisen,  to  him 
at  the  hands  of  the  plaintiff.  2.  If  the  jury  believe  from  the  evi- 
dence that  at  the  time  Lloyd,  the  defendant's  agent,  assaulted  the 
plaintiff,  said  Lloyd  believed,  and  had  reasonable  grounds  to  believe, 
that  he  was  then  and  there  in  danger  of  some  personal  violence  at 
the  hands  of  plaintiff,  and  it  was  necessary,  or  to  said  Lloyd  reason- 
ally  appeared  to  be  necessary,  to  assault  the  plaintiff  to  avert  the 
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danger,  and  if  the  jury  farther  believe  from  that  evidence  that  said 
Lloyd  used  more  force  to  repel  the  violence  than  at  the  time  reason- 
ably appeared  to  be  necessary,  the  jury  should  find  for  the  defend- 
ant.'* The  third  instruction  defined  the  measure  of  compensation 
and  further  told  the  jury  that,  if  they  believed  from  the  evidence 
that  the  assault  made  upon  the  plaintiff  was  inspired  by  malice  on 
the  part  of  said  Lloyd  towards  the  plaintiff,  they  might  allow  the 
plaintiff  punitive  damages,  by  way  of  punishment. 

It  is  contended  by  appellant  that,  as  the  reply  failed  to  deny  the 
averment  of  the  answer  that  the  assault  by  the  defendant's  con- 
ductor "  was  made  without  their  knowledge  or  assent,"  the  court 
erred  in  the  third  instruction,  in  allowing  the  jury  to  impose  puni. 
tive  or  exemplary  damages  because  of  the  malice  of  their  conductor; 
in  other  words,  that  the  court,  under  the  pleadings  and  facts  of  the 
case,  erred  in  submitting  to  the  jury  the  question  of  punitive  dam- 
ages at  all.  There  is  perhaps  no  question  of  law  in  which  there  has 
been  greater  diversity  of  opinion  by  courts  of  last  resort  than 
whether  a  corporation  is  liable  for  exemplary  damages  for  the 
unauthorized  malicious  acts  of  its  agents  or  servants,  committed  in 
the  course  of  their  employment.  The  doctrine  of  the  federal  courts 
upon  this  question,  as  settled  by  recent  decisions  of  the  Supreme 
Court  of  the  United  States,  is:  "  First,  that  a  corporation  is  not 
liable  to  exemplary  damages  except  where  a  natural  person  would 
be  liable  to  such  damages  for  a  similar  act  done  by  his  agent  or 
servant;  second,  that  a  natural  person  is  not  generally  liable  for 
such  damages  except  where  he  has  commanded  the  doing  of  the 
oppressive  act,  or  subsequently  ratified  it."  See  Lake  Shore  &  M. 
S.  R'y  Co.  v.  Prentice,  147  U.  S.  101,  13  Sup.  Ct.  Rep.  261  (8  Am. 
Neg.  Cas.  703  n).  The  opinion,  however,  concedes  that  corpora- 
tions may  be  liable  to  exemplary  damages  for  the  act  of  an  agent 
within  the  scope  of  his  employment,  provided  the  criminal  intent 
necessary  to  warrant  the  imposition  of  such  damages  is  brought 
home  to  the  corporation.  And  this  rule  of  the  federal  courts  is  in 
accord  with  the  principle  announced  by  a  number  of  State  courts  in 
passing  upon  the  question.  But,  on  the  other  hand,  a  great 
majority  of  the  American  State  courts  hold  that  a  corporation  is 
liable  in  exemplary  damages  for  the  wilful,  malicious,  oppressive, 
insulting,  or  fraudulent  act  of  its  servant,  although  it  had  not  pre- 
cisely authorized  or  subsequently  ratified  it,  if  the  act  was  commit- 
ted by  the  servant  in  the  course  of  his  employment,  and  while  act- 
ing within  the  scope  of  his  authority.  See  Hutch.  Curr.,  sec.  815a, 
and  5  Thomp.  Corp.,  sec.  6338.  In  discussing  this  question,  Mr. 
Wood,  in  his  work  on  Railroads  (section  317,  p.   1417),  says:  "It 
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was  at  one  time  regarded  as  improper  to  hold  the  principal  liable 
for  the  wilful  or  malicious  acts  of  his  agents,  and  consequently 
exemplary  damages  were  not  recoverable  against  a  corporation  for 
the  act  of  its  servants  unless  it  was  shown  that  it  authorized  or  had 
ratified  the  act.  But,  since  it  is  now  almost  universally  held  that 
the  master  is  liable  for  the  wilful  and  even  malicious  acts  of  his 
'"servant  in  the  line  of  his  duty,  the  rule  which  is  now  generally  held 
in  the  better  class  of  cases,  that  exemplary  damages  may  be  given 
against  a  corporation  for  injuries  inflicted  by  its  servant  wilfully  or 
maliciously,  and  whether  authorized  or  ratified  by  it  or  not,  seems 
to  us  to  be  consistent  and  just,  especially  when  the  action  is  for 
personal  injuries  received  by  a  passenger  to  whom  the  company 
owes  a  contract  duty,  and  in  some  of  the  States  such  damages  are 
provided  for  by  statute."  The  rule  laid  down  by  Sutherland  is: 
"  If  a  corporation  like  a  railroad  company  is  guilty  of  an  act  such 
as  in  the  case  of  an  individual  wou  Id  subject  him  to  exemplary  dam- 
ages, they  would  be  equally  liable  to  such  damages.  And  when  the 
servants  of  the  corporation  engaged  in  the  carriage  of  passengers 
are  guilty  of  such  acts  or  conduct  in  the  performance  of  their 
duties,  in  the  transportation  of  the  injured  party  as  a  passenger,  as 
would  subject  them  to  damages  of  this  nature,  the  corporation  is 
also  liable  to  punitive  damages,  without  proof  that  they  directed  or 
ratified  such  acts  or  conduct."  See  Suth.  Dam.,  p.  271.  Pierce, 
R.  R.,  sec.  305,  says:  "  Although  compensation  for  the  injury  is 
the  usual  measure  of  damage,  other  damages  in  addition  have  been 
allowed  where  the  author  of  the  injury  committed  it  maliciously, 
wilfully,  or  even  recklessly,  or,  according  to  some  authorities,  with 
gross  carelessness.  Such  supplementary  damages  are  called 
'exemplary.'  "  Time  does  not  permit,  nor  is  it  needful,  that  we 
should  undertake  to  cite  the  numerous  cases  in  which  this  rule  has 
been  followed  in  other  States.  It  is  sufficient  to  say  that  it  is  too 
firmly  grounded  in  the  jurisprudence  of  this  State  to  be  now  ques- 
tioned. It  has  been  emphatically  approved  in  Louisville  &  Nash- 
ville R.  R.  Co.  v.  Ballard,  85  Ky.  311  (8  Am.  Neg.  Cas.  29411),  3  S. 
W.  Rep.  530;  R.  R.  Co.  v.  Mitchell,  87  Ky.  327,  8  S.  W.  Rep.  706; 
Louisville  &  Nashville  R.  R.  Co.  v.  Long,  94  Ky.  410,  n  Am.  Neg. 
Cas.  579,  22  S.  W.  Rep.  747  —  and  in  numerous  other  cases.  And 
while  there  is  nothing  in  this  record  to  show  that  appellants  either 
authorized  or  approved  the  conduct  of  their  conductor  in  this  trans- 
action, yet  he  was  clearly  acting  in  the  line  of  his  employment  at 
the  time  of  his  brutal  and  unjustifiable  assault  upon  a  passenger  who 
was  entitled  to  his  care  and  protection,  and  the  case  is  clearly 
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brought  within  the  rule  of  law  which  authorized  the  instruction  com- 
plained of. 

Judgment  affirmed. 


GLEASON  V.  SMITH. 

Supreme  Judicial  Court y  Massachusetts,  October,  ipoi. 


BOY  PLAYING  IN  STREET  COLLIDING  WITH  TEAM  —  CONTRIBU- 
TORY NEGLIGENCE.  —  In  an  action  to  recover  damages  foi  injuries 
received  by  plaintiff,  a  boy  about  twelve  years  old,  in  a  collision  with 
defendant's  team  while  playing  in  a  public  street,  where  it  appeared  that 
neither  plaintiff  nor  any  of  the  other  boys  with  whom  he  was  playing  took 
any  care  or  precaution  to  ascertain  the  approach  of  or  to  avoid  collision  with 
vehicles,  it  was  held  that  plaintiff  did  not  exercise  such  care  as  boys  of  his 
age  and  intelligence  are  accustomed  to  exercise  under  like  circumstances, 
and  could  not  recover. 

Exceptions  from  Superior  Court,  Hampden  County. 

Action  by  William  Gleason,  per  pro  ami,  against  Josiah  R.  Smith, 
for  injuries  received  in  a  collision  with  defendant's  team  while  the 
plaintiff  was  playing  in  a  public  street.  From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  exceptions.     Exceptions  overruled. 

M.  J.  Griffin  and  T.  B.  O'Donnell,  for  plaintiff. 

Brooks  &  Hamilton,  for  defendant. 

Barker,  J.  —  The  defendant's  team  was  traveling  slowly,  for  a 
lawful  purpose,  and  in  a  manner  which,  according  to  the  plain 
weight  of  the  evidence,  was  in  no  respect  negligent.  But  as  one 
witness  testified  that  the  servant,  who  according  to  the  testimony 
of  the  other  witnesses  was  driving,  was  not  in  fact  driving,  and  was 
in  fact  looking  into  the  delivery  basket,  which  was  in  the  rear  end 
of  the  wagon,  we  assume,  in  favor  of  the  plaintiff,  that  there  was 
some  evidence  of  negligence  on  the  part  of  the  defendant's  servant. 
The  plaintiff  was  about  twelve  years  old,  and  there  is  no  contention 
that  he  was  not  equal  in  capacity  and  experience  to  the  usual  boy 
of  that  age.  With  several  other  boys  of  a  similar  age,  he  was  using 
the  street  as  a  place  in  which  they  were  playing  a  game  which 
required  them  to  run  from  one  sidewalk  to  the  other,  and  in  which 
the  plaintiff  was  trying  to  catch  some  other  boy  as  the  others  upon 
the  plaintiff's  call  ran  from  side  to  side  of  the  street.  The  game 
had  been  in  progress  for  fifteen  minutes  or  more,  and  the  plaintiff 
had  been  engaged  in  it  for  several  minutes.  His  part  required  him 
to  stand  between  the  sidewalks,  give  the  call  at  which  the  other 
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boys  were  to  run  across,  and  to  attempt  to  catch  some  one  of  them 
as  they  did  so.  It  was  to  be  expected  that  the  boys  would  ran  fast 
and  would  dodge,  and  in  attempting  to  catch  a  boy  who  was  so 
doing  the  plaintiff  came  in  contact  with  the  team  and  was  hurt. 
The  occurrence  was  about  dusk.  There  was  an  electric  light  in  the 
neighborhood,  and  the  team,  if  going  faster  than  a  walk,  was  going 
slowly.  It  is  plain  from  the  uncontradicted  testimony  that  neither 
the  plaintiff  nor  any  of  the  other  boys  engaged  with  him  in  the  play 
took  any  care  or  precaution  to  avoid  collision  with  vehicles  using* 
the  street  for  purposes  of  travel.  They  were  all  using  the  street 
as  they  might  use  a  playground  set  apart  for  such  sport.  While 
the  plaintiff  was  bound  to  ezercise  only  such  care  as  ordinary  boys 
of  his  age  and  intelligence  are  accustomed  to  exercise  under  like 
circumstances,  yet  the  standard  is  the  conduct  of  boys  who  are 
ordinarily  careful.  Hayes  v.  Norcross,  162  Mass.  546,  548,  39  N. 
£.  Rep.  282.  To  dodge  rapidly  into  collision  with  a  slowly- 
approaching  team,  while  chasing  another  boy  in  order  to  catch  him 
while  he  crossed  the  street,  without  taking  any  measures  to  ascer- 
tain the  approach  of  vehicles  or  to  avoid  danger,  was  conduct  which 
the  judgment  of  common  men  would  universally  condemn  as  care- 
less in  a  boy  of  the  plaintiff's  age.  In  this  view  of  the  case,  it  is 
unnecessary  to  express  any  opinion  upon  the  exception  relating  to 
the  ordinance  prohibiting  the  playing  of  any  game  in  the  street. 
Exceptions  overruled. 


LA  POINTE  V.  BOSTON  AND  MAINE  RAILROAD. 

Supreme  Judicial  Court \  Massachusetts ,  October,  ipoi. 


PASSENGER  INJURED  WHILE  ALIGHTING  FROM  MOVING  TRAIN  — 
INCUMBRANCES— CONTRIBUTORY  NEGLIGENCE.  —  In  an  action 
to  recover  damages  for  injuries  to  plaintiff,  sustained  while  alighting  from 
one  of  defendant's  trains,  where  it  appeared  that  when  the  name  of  the 
station  at  her  destination  was  called  she  started  tor  the  forward  end  of  the 
car;  that  she  was  incumbered  by  a  hand  bag  and  a  bundle  containing  books, 
aod  one  of  the  books  falling  out,  she  picked  it  up,  and  was  trying  to  fix  it 
in  the  bundle  while  walking  through  the  car;  that  before  reaching  the  end 
of  the  car  a  brakeman  came  into  the  car,  shut  the  door,  and  sat  down;  that 
she  opened  the  door,  stepped  out  onto  the  car  platform,  and  descended  the 
steps  to  the  left,  instead  of  to  the  right,  where  the  station  platform  was, 
saw  the  train  was  moving,  and  either  stepped  off  or  fell  off  of  the  lower 
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step;  that  she  was  veiled,  which  hindered  her  from  seeing  quickly  enough 
to  save  herself;  that  the  train  was  moving;  it  was  held  that  plaintiff  could 
not  recover  (i). 

Exceptions  from  Superior  Court,  Hampshire  County. 

Action  by  one  La  Pointe  against  the  Boston  and  Maine  Railroad. 
From  a  judgment  in  favor  of  plaintiff,  defendant  brings  exceptions. 
Exceptions  sustained. 

Hammond  &  Field,  for  plaintiff. 

William  G.  Bassett,  for  defendant. 

Lathrop,  J.  —  The  plaintiff  was  a  passenger  on  a  train  of  the 
defendant  company,  and  sustained  injuries  by  falling  from  the  train 
while  she  was  attempting  to  alight,  after  the  train  had  stopped  at  a 
station  and  had  started  again.  The  undisputed  facts  in  the  case 
are  that  the  plaintiff,  a  woman  sixty-one  years  old,  took  the  train 
at  Northampton,  intending  to  go  to  Belchertown,  at  fifteen  minutes 
after  two  o'clock  in  the  afternoon  of  January  6,  1900.  On  reaching 
Belchertown,  the  name  of  the  station  was  called,  and  she  and  other 
passengers  arose,  and  started  for  the  forward  end  of  the  car.  She 
was  incumbered  by  a  hand  bag  and  a  butidle  containing  some  books, 
tied  up  by  a  string.  One  of  the  books  slipped  out,  and  she  stooped 
to  pick  it  up,  and  while  walking  to  the  end  of  the  car  was  trying  to 
get  the  book  under  the  string.  Before  reaching  the  end  of  the  car, 
she  saw  a  brakeman  come  into  the  car,  shut  the  door,  and  sit  down. 
The  other  passengers  at  this  time  were  on  the  platform  of  the 
station.  She  opened  the  door,  stepped  out  onto  the  platform  of  the 
car,  and  began  to  descend  the  steps  to  the  left,  instead  of  to 
the  right,  where  the  platform  of  the  station  was,  saw  that  the  train 
was  moving,  and  either  stepped  off  or  fell  off  of  the  lower  step  after 
the  cars  had  started.  The  place  where  she  struck  the  ground  was 
some  distance  from  the  end  of  the  platform  of  the  station.  This 
platform  was  130  feet  long,  and  the  forward  end  of  the  car  was 
about  the  middle  of  it  while  the  cars  were  at  the  station.  The  acci- 
dent took  place  about  three  o'clock  in  the  afternoon.  On  the  evi- 
dence we  are  of  opinion  that  the  court  below  should  have  ruled  as 
requested  by  the  defendant  that  the  plaintiff  was  not  entitled  to 
recover.     While   the   plaintiff's  evidence  was  contradictory  as  to 

1.  Alighting  from  ears.  —  For  actions  Subsequent  actions  on  the  same  topic, 

relating  to  Passengers  Injured  while  to  date,  are  reported  in  vols,  i-io  Am. 

Alighting  from  or   Boarding  Trains,  Neg.  Rep. ,  and  the  current  numbers  of 

etc.,  from  the  earliest  period  to  1897,  that  series  of  Reports, 
see  vols.  3-7  Am.  Neg.  Cas.,  where  the        See  notes  of  recent  cases  relating  to 

same  are  chronologically  grouped  and  Alighting  from  Cars,  at  end  of  this, 

arranged  in  alphabetical  orderof  States,  case. 
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whether  she  stepped  off  the  car  after  the  train  had  started  or  fell  off 
in  either  case  she  admits  that  she  knew  that  the  train  was  then  in 
motion.  If  she  stepped  off  it  is  clear  that  she  cannot  recover.  Eng- 
land v.  Boston  &  Maine  R.  R.  Co.,  153  Mass.  490, 3  Am.  Neg.  Cas.  868, 
27  N.  £.  Rep.  1.  It  she  fell  off  it  is  apparent  that  the  place  where 
she  fell  shows  that  the  train  was  in  motion  before  she  opened  the 
door  and  stepped  upon  the  platform;  and  that,  if  she  had  used  her 
faculties  she  could  not  have  failed  to  notice  that  the  cars  were  mov- 
ing. In  fact,  the  plaintiff  admitted  that  she  could  not  see  very  well 
because  3he  had  a  veil  on,  and  that  her  veil  hindered  her  from  see- 
ing, quickly  enough  to  save  herself,  that  the  train  was  really  moving. 
The  accident  was  not  at  night,  but  in  the  middle  of  the  afternoon, 
and  there  was  nothing  to  hinder  her  from  knowing  that  the  train 
had  started. 

Exceptions  sustained. 

NOTES    OF    RECENT    CASES     RELATING     TO     ACCIDENTS    WHILE 

ALIGHTING   FROM   CARS. 

Among-  recent  actions  against  Carriers  of  Passengers  for  Injuries  Sustained 
by  Passengers  While  Alighting  from  Trains  and  Street  Cars,  are  the  following. 

Alighting  from  Train —  Sudden  starting  —  Evidence — Trespasser — Judgment 
for  plaintiff  reversed.  — \vl  Baldwin  v.  Grand  Trunk  R'y  Co.  of  Canada 
(Michigan^  October^  igoij,  87  N.  W.  Rep.  380,  judgment  for  plaintiff  was  reversed 
on  the  ground  that  the  verdict  was  not  sustained  by  the  evidence.  The  facts  as 
stated  by  Grant,  J.,  (the  statement  being  taken  from  appellant's  brief  to  which 
there  was  no  objection),  were  as  follows:  "  The  plaintiff  claims  that  on  the  night 
of  July  2,  1897,  he  went  to  the  defendant's  station  agent  at  New  Haven,  in  the 
county  of  Macomb,  to  inquire  of  the  agent  whether  he  could  go  to  Mt.  Clemens 
and  return  that  evening  on  No.  4,  the  midnight  train,  which  was  not  scheduled 
to  stop  at  New  Haven.  The  plaintiff  knew  that  said  train  was  not  scheduled 
to  stop  at  New  Haven.  He  had  himself,  posted  in  his  saloon,  a  copy  of  the 
defendant's  printed  time  card  showing  the  fact.  He  says  that  the  agent  at  first 
told  him  thai  the  train  would  not  stop;  that  he  then  started  to  go  home,  and 
that,  after  he  had  gone  a  short  distance,  the  agent  called  him  back,  and  told 
him  that  if  he  would  buy  a  ticket  to  Mt.  Clemens  and  return  the  train  would 
stop;  that  he  then  bought  a  return  ticket,  and  took  the  8:18  train  for  Mt.  Cle- 
mens; that  he  took  No.  4  at  Mt.  Clemens  to  return  to  New  Haven,  leaving  Mt. 
Clemens  between  eleven  and  twelve  o'clock  the  same  night;  that  after  the  train 
had  run  between  one  and  a  half  and  two  miles  from  Mt.  Clemens  station  the 
conductor  came  to  him;  that  the  plaintiff  then  showed  his  ticket  10  the  con- 
ductor, who  informed  him  that  the  train  did  not  stop  at  New  Haven,  and  that 
he  would  have  to  go  to  Lenox,  the  first  station  beyond  New  Haven,  at  which 
the  train  would  stop:  that  nothing  further  was  said  until  the  train  had  arrived 
within  about  one  mile  of  New  Haven  station,  when  the  conductor  came  to  the 
plaintiff,  and,  with  an  oath,  told  him  to  get  off,  and  to  never  get  on  that  train 
again;  that  the  plaintiff  followed  the  conductor  out  onto  the  platform,  went 
down  onto  the  bottom  step,  and  while  standing  on  the  bottom  step  in  front  of 
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the  depot,  the  conductor  gave  the  engineer  a  signal,  and  the  train  started  up 
-suddenly,  and  with  a  jerk,  and  threw  him  onto  the  platform,  and  he  sustained 
an  injury  to  his  arm."  The  negligence  charged  is  the  starting  of  the  train 
before  plaintiff  had  alighted  from  the  steps.  The  court  instructed  the  jury  that 
plaintiff  knew  that  the  train  he  took  was  scheduled  not  to  stop  at  New  Haven, 
and  left  the  question  of  negligence  to  the  jury  under  the  following  instructions: 
"i.  I  instruct  you,  as  a  matter  of  law,  that  the  plaintiff,  in  going  upon  and  tak- 
ing passage  upon  the  train  of  defendant  company  on  the  evening  in  question, 
did  not  become  a  trespasser  by  so  doing;  that  when  on  said  train  defendant 
company  had  a  right  to  demand  of  him  payment  for  his  fare  to  Lenox,  the  nex1 
scheduled  stopping  place;  and,  if  such  payment  had  been  refused  by  plaintiff, 
the  defendant  could  have  ejected  him  from  such  train,  —  that  is,  the  employees 
of  the  defendant  could  have  ejected  him.  2.  If  the  employees  of  the  defendant 
company  in  charge  of  said  train,  knowing  that  said  plaintiff  desired  to  get  off 
therefrom  at  New  Haven,  accepted  his  ticket  thereto  in  payment  for  his  fare  on 
said  train  to  New  Haven,  and  thereupon  stopped  said  train,  and  invited  or 
directed  the  plaintiff  to  get  off  from  said  train,  it  was  the  duty  of  said  defend- 
ant's employees  to  cause  said  train  to  remain  stationary  for  a  sufficient  length 
of  time  to  allow  the  plaintiff  to  alight  in  safety  therefrom ;  and  if  the  said  defend- 
ant company,  through  its  said  employees  in  charge  of  said  train,  negligently 
caused  the  train  to  jerk  or  start  while  the  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  with  such  force  as  to  throw  the  plaintiff  from  the  train  to  the 
platform  of  the  depot  and  injure  him  by  reason  thereof,  such  an  act  on  the  part 
of  defendant  company's  employees  would  be  negligent,  and  would  entitle  the 
plaintiff  to  recover  such  damages  as  he  has  proven  that  he  sustained,  if  you  are 
also  satisfied  that  he  was  at  the  time  in  the  exercise  of  due  care  himself. 
3.  But  I  think,  under  the  circumstances  of  this  case  and  of  the  running  of  this 
train,  and  the  fact  that  it  did  stop  at  times  in  New  Haven,  plaintiff  would  have 
the  right  to  go  upon  this  train  at  Mt.  Clemens,  and  take  his  chances  of  getting 
off  at  New  Haven,  provided  he  paid  the  fare  to  the  next  regular  stopping  point 
in  case  the  train  did  not  stop  at  New  Haven;  and  there  is  no  evidence  that  he 
declined  to  pay  the  fare  to  Lenox.  But,  the  conductor  having  accepted  the 
ticket  to  New  Haven,  I  think  it  was  the  duty  of  defendant  to  stop  the  train  long 
enough  to  give  the  plaintiff  sufficient  time  to  alight  while  he  was  himself  in  the 
exercise  of  due  care.  4.  That  when  said  train  came  to  a  full  stop  in  front  of 
the  station  of  defendant  at  New  Haven,  and  while  plaintiff  was  going  down  the 
steps  of  such  coach,  the  said  conductor  signaled  with  his  lantern  to  the  engineer 
of  said  train  to  go  ahead." 

The  learned  judge  reviewed  the  evidence  and  held  that  the  verdict  was  not 
justified,  and  the  trial  court  should  have  set  it  aside  and  granted  new  trial. 
Continuing,  Grant,  J.,  said-  "  In  view  of  a  new  trial  it  is  important  to 
determine  one  other  question:  What  relation  did  plaintiff  bear  to  the  defend- 
ant while  on  its  train?  He  contends,  and  bases  his  declaration  upon  the  theory, 
that  be  was  a  passenger,  entitled  to  all  the  rights  and  privileges  of  a  bona  fide 
passenger,  and  that  defendant  is  liable  in  damages  to  him  for  any  injury  caused 
by  its  negligence.  The  defendant  contends  that  plaintiff  was  a  trespasser,  that 
he  had  no  right  to  enter  this  train  for  carriage  to  New  Haven,  and  that  the 
defendant  would  only  be  liable  to  him  for  gross  or  wilful  negligence.  If  tne 
defendant's  train  had  been  scheduled  never  to  stop  at  New  Haven,  —  the  plain- 
tiff's home  station,  —  there  would  be  great  force  in  the  contention  of  the  defend- 
ant, and  many  authorities  fully  sustain  it.  But  it  is  conceded  that  the  defendant's 
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train  did  stop  sometimes  at  New  Haven,  and  always  stopped  when  it  had  pas- 
sengers from  Detroit  to  that  point.  We  think  a  passenger  knowing  this  fact 
would  have  a  right  to  enter  a  train  hoping  that  it  might  stop  there,  and  that 
such  passenger  could  not  be  placed  in  the  position  of  a  trespasser  until  the  con- 
ductor  had  notified  him  that  the  train  would  not  stop  there,  and  that  he  must 
stop  at  some  other  station  before  reaching  New  Haven,  or  go  to  the  next  station 
beyond.  If  he  had  failed  to  comply  with  any  such  requirement  on  the  part  of 
the  conductor,  he  might  then  be  put  in  the  position  of  a  trespasser.  Judgment 
reversed,  and  new  trial  ordered." 

Falling  between  car  and  station  platform  —  Alighting  at  intermediate  station  — 
Through  train.  —  In  Lemery  v.  Great  Northern  R'y  Co.  (Minnesota,  April, 
igo/J%  85  N.  W.  Rep.  908,  person  injured  while  alighting  from  train,  judgment 
for  defendant  was  affirmed,  the  syllabus  by  the  court  stating  the  points  decided 
as  follows: 

"1.  Where  a  through  passenger  on  a  railway  train,  without  objection  by  the 
company  or  its  agents,  alights  from  the  train  at  an  intermediate  station  for  any 
reasonable  and  usual  purpose,  such  station  being  one  for  the  discharge  and 
reception  of  passengers,  he  does  not  cease  to  be  a  passenger,  and  is  entitled  to 
the  protection  accorded  10  such  by  law. 

"  2.  But  a  through  passenger  on  a  through  train,  one  that  does  not  stop  at 
intermediate  stations  to  receive  or  discharge  passengers,  who  leaves  such  train 
without  the  knowledge,  consent,  or  invitation  of  the  company  at  an  interme- 
diate station  at  which  the  train  slops  for  some  purpose  incident  to  its  operation 
and  management  only,  abandons  for  the  time  being  his  relation  as  a  passenger, 
and  assumes  all  risks  incident  to  his  movements." 

Alighting  from  street  car — Intoxication  —  Evidence. — In  Link  v.  Brooklyn 
Heights  R.  R,  Co.  (New  York,  Supreme  Court,  App.  Div.%  Second  Dept.,  October, 
1901)1  72  N.  Y.  Supp.  75,  judgment  for  plaintiff  was  reversed,  the  following 
opinion  being  rendered  by  Hirschberg,  J.:  "  The  plaintiff's  judgment  was 
recovered  for  damages  alleged  to  have  been  occasioned  by  the  defendant's  neg- 
ligence while  she  was  descending  from  a  trolley  car  on  the  night  of  June  i,  1898. 
The  defendant  claimed  that,  if  she  was  on  the  car  at  the  time  and  was  injured 
as  alleged,  it  was  due  wholly  or  in  part  to  the  fact  that  she  was  intoxicated,  and 
accordingly  unable  to  take  care  of  herself.  While  there  was  no  direct  evidence 
tending  to  show  that  the  accident  resulted  from  her  condition,  —  no  report  of 
the  accident  having  been  made  to  the  company,  and  no  witnesses  of  the  acci- 
dent having  been  examined  in  its  behalf,  —  the  defendant  was  clearly  entitled 
to  prove  that  she  was  intoxicated  at  the  time,  if  it  could  do  so.  There  was  some 
evidence  given  to  that  effect,  but  it  was  met  by  the  evidence  of  a  lady  who  was 
with  the  plaintiff  when  the  accident  occurred,  tending  to  establish  that  imme- 
diately after  the  accident  some  man  procured  brandy  from  a  neighboring  saloon 
and  poured  it  down  the  plaintiff's  throat  in  an  effort  to  revive  her.  There  was 
other  evidence  of  her  condition  shortly  before  she  boarded  the  car,  but  it  was 
given  by  witnesses  who  were  on  unfriendly  terms  with  the  plaintiff.  The 
plaintiff  was  taken  on  the  night  of  the  accident  to  the  Twenty- fourth  precinct 
station  house,  and  the  next  morning  was  taken  to  the  Adams  street  court, 
where  she  was  arraigned  before  a  city  magistrate.  A  certified  copy  of  the  affi- 
davit and  order  was  received  in  evidence,  from  which  it  appears  that  the  charge 
then  made  against  her  was  intoxication,  and  that  she  pleaded  guilty.  She 
denied,  however,  on  this  trial  that  she  did  then  plead  guilty.     The  officer  who 
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brought  her  to  the  magistrate's  court  testified  that  she  asked  him  to  plead  for 
ber,  and  that  he  did  so.  He  was  not,  however,  permitted  to  testify  as  to  the 
plea  which  he  did  make,  nor  was  he  permitted  to  answer  questions  framed  to 
prove  that  on  her  way  to  court  the  plaintiff  admitted  to  him  that  she  was 
intoxicated  the  night  before.  Under  the  circumstances,  the  defendant  was 
entitled  to  prove  the  plaintiff's  admissions  that  she  was  intoxicated  at  the  time 
of  the  accident,  whether  made  in  court  or  out  of  it.  We  cannot  say  that  the 
jury  would  have  attached  no  weight  to  the  rejected  evidence  if  received,  or  that 
«o  much  evidence  was  received  on  either  side  of  the  question  as  to  make  the 
rejection  immaterial.  The  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted." 

Alighting  from  streetcar — Damages. — In  Ivey  v.  Brooklyn  Heights  R.  R. 
Co.  (New  York,  Supreme  Court,  App.  Div.%  Second  Dept.,  July,  iqoiJ,  71  N.  Y. 
Supp.  633,  judgment  for  plaintiff  for  $4,500  was  affirmed,  the  point  on  appeal 
being  that  the  damages  were  excessive.  The  court  (per  Woodward,  J.),  said: 
"In  the  case  now  before  us  the  evidence  shows  that  the  plaintiff,  a  married 
woman,  about  thirty-one  years  of  age  at  the  time  of  the  accident,  and  in  fairly 
good  health,  fully  capable  of  earning  her  own  livelihood,  was  thrown  from  a 
car  of  the  defendant  while  In  the  act  of  alighting,  sustaining  a  fracture  of  three 
of  her  ribs  on  the  right  side,  and  a  contusion  of  the  shoulder  and  head;  that  ber 
ribs  and  head  hurt  her  continually;  that  she  '  was  quivering,'  and  that  this 
condition  had  continued  up  to  the  trial,  some  seventeen  months  after  the  acci. 
dent;  that  she  had  been  getting  weak;  that  she  was  unable  to  work,  and  bad 
been  obliged  to  depend  upon  her  friends  for  support,  her  husband  having  died 
in  the  meantime;  that  she  had  tried  to  work,  but  had  been  obliged  to  give  it  up, 
the  last  effort  being  within  five  weeks  of  the  trial;  that  whenever  she  tried  to 
wash  or  sweep  it  cost  her  pain  in  her  ribs  and  arm,  and  she  got  dizzy  and  had 
to  give  it  up;  that  she  has  pains  in  her  right  side  and  shoulder,  and  it  pains  her 
on  the  right  side  to  breathe;  that  she  cannot  take  a  long  breath;  that  the  breath 
is  short;  that  she  is  nervous;  and  that  there  is  a  general  deterioration  in  her 
health,  which  her  physician  tesifies  'might  be  the  natural  result  of  the  injuries 
that  she  received.'  When  we  consider  the  fact  that  this  woman  is  poor,  she 
having  resided  in  a  single  room  with  her  invalid  husband  prior  to  his  death, 
and  having  been  accustomed  to  working  out  for  a  livelihood;  when  we  consider 
that  she  is  to-day  only  about  thirty-three  years  of  age,  with  an  equal  expectancy 
of  life,  and  that  she  finds  herself,  seventeen  months  after  the  accident,  unable 
to  take  up  the  burdens  of  life,  still  suffering  pain  and  inconvenience,  —  may  it 
be  said  in  fairness  that  the  verdict  is  so  far  excessive  that  reasonable-minded 
men,  acting  within  the  scope  of  their  duty,  might  not  have  reached  the  conclu- 
sion that  the  sum  fixed  upon  was  a  just  compensation  for  the  loss  which  she 
has  sustained?     We  think  not."    *    *    * 

Alighting  from  street  car —  Sudden  start — Evidence.  —  In  Nash  v.  Yonkkrs  R. 
R.  Co.  (New  York,  Supreme  Court,  App,  Div„  Second  Dept.,  July,  iqoi),  71 
N.  Y.  Supp.  504,  judgment  for  plaintiff  was  affirmed,  Woodward,  J.,  reviewing 
the  evidence  as  follows:  "  The  plaintiff  demands  damages  for  injuries  sustained 
while  alighting  from  one  of  the  cars  of  the  defendant.  Her  story,  corroborated 
by  one  witness,  is  that  on  the  8th  day  of  July,  1900,  she  was  a  passenger  upon 
one  of  the  cars  of  the  defendant,  running  south  on  Warburton  avenue,  in  the 
city  of  Yonkers.  She  entered  the  car  at  the  north  line  of  the  city,  intending  to 
alight  at  the  corner  of  Wells  and  Warburton  avenues.    Before  arriving  at  this 
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point,  she  asked  the  conductor  to  stop  at  Wells  avenue,  but  for  some  reason  the 
car  did  not  stop,  and,  after  passing  the  point,  plaintiff  stood  up  in  the  car,  and 
signaled  the  conductor  to  stop  the  car.     He  rang  the  bell,  the  car  came  to  a 
stop,  the  plaintiff  stepped  down  upon  the  running  board  of  the  open  car,  and 
while  in  the  act  of  stepping  to  the  street,  the  car  started  with  a  jerk,  throwing? 
her  to  the  ground,  resulting  in  the  injuries  complained  of  in  this  action.     The 
theory  of  the  defendant  is,  and  it  is  supported  in  some  measure  by  the  motor- 
man,  the  conductor,  and  three  other  witnesses,  that  the  plaintiff  was  impatient 
to  leave  the  car;  that  she  stepped  upon  the  running  board,  and  from  thence  to 
the  ground,  while  the  car  was  yet  in  motion.     There  was  a  distinct  conflict  of 
evidence  upon  this  point.     While  all  of  the  witnesses  for  the  defendant  seem 
to  have  the  same  understanding  of  the  case,  some  of  them  did  not  see  all  of  the 
transactions,  and  it  can  hardly  be  said  that  the  verdict  in  favor  of  the  plaintiff 
is  against  the  weight  of  evidence.     There  was  evidence  from  which  the  jury 
might,  with  propriety,  find  that  the  plaintiff's  version  of  the  accident  was  true. 
It  was  not  improbable,  not  more  improbable  than  that  the  defendant's  story 
was  the  correct  one,  and  it  was  peculiarly  a  case  in  which  the  jury  could  be 
relied  upon  to  weigh  the  evidence,  and  come  to  a  conclusion  which  should  do 
substantial  justice."    *    *    *    It  was  held  that  verdict  for  $500  damages  was 
not  excessive. 

Passenger  injured  alighting  from  car  —  Sudden  start  —  Evidence —  Question  for- 
jury.  —  In  Willis  v.   Metropolitan  Street  R'y  Co.  (Supreme  Court,  New 
York,  App.  Div.,  Second  Dept.  Jufy%  iqoi)%  71  N.  Y.  Supp.  554,  judgment  for 
plaintiff  was  affirmed,  Woodward,  J.(  stating  the  facts  as  follows:    "  The 
plaintiff,  in  company  with  her  husband,  was  a  passenger  upon  one  of  the  cars 
of  the  defendant, traversing  Fifty-ninth  street,  In  the  city  of  New  York,  in  a 
westerly  direction,  on  the  30th  day  of  January,  1900.     It  was  customary  for  the 
cars  upon  this  line  to  stop  at  or  near  the  Columbus  monument  on  Fifty-ninth 
street,  near  Eighth  avenue,  to  transfer  passengers  to  the  Lenox  avenue  and 
other  cars.    The  hour  of  the  accident  was  about  ten  o'clock  in  the  evening,  and 
it  appears  from  the  evidence  that  the  circle  around  the  monument  is  paved  with 
asphalt  and  is  very  smooth,  that  the  circle  is  lighted  with  gas,  and  that  there 
was  no  station  or  other  visible  object  to  indicate  the  exact  stopping  place  of  the 
cars.     The  plaintiff  was  born  in  1837,  making  her  well  advanced  in  years,  and 
her  version  of  the  accident,  corroborated  in  the  main  by  that  of  her  husband, 
is  that  on  approaching  this  transfer  point  the  car  came  to  a  standstill;  that  two 
or  three,  possibly  more,  passengers  had  left  the  car  in  advance,  and  that  she 
followed  the  crowd;  that  as  she  stepped  down  on  the  step  of  the  rear  platform, 
and  started  to  put  her  foot  upon  the  pavement,  the  car  '  started  off  quick,'  and 
she  was  thrown  to  the  pavement,  sustaining  the  injuries  set  forth  in  the  com- 
plaint, and  which  are  not  denied  by  the  defendant.     The  theory  of  the  defense 
is  that  the  car  was  still  in  motion  when  the  plaintiff  stepped  off;  that  she  was 
warned  by  the  conductor  not  to  get  off  until  the  car  stopped,  but  that,  in  disre- 
gard of  this  caution,  she  persisted  in  getting  off,  with  the  result  as  stated. 
These  two  theories  were  supported  by  evidence,  and  the  learned  court  below 
submitted  the  question  to  the  jury,  after  denying  the  usual  motions  to  dismiss 
the  complaint,  the  defendant  excepting  to  the  denials,  resulting  in  a  verdict  for 
the  plaintiff.     From  the  judgment  entered  upon  this  verdict,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.     Three  points  are  urged 
upon  this  appeal;  the  first  being  that  the  overwhelming  weight  of  evidence 
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shows  that  the  plaintiff  attempted  to  alight  from  a  moving  car,  and  in  so  doing 
sustained  the  injuries  complained  of.  We  are  of  opinion  that  there  is  not  such 
a  preponderance  of  evidence  in  support  of  this  proposition  that  the  jury  could 
not  properly  find  in  favor  of  the  plaintiff.  Both  she  and  her  husband  positively 
testify  that  the  car  had  come  to  a  standstill,  and,  if  it  had,  it  is  difficult  to 
understand  why  the  jury  might  not  find  that  it  was  negligent  on  the  part  of  the 
persons  in  charge  of  the  car  to  start  it  while  she  was  in  the  act  of  getting  off 
the  car,  or  that  she  was  not  chargeable  with  contributory  negligence  in  leaving 
the  car  in  the  manner  described  to  the  jury  by  the  witnesses.  That  the  car 
was  moving  at  the  moment  the  plaintiff  fell,  there  can  be  no  question;  and, 
if  it  had  been  previously  stopped,  the  conductor  calling,  'Transfer  for  Eighth 
avenue/  thus  indicating  that  it  was  proper  for  the  passengers  to  alight,  a  ques- 
tion was  presented  for  the  jury,  —  whether  the  defendant  had  discharged  its 
duty  to  the  plaintiff,  and  whether  she  had  exercised  that  degree  of  care- 
demanded  by  the  circumstances.  It  is  true  that  the  conductor  swears  that  he 
warned  the  plaintiff,  and  there  was  some  evidence  that  the  plainiiff  stated  at 
the  time  that  the  conductor  was  not  to  blame,  and  that  her  husband  had  made 
remarks  of  similar  import;  but  all  of  these  matters  were  denied  or  explained, 
and  it  was  for  the  jury  to  say  which  of  the  two  theories  they  would  accept,  each 
of  them  being  supported  by  evidence.,,  *  *  *  (The  other  points  related  to 
the  giving  and  refusing  of  instructions  on  negligence  and  contributory 
negligence.) 

Alighting  from  open  street  car —  Contributory  negligence  —  Question  for  jury.  -—In 
Sweeney  v.  Union  Traction  Co.  (Pennsylvania,  May,  iqoi)%  199  Pa.  St.  293, 
49  Atl.  Rep.  66,  passenger  injured  while  alighting  from  car,  judgment  for  plain- 
tiff was  affirmed,  the  following  opinion  being  rendered  by  Fell,  J.:  "  The  dis- 
puted question  ot  fact  at  the  trial  was  whether  the  plaintiff  was  thrown  from  a 
car  by  its  sudden  and  unexpected  movement  after  it  had  been  brought  nearly  to 
a  stop  in  answer  to  his  signal  to  the  conductor  to  allow  him  10  alight,  or  whether 
he  deliberately  stepped  from  a  moving  car.  The  assignments  of  error  raise  but 
the  single  question  whether  the  case  should  have  been  withdrawn  from  the 
jury.  It  appeared  from  the  plaintiff's  testimony  that  he  was  riding  north  on 
Twentieth  street  in  an  open  summer  car  with  transverse  seats,  and  when  100  feet 
from  the  crossing  where  he  wished  to  get  off,  he  arose,  turned  towards  the  back 
platform,  raised  his  hand  as  a  signal,  and  called  to  the  conductor  to  stop  at  Dick- 
inson street.  The  conductor  pulled  the  bell,  and,  as  the  speed  slackened  while 
the  car  was  crossing  Dickinson  street,  the  plaintiff  stepped  to  the  side,  and 
stood  with  one  foot  on  the  car  and  the  other  on  the  running  board.  When  he 
observed  that  the  car  was  not  slopping  on  the  north  side  of  the  street,  he  with- 
drew his  fool  from  the  running  board  to  the  body  of  the  car  and  again  signaled 
the  conductor  to  stop  the  car.  The  conductor  then  again  pulled  the  bell,  and 
the  speed  was  slackened  until  the  cir  came  almost  to  a  stop,  and  it  was  then 
suddenly  accelerated,  giving  the  car  a  jerk,  which  threw  the  plaintiff,  who  was 
standing  on  the  body  of  the  car  and  holding  firmly  to  the  vertical  hand  rail,  to 
the  street.  Under  this  testimony  the  case  was  for  the  jury.  The  injury  was 
to  a  passenger,  who,  having  notified  ihe  conductor  to  stop  the  car  at  a  main 
street,  prepared  to  alight  after  the  bell  rang  and  as  the  speed  of  the  car  slack- 
ened. When  he  observed  that  the  car  would  not  stop,  he  stepped  back  from 
the  running  board  to  the  body  of  the  car,  and  again  notified  the  conductor  to 
stop.    The  bell  was  again  rung,  and  the  speed  of  the  car  slackened  as  if  the  car 
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were  coming  to  a  full  stop,  and  then  so  suddenly  accelerated  that  the  car  was 
jerked.  Such  management  of  the  car  indicated  negligence  on  the  part  of  those 
in  charge  of  it,  and  the  plaintiff  could  not,  as  matter  of  law,  be  adjudged  negli- 
gent because  he  stood  at  the  side  of  the  car,  holding  the  hand  rail,  after  his  sig- 
nal to  stop  had  been  promptly  responded  to  by  the  ringing  of  the  bell,  and  the 
speed  was  being  reduced.  Had  he  been  jolted  from  the  running  board  while 
crossing  Dickinson  street,  or  had  he  remafned  standing  inside  the  car  while  he 
wailed  for  it  to  reach  the  next  regular  stopping  place,  a  square  north,  a  different 
question  would  have  arisen.  But,  as  it  was,  the  plaintiff  stood  in  an  apparently 
safe  place  when  he  gave  the  second  notice  to  stop.  He  remained  standing 
because  bis  notice  was  acted  on  immediately,  and  the  speed  was  at  once  reduced. 
It  is  not  unusual  for  a  passenger  in  a  car  constructed  as  this  was  to  arise  in 
order  to  attract  the  attention  of  the  conductor,  and  at  times  this  is  the  only  way 
in  which  he  can  give  notice  of  his  wish  to  alight.  Whether,  after  there  is  a 
response  to  his  notice,  a  passenger  should  resume  his  seat  while  the  car  is 
being  brought  to  a  full  stop,  depends  upon  circumstances,  and,  unless  they  are 
exceptional,  it  is  a  question  of  fact  for  the  jury.    The  judgment  is  affirmed." 

Sudden  starting  of  train  while  passenger  was  alighting —  Instructions  —  Contrib- 
utory negligence. —  In  Houston  and  Texas  Central  R'y  Co.  v.  Moss  (Texas 
Civil  Appeals,  May,  iqoiJ,  63  S.  W.  Rep.  894,  judgment  for  plaintiff  was  affirmed, 
the  court  (per  Neill,  J.),  stating  the  facts  as  follows:  "  This  suit  was  brought 
by  the  appellee  against  appellant  to  recover  damages  for  personal  injuries 
alleged  to  have  been  inflicted  by  the  negligence  of  the  latter.  The  appellee, 
plaintiff  below,  alleged  in  his  petition  that  he  was  a  passenger  upon  defendant's 
train  going  from  Mexia  to  Wortham ;  that  when  the  train  reached  the  station 
last  named  it  did  not  remain  stationary  a  reasonably  sufficient  length  of  time 
for  him  to  alight  therefrom  with  safety;  that  when  it  stopped  he  left  his  seat 
with  his  little  girl,  and  went  out  of  the  car  on  to  the  steps  to  get  off;  that,  when 
he  was  in  the  act  ot  getting  off,  the  train  was  negligently  and  carelessly  pat  in 
motion,  and  while  in  the  act  of  stepping  off  the  car,  and  without  any  fault  or 
negligence  on  his  part,  but  through  the  negligence  and  carelessness  of  defend- 
ant's employees  in  operating  the  train,  he  was  thrown  violently  against  the 
ground,  and  received  his  injuries.  The  defendant  answered  by  a  general  denial 
and  a  plea  of  contributory  negligence.  The  case  was  tried  before  a  jury,  and 
judgment  rendered  against  the  railway  company  for  $150."  The  opinion  was 
rendered  by  Neill,  J.,  as  follows: 

"  1.  The  allegation  in  plaintiff's  petition,  that '  the  car  was  negligently  and 
carelessly  put  in  motion,'  was  sufficient  to  admit  proof  '  that  the  car  gave  a  jerk  ' 
when  plain dff  was  in  the  act  of  alighting  therefrom.  Therefore  the  court  did 
not  err  in  admitting  such  evidence,  nor  in  refusing  to  instruct  the  jury,  upon 
the  request  of  appellant,  that  there  was  no  allegation  in  the  petition  that  the 
train  was  negligently  put  in  motion,  and  not  to  consider  such  testimony. 

"  2.  It  is  complained  that  the  court  erred  in  instructing  the  jury  '  that  it  is 
the  duty  of  the  railway  to  stop  at  stations  a  sufficient  length  of  time  to  allow  its 
passengers  to  alight  with  safety,  upon  the  ground '  that  it  omits  the  word 
*  reasonably  '  before  the  word  '  sufficient.'  This  alleged  error  of  omission  occurs 
in  the  first  part  of  the  charge,  where  general  principles  of  law  are  sought  to  be 
announced;  but  in  a  subsequent  portion  of  the  charge,  wherein  the  law  is 
applied  to  the  facts,  the  jury  are  told,  before  they  can  find  for  the  plaintiff,  they 
must  believe  from  the  evidence  that,  after  the  train  reached  the  station  of 
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"Wortham,  the  employees  in  charge  negligently  failed  to  stop  it  a  reasonably 
sufficient  length  of  time  to  allow  plaintiff  to  leave  and  alight  therefrom  in 
-safety.    This  renders  the  charge  free  from  the  objection  urged. 

"  3.  Special  charge  No.  3,  the  failure  of  which  to  give,  at  the  request  of  the 
appellant,  is  assigned  as  error,  is  upon  the  weight  of  evidence,  in  that  it  makes 
the  attempt  of  a  passenger  who  has  reached  his  destination  to  alight  from  a 
moving  train  negligence  per  sef  whereas  it  is  well  settled  that  the  question  of 
negligence  under  such  facts  is  one  for  the  jury. 

"  4.  In  its  charge  the  court  instructed  the  jury:  "  Contributory  negligence  is 
the  doing  an  act  by  the  person  complaining  of  injury  which  a  prudent  man 
would  not  have  done  under  similar  circumstances,  that  contributed  to  the  injury, 
and  but  for  which  act  on  the  part  of  the  person  injured  such  injury  would  not 
have  occurred."  There  is  nothing  in  this  definition  of  which  the  appellant  has 
any  right  to  complain.  It,  in  connection  with  the  other  portion  of  the  charge, 
presents  the  issue  of  contributory  negligence  as  favorably  to  appellant  as  it  was 
-sought  to  be  presented  in  the  special  charge  asked  by  its  counsel. 

"  5.  The  evidence  upon  every  essential  issue  fully  supports  the  verdict.  The 
Judgment  is  affirmed."    (Rehearing  denied.) 


NIEBOER  V.  DETROIT  ELECTRIC  RAILWAY. 

Supreme  Court,  Michigan,  October^  ipoi. 


PASSENGER  INJURED  WHILE  RIDING  ON  BUMPER  OF  CROWDED. 
STREET  CAR  —  CONTRIBUTORY  NEGLIGENCE.  —Where  a  passenger 
boarded  a  crowded  street  car  and  rode  on  the  deadwood  or  "  bumper  "  at 
the  rear  of  the  car,  he  being  warned  by  the  conductor  not  to  ride  there,  and 
while  riding  in  such  dangerous  position  he  was  injured  by  reason  of  the 
car  on  which  he  was  riding  being  struck  by  another  car  in  the  rear,  he  was 
guilty  of  contributory  negligence,  and  judgment  for  plaintiff  was  reversed  (1). 
Montgomery,  Ch.  J.,  and  Moore,  J.,  dissenting. 

I.  Passenger  injured  in  crowded  street  With  his  wife  and   some  other  com* 

•car  —  Riding  on  running  board — Evi-  panions  he   started   for    Maspeth,    in 

dence  —Proximate  cause  —  Dismissal 0/  Queens  county,  to  return  to  his  home, 

complaint.  —  In  Johnson  v.  Brooklyn  in  Brooklyn,  on  September  16,  1894,  by 

Heights   R.    R.  Co.  (New  York,  Su-  means  of  one  of  the  defendant's  open 

preme  Court,  App.  Div.%    Second  Dept.,  trolley  cars.     He  waited  for  the  third 

July,  igoij  71  N.  Y.  Supp.  568,  ap-  car,  asking  the  conductors  of  the  first 

peal  from  dismissal  of  complaint  in  ac-  two  which  passed  whether  there  was 

tion  for  damages  for  injuries  sustained  room,  and  finally  boarded  the  third 

by  a  passenger  on  a  crowded  street  one,  on  the  assurance  of  the  conductor 

car.  judgment  was  affirmed,  Hirsch-  that    there    was    sitting    room.      He 

berg,  J.,  rendering  the  opinion  as  fol-  found    none,   however,   and    he    was 

lows:    "  It  may  very  well  be  that  the  obliged  to  stand  np  between  the  seats. 

plaintiff  has  a  good  cause  of   action  As  the  car  stopped  to  take  on  more 

against  the  defendant,  but  it  is  un-  passengers  it  became  so  overcrowded 

-doubted  that  he  has  failed  to  prove  it.  that  he  was  forced  to  the  running  board 

Vol.  X  —  39 


i 


610  American  Negligence  Reports. 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  Peter  H.  Nieboer,  by  John  H.  Nieboer,  his  next  friend* 
against  the  Detroit  Electric  Railway.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.     Judgment  reversed. 

"  Plaintiff  about  six  o'clock  p.  m.  desired  to  take  one  of  the 
defendant's  cars  on  the  usual  route  to  his  home.  Under  the  plea 
that  the  car  was  crowded,  he  climbed  upon  the  deadwood  or 
'  bumper '  at  the  rear  of  the  car.  The  deadwood  is  a  block  of  wood 
three  feet  long  at  the  longest  part,  beveled  at  the  corners,  about  six 
inches  wide,  and  at  the  outside  is  from  two  feet  four  to  two  feet  six 
inches  long.  Two  large  bolts  go  through  the  deadwood,  and  are 
bolted  to  a  cast-iron  drawhead  in  the  center.  A  drawpin  an  inch 
thick  goes  through  the  deadwood  into  the  drawhead.  Above  the 
head  of  the  deadwood  are  the  bolts  with  the  nuts  thereon,  the  head 
of  the  drawpin,  the  staple  to  which  the  drawpin  is  fastened,  and  the 
chain  attached  thereto.  The  slack -of  the  chain  is  also  on  top  of 
the  deadwood.  The  car  platforms  are  inclosed  for  a  space  about 
three  feet  high,  with  a  railing  on  top.  The  car  was  evidently  in  a 
crowded  condition.  Whether  plaintiff  could  have  obtained  standing- 
room  on  the  platform  or  inside  of  the  car  is  not  clear.     There  was 

on  the  left-hand  side  of  the  car  as  it  hand  from  the   stanchion.      He   does 

was' going,  where  he  stood  with  one  not  indicate  in  any  way  that  this  was 

foot  on  the  running  board  and  one  on  due  to  the  motion  of  the  car.     In  fact, 

the  bottom  of  the  car,  holding  on  to  one  be  testified  that  the  car  was  running 

of  the  uprights  or  stanchions  by  his  at  the  time  he  slipped  precisely  as  it 

left  hand,  in  which  he  also  held  an  had    been    running    the    entire  time, 

umbrella.     It  was  raining  at  the  time,  There  was  no  sudden  or  unexpected 

and  the  car   was   running  very   fast,  motion  at  the  time,  either  of  the  car  or 

with  a  rocking,  jolting,  or  "  wagging  "  of  the  passengers,  and,  so  far  as  his 

motion.     After  holding  on  for  half  an  evidence  is  concerned,  the  cause  of  the 

hour  his  hand  slipped  upon  the  stan-  slipping  of  his  hand  is  left  wholly  to 

chion,  and  he  fell  to  the  ground,  sus-  conjecture.     It  may  have  been  because 

taintng  thereby  the  injuries  of  which  the  stanchion  was  wet,  or  because  the 

he  complains.     The  conditions  under  car  was    running    fast    with    a    jolt- 

which  he  met  with  his  accident  are  ing   motion,   or   because  he   was  ex- 

such  as  the  greed  and  rapacity  of  trans-  hausted  in  his  efforts  to  hold  on,  or  it 

portation  companies  in  many  parts  of  may  have  been  from  all  these  causes 

the  Greater  City  of   New  York  have  combined;  but,  aside  from  a  statement 

combined  with  the  submissiveness  of  of  the  fact  that  "  it  was  raining,  and 

the   traveling   public  to  make  notori-  my  hand  slipped  from  the  uprights." 

ously  common,  but  he  is  not  entitled  his  evidence  furnishes  no  hint  or  clue 

to  recover  damages  except  upon  proof  to  the  reason.     The  negligence  alleged 

that  these  conditions  were  the  cause  of  in  the  complaint  is  "that   while   the 

"his  misfortune.     There  was  no  guard  plaintiff  was  a  passenger  on  said  car 

rail  on  the  side  of  the  car  where  he  *    *    *    the  servants  of  the  defendant 

was  standing,  but  the  proximate  cause  in  charge  of  the  same  so  carelessly, 

of  the  accident  was  the  slipping  of  his  negligently,  and  unskilfully  conducted 
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room  for  the  conductor  to  go  through  the  car  and  collect  fares. 
Plaintiff  testified  that  he  was  riding  with  both  feet  on  the  deadwood 
and  both  hands  hold  of  the  railing,  and  that  it  was  necessary  for 
him  to  thus  ride  to  keep  from  falling  off.  Two  others  got  on  and 
stood  upon  the  deadwood  with  him,  plaintiff  being  in  the  center. 
Cars  were  running  at  intervals  of  from  two  to  three  minutes.  The 
car  on  which  plaintiff  was  riding  had  stopped.  A  rear  car  was 
approaching.  The  motorman,  evidently  not  anticipating  that  the 
car  in  front  would  stop  at  that  point,  was  unable  to  bring  his  car  to 
a  stop  before  it  struck  the  one  in  front.  The  blow  was  not  a 
severe  one,  and  no  one  in  either  car  was  injured  hut  the  plaintiff. 
In  some  way  his  ankle  was  injured.  He  was  unable  to  tell  how. 
Either  his  foot  must  have  been  hanging  over  the  deadwood,  or  he 
must  have  been  standing  with  his  foot  at  right  angles  with  the  dead- 
wood,  so  that  either  his  heel  or  toes  extended  beyond  it.  Plaintiff 
testified  that  the  conductor  had  not  asked  him  for  his  fare.  The 
conductor  testified  that  he  asked  him  for  his  fare,  and  that  plaintiff 
replied  that  he  would  have  to  wait  until  he  got  his  hands  in  his 
pockets.     The  conductor  then  said  to  him,  '  You  better  get  around 

themselves  in  the  management  of  said  who  testified  as  follows:    "At  the  time 

car  as  to  suddenly  and  without  warn-  I  fell,  my  hand  slipped  on  the  stan- 

ing  jerk  and  move  said  car  forward  chion.     The   car  was  moving   fast  at 

with  a  sudden  jerk  and  quick  motion,  that   time.     It   was   moving  this  way 

thereby   throwing    the    plaintiff    with  [illustrating],  with  a  rocking  motion, 

great   violence  from   said    car/'   etc.  I  think  it  had  been  continued  the  whole 

The  complaint  contains  no  allegation  way  from  Maspeth.     It  was  the  same 

that  the  car  was  overcrowded,  or  that  there  as  it   was  all  the  way  down." 

the  plaintiff  because  of  that  fact  was  Thereupon    the  motion   for  leave    to 

compelled  to  ride   upon  the  running  withdraw  a  juror  was  denied,  and  tbe 

board.     The  sole  allegation  of  negli-  motion  to  dismiss  granted.     No  error 

gence  is  the  sudden  jerk.     At  the  close  can  be  found  in  this.     Tbe  nature  of 

of  the   plaintiff's  case  the  defendant  the  new  matter  of  negligence  which  the 

moved  to  dismiss  the  complaint  on  the  plaintiff  desired  to  incorporate  into  his 

ground,  among  others,  that  the  reason  complaint    was    not    disclosed.      The 

why  the  plaintiff  fell,  "  as  he  himself  motion  to  amend  the  complaint  to  make 

says,    was    that    his    hand    slipped."  it  conform  to    the   facts   proved    was 

After  argument  the  plaintiff's  counsel  unavailing,  because  the  facts  proved 

asked  leave  to  amend  the  complaint  to  failed  to  establish  the  defendant's  Ha 

make  it  conform  to  the  facts  proved,  bility   on    any   possible   allegation   of 

A  recess  was  then  taken,  and   there-  negligence.      It   was   not  enough   for 

after  plaintiff's    counsel    applied    for  the  plaintiff  to  prove  that  the  defendant 

leave  to  withdraw  a  juror,  so  as  to  set  was  negligent.     The  law  required  him 

up  new   matter  of   negligence.     The  to  go  further,  and  to  prove  that  the 

court  then   ruled   that  the  motion  to  negligence     caused     the      accident." 

amend  was  not  before  it,  but,  on  the  *     *     *    Judgment    of    dismissal    of 

motion  for  leave  to  withdraw  a  juror,  complaint   and    denying    motion    for 

recalled  and   examined  the  plaintiff,  new  trial  affirmed. 
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and  get  inside,  or  wait  for  the  car,'  and  then  went  through  the  car 
to  collect  fares.  The  conductor  did  not  collect  his  fare,  but  intended 
to  return  and  collect  it  after  he  collected  the  fares  of  the  other 
passengers.  Before  he  returned,  the  accident  happened.  The  case 
was  submitted  to  the  jury,  who  rendered  a  verdict  for  the  plaintiff." 

Thomas  T.  Leete,  Jr.,  for  appellant. 

Ira  A.  Lieghley,  for  appellee. 

Grant,  J.  (after  stating  the  facts).  —  Plaintiff  was  not  invited  to 
ride  upon  the  deadwood.     No  custom  was  shown  permitting  him  to 
ride  there.    The  company  had  instructed  its  employees  not  to  permit 
it.     It  was  not  intended  or  sanctioned  for  the  use  of  passengers.    It 
needs  no  argument  to  demonstrate  that  the  position  was  a  dangerous 
one,  and  never  intended  as  a  place  for  passengers  to  ride.    The  place 
was  so  dangerous  that  the  plaintiff  considered  it  necessary  to  hold 
on  with  both  hands.     According  to  his  own  theory,  then,  it  was  a 
place  where  it  would  be  next  to  impossible  for  him  to  pay  fare. 
There  was  danger  in  rounding  curves,  from  sudden  stoppage  and 
starting,  and  from  collision  both  in  front  and  from  the  rear,  which 
are  not  of  uncommon  occurrence.     The  two  passengers  who  were 
standing  with  plaintiff  jumped  from  the  car,  which  was  then  stand- 
ing still,  and  escaped  injury.     Plaintiff  testified  that  he  did  not  have 
time  to  jump.     There  was  neither  an  express  nor  implied  assent  for 
the  plaintiff  to  ride  in  this  dangerous   position.     The  conductor 
advised  him  not  to  ride  there,  by  telling  him  that  he  better  get  off 
and  wait,  or  get  inside.     This  language  cannot  be  construed  into 
an  invitation.     It  was  a  busy  time,  when  people  were  returning  from 
their  work  and  business  to  their  homes.     The  conductor  was  not 
called  upon  to  stop  and  put  the  plaintiff  off.     He  had  done  all  that 
was  required  in  warning,  if,  indeed,  he  needed  any  warning.     Plain- 
tiff knew  that,  if  the  car  was  crowded,  others  were  coming  within 
two  or  three  minutes,  which  he  could  have  taken,  and  the  testimony 
shows  that  there  was  room  on  the  next  car.     Plaintiff  voluntarily, 
and  without  invitation  or  permission,  chose  to  ride  in  a  dangerous 
place,  rather  than  attempt  to  get  inside  or  to  wait  a  few  minutes  for 
another  car.     His  negligent  act  was  a  continuing  one,  and  directly 
contributed  to  the  injury.     When  a  place  is  one  not  provided  or 
intended  for  passengers  to  ride  upon,  and  is  in  itself  dangerous,  the 
employee  who  assumes  to  permit  a  passenger  to  ride  in  such  a  place 
acts  without  authority,  unless  such  authority  be  shown  expressly  or 
by  common  custom.     The  case  comes  within  the  principle  estab- 
lished by  the  following  authorities:     Chamberlain  v.  Railroad  Co., 
n  Wis.  238;    Jackson  v.  Crilly,  16  Colo.  103,  26  Pac.  Rep.  331  (9 
Am.  Neg.  Cas.  132,  n.);  Little  Rock  &  Ft.  S.  R'y  Co.  v.  Miles,  40 
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Ark.  298  (9  Am.  Neg.  Cas.  54,  n.);  Carroll  v.  Inter-State  Transit 
Co.,  107  Mo.  653,  4  Am.  Neg.  Cas.  686,  17  S.  W.  Rep.  889;  Bait.  & 
Potomac  R.  R.  Co.  v.  Jones,  95  U.  S.  439,  7  Am.  Neg.  Cas.  340; 
Bard  v.  Penn.  Traction  Co.,  176  Pa.  St.  97,  34  Atl.  Rep.  953  (10 
Am.  Neg.  Cas.  126,  n.).  The  last  case  is  the  parallel  of  this  in  its 
facts,  except  that  the  conductor  in  that  case  did  not  know  that  the 
plaintiff  was  standing  upon  the  bumper.  We  have  examined  all  the 
cases  cited  in  support  of  the  plaintiff's  contention,  and  we  think 
they  are  not  applicable  to  this  case. 

Judgment  reversed,  and  no  new  trial  ordered. 

Hooker  and  Long,  JJ.t  concurred  with  Grant,  J. 

Moore,  J.  (dissenting).  — The  plaintiff  recovered  a  judgment  of 
$2,000  against  defendant  for  injuries  received  while  he  was  riding  on 
the  dead  wood  of  a  car.  The  injuries  were  caused  by  a  car  follow- 
ing the  one  upon  which  plaintiff  was  riding  running  into  him.  The 
case  is  brought  here  by  writ  of  error.  The  plaintiff,  when  hurt,  was 
twenty  years  old.  When  he  attempted  to  board  a  car,  it  was  full 
of  passengers.  He,  with  two  others,  stepped  upon  the  deadwood 
of  the  car,  which  was  a  piece  of  wood  on  the  outside*  of  the  rear 
platform,  from  which  it  projected.  It  is  a  little  over  six  inches 
wide,  and  nearly  three  feet  long.  It  was  put  on  the  car  to  enable 
a  coupling  to  be  made  with  another  car.  The  drawbar  runs  into  it, 
and  a  coupling  pin  drops  through  it  into  the  drawbar.  It  would 
also  serve  as  a  bumper  in  case  of  a  rear-end  collision.  It  was 
separated  from  the  rear  platform  by  a  railing  a  little  more  than  three 
feet  high,  and  was  not  intended  for  the  use  of  passengers,  though 
it  was  sometimes  used  by  them  when  the  car  was  crowded.  After 
verdict,  a  motion  was  made  to  set  aside  the  verdict.  Upon  overrul- 
ing the  motion,  the  trial  judge  filed  a  written  opinion,  which  states 
so  clearly  the  issues  involved  that  we  insert  a  part  of  it  here: 

"Plaintiff  was  injured  while  a  passenger  on  one  of  defendant's 
cars.  As  the  car  was  crowded,  he  and  two  others  stood  upon  the 
deadwood  outside  the  rear  platform.  While  in  this  position  he 
received  an  injury  to  his  leg  by  a  rear-end  collision  between  the  car 
upon  which  he  stood  and  another  car  of  defendant's  following  it. 
He  was  the  only  passenger  injured,  and  the  inference  is  clear  that, 
except  for  the  position  he  occupied,  he  also  would  have  escaped. 
The  case  was  submitted  to  the  jury,  who  found  a  verdict  for  the 
plaintiff.  Defendant  moves  for  a  new  trial  on  the  ground  that  the 
court  should  have  decided,  as  a  matter  of  law,  that  plaintiff's  con- 
tributory negligence  precludes  recovery.  I  think  that  the  position 
of  the  defendant  is  unsound,  for  two  reasons:  First,  I  do  not  think 
it  can  be  held,  as  a  matter  of  law,  that  plaintiff  was  guilty  of 
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contributory  negligence;  second,  plaintiff's  negligence,  if  contribu- 
tory, was  not  so  connected  with  his  injury  as  to  bar  recovery.  We 
will  discuss  each  of  these  questions  separately. 

"x.  As  a  matter  of  law,  was  plaintiff  guilty  of  contributory  negli- 
gence ?    The  evidence  warrants,  if  it  does  not  compel,  the  conclu- 
sion that  the  car  was  crowded.     It  warranted  the  inference  that 
plaintiff  occupied  his  position  by  consent  of  the  conductor  in  charge 
of  the  car.     That  evidence  consists  of  the  conductor's  own  testi- 
mony.    He  testifies  that  he  asked  the  plaintiff  and  the  other  two 
passengers  who  were  with  him  on  the  projection  to  pay  their  fares. 
Thfey  replied  that  they  were  compelled  to  use  their  hands  to  main- 
tain their  position,  and  that  therefore  they  could  not  then  respond 
to  his  request.     He  then  said,  '  You  had  better  get  inside  the  car,  or 
get  off  and  wait  for  another  car.'     He  then  left  them  in  this  position, 
intending,  as  he  said,  to  return  later  and  collect  the  fare.     It  was 
left  to  the  jury  to  say  whether  this  did  not  amount  to  a  permission 
to  remain  where  they  were.     The  conductor  manifested  his  willing- 
ness to  take  fare  from  the  plaintiff  and  his  companions.     It  was  only 
because  they*  could  not  pay  that  he  advised  them  to  seek  another 
position.     The  fact  that  he  did  not  attempt  to  enforce  his  advice, 
that  he  gave  them  no  opportunity  to  get  off  the  car,  that  he  moved 
away,  intending  to  return  and  collect  the  fares  at  a  more  opportune 
time,  clearly  warrants  the  inference,  if  it  does  not  conclusively 
prove,  that  what  was  said  was  clearly  not  intended  as  an  order,  and 
that  the  conductor  understood  that  his  advice  was  rejected,  and  per- 
mitted plaintiff  and  his  companions  to  continue  in  this  position.     In 
determining  whether  or  not  plaintiff  was  negligent,  we  are  to  look, 
not  at  dangers  which  no  one  could  foresee,  but  at  apparent  dangers. 
Was  the  danger  of  injury  in  this  position  so  obvious  that  a  court 
should  say,  as  a  matter  of  law,  that  one  occupying  it  was  negligent? 
The  obvious  danger  was  this,  and  only  this, — that  of  falling  or 
being  thrown  from  the  car.     The  risk  of  this  danger  was  undoubtedly 
assumed  by  the  plaintiff.     This  does  not,  however,  prove  that  he 
was  guilty  of  contributory  negligence.     If  a  person  of  ordinary  pru- 
dence would  have  assumed  this  risk,  then  plaintiff  in  assuming  it 
was  not  guilty  of  negligence.     I  do  not  think  it  can  be  said,  as  a 
matter  of  law,  that  a  person  of  ordinary  prudence  would  not  assume 
such  a  risk.     All  that  was  necessary  to  insure  against  that  risk  was 
a  diligent  use  of  one's  hands  and  feet.     If  one  could  maintain  a 
secure  grip  upOn  the  bar  in  front  of  him,  and  keep  his  feet  upon  the 
platform  underneath  him,  he  is  protected  against  this  risk.     One 
who  has  a  right  to  confidence  in  his  ability  to  use  these  members 
cannot,   in  my  judgment,   be   held   negligent  in  relying  on   tnat 
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•confidence.     To  such  a  one  the  contingency  of  danger  is  compara- 
tively remote. 

"2.  Assuming  that  plaintiff  was,  as  a  matter  of  law,  guilty  of  neg- 
ligence, I  do  not  think  that  such  negligence  was  so  connected  with 
his  injury  as  to  preclude  recovery.  The  law  by  which  it  is  deter- 
mined whether  or  not  the  contributory  negligence  of  the  plaintiff 
bars  recovery  is  very  uncertain.  The  adjudicated  cases  are  by  no 
means  harmonious,  and  there  is  an  irreconcilable  conflict  between 
the  principles  announced  by  eminent  judges  and  text-book  writers. 
It  has  been  stated  that  the  plaintiff  cannot  recover  if  the  injury 
complained  of  would  not  have  occurred  without  his  negligence.  It 
has  also  been  stated  that  plaintiff's  negligence  will  not  bar  his 
recovery,  if  due  care  on  the  part  of  the  defendant  would  have  pre- 
vented the  injury.  If  the  first  statement  is  correct,  contributory 
negligence  always  prevents  a  recovery.  If  the  second  statement  is 
•correct,  contributory  negligence  never  prevents  recovery.  The 
truth  is  that  the  first  statement  can  be  correctly  applied  only  in 
cases  of  simultaneous  negligence,  as  in  the  case  of  an  injury  to  a 
person  while  crossing  a  railway  in  consequence  of  his  own  and  the 
railway  company's  negligence.  The  second  statement  can  be  cor- 
rectly applied  only  in  cases  of  successive  negligence,  'as  in  the 
famous  Donkey  case,  of  Davies  v.  Mann,  10  Mees  &  W.  546  (1), 
where  defendant  negligently  ran  into  and  injured  the  plaintiff's 
donkey,  which  plaintiff  had  negligently  permitted  to  go  unattended 
on  the  highway.  The  test  almost  universally  approved  is  whether 
or  not  plaintiff's  negligence  is  the  proximate  cause  of  his  injury.  If 
it  is,  he  cannot  recover.  If  it  is  not,  he  can.  Even  this  test  has 
been  criticised  on  the  ground  that  the  term  '  proximate '  is  mislead- 
ing. I  think  this  criticism  just  and  important.  The  word  '  proxi- 
mate' is  ordinarily  used  to  indicate  the  relation  between  defendant's 
negligence  and  the  plaintiff's  injury.     As  so  used,  it  has  not  the 

1.  In  Davies  v.  Mann,  10  M.  &  W.  545,  act  on  ihe  part  of  the  plaintiff  to  put 

an  action  for  killing  an  ass,  which  the  the  animal  on  the  highway,  still  un- 

-declaration  alleged  to  have  been  law-  less  its  being  there  was  the  immediate 

fnllv  upon  the  highway  when  it  met  cause  of  the  accident,  the  plaintiff  was 

its  death,  it  appeared  that  the  animal,  entitled  to  recover.     In  such  action  it 

fettered    by    the   forefeet,    had    been  was  also  stated  that  the  general  rule 

placed  on  the  highway  by  the  plaintiff,  of  law  respecting  negligence  is,  that 

;and  was  killed  by  being  unable  to  get  although  there  may  have  been  negli- 

away    from    the  defendant's    wagon,  gence  on  the  part  of  the  plaintiff,  yet, 

which,  without  its  driver,  was  coming  unless  he  could,  by  the  exercise  of  or- 

at  a  smartish   pace   along   the   road,  dinary  care,  have  avoided  the  conse- 

Held%  that  the  jury  was    properly  di-  quences  of  the  defendant's  negligence, 

rected  lhat,  although  it  was  an  illegal  he  is  entitled  to  recover. 
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same  meaning  that  it  has  when  used  to  indicate  the  relation  between 
plaintiff's  negligence  and  plaintiff's  injury.  To  illustrate,  suppose 
in  the  case  of  Davies  v  Mann,  above  referred  to,  that  as  a  result  of 
the  collision  between  the  cart  and  the  donkey  a  third  person  had 
been  injured;  I  think  all  will  agree  that  the  owner  of  the  donkey,  as 
well  as  the  owner  of  the  cart,  would  have  been  liable.  See  Lynch 
v.  Nurdin,  i  Q.  B.  29  (1).  And  we  have  already  seen  that  the  neg- 
ligence of  the  owner  of  the  donkey  was  not  so  related  to  the  collision 
as  to  preclude  recovery  in  a  suit  by  him  against  the  owner  of  the  cart. 
As  used  in  relation  to  contributory  negligence,  the  term  '  proximate " 
simply  means  that  in  some  way  the  relation  between  plaintiff's  neg- 
ligence and  his  injury  is  more  remote  than  that  between  defend- 
ant's negligence  and  the  injury.  Let  us  inquire  whether  in  the  case 
at  bar  there  was  the  same  relation  between  plaintiff's  negligence  and 
his  injury  that  there  was  between  defendant's  negligence  and  injury. 
Plaintiff's  negligence  placed  him  in  a  certain  position.  While  in 
that  position  he  was  injured,  either  through  the  negligence  of  the 
motorman  on  the  car  upon  which  he  was  situated,  or  through  the 
negligence  of  the  motorman  upon  the  car  following.  Assuming,  as 
we  have  a  right  to  assume,  that  he  occupied  this  position  by  the 
consent  of  the  conductor  in  charge  of  the  car,  then  a  duty  to  be  dili- 
gent in  carrying  him  was  imposed  on  defendant.  This  duty  was 
violated  when  plaintiff  was  injured  in  consequence  of  the  negligence 
of  one  of  defendant's  motormen.  This  negligence  directly  caused 
plaintiff's  injury.  Plaintiff  at  the  time  of  his  injury  was  inactive 
and  powerless.  His  negligence,  if  he  was  negligent,  simply  placed 
him  in  a  position  of  danger,  when  he  was  injured  in  consequence  of 
defendant's  violating  a  duty  which  it  owed  him  in  that  position. 
That  negligence  had  no  such  relation  to  his  injury  as  had  the  negli- 
gence of  defendant.  Such  negligence  does  not  bar  recovery.  In 
support  of  these  views  I  refer  to  the  following  cases:     Jacobus  v. 

1.  In  Lynch  v.  Nurdin,  z  Q.  B.  29,  other  children  urged  forward  the  horse, 

it  was  held  that  the  rule  of  law,  that  a  whereby  he  was  thrown  to  the  ground, 

plaintiff  who  has  contributed  to  an  in-  and  the  wheel  fractured  his  leg,  held 

jury  occasioned  by  the  negligence  of  that  the  jury  was  justified  in  finding  a 

the  defendant,  cannot  recover  a  com-  verdict  for  him,  if  of  opinion  that  there 

pensation  in  damages,  does  not  apply  was  negligence  on  the  part  of  the  serv- 

where  the  plaintiff  is  a  person  inca-  ant.     Held,  also,  that  the  co-operation 

pable  of  exercising  ordinary  care  and  of  third  parties  in  the  injury  was  not  a 

caution.    Where,    therefore,    the    de-  ground  of  defense,  if  the  means  of  in- 

fendant's  servant  left  a  horse  and  cart  jury  were  negligently  left  where  it  was 

unattended  in  a  public  street,  and  a  extremely  probable  that  they  would  be 

child  under  seven  years  of  age,  during  set  in  motion, 
his  absence,  climbed  on  the  wheel,  and 
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St.  Paul  &  Chicago  R'y  Co.,  20  Minn.  125  (Gil.  no),  (9  Am.  Neg. 
Cas.  489,  n.);  Carroll  v.  Railroad  Co.,  8  N.  Y.  Super.  Ct.  578;  Dunn 
v.  Grand  Trunk  R'y  Co.,  58  Me.  187,  (9  Am.  Neg.  Cas.  405,  n.); 
Kieth  v.  Pink  ham,  43  Me.  501,  (9  Am.  Neg.  Cas.  401).  The  case  of 
Bard  v.  Penn.  Traction  Co.,  176  Pa.  St.  97,  34  Atl.  Rep.  953,  (10 
Am.  Neg.  Cas.  126,  n.),  cited  by  defendant's  counsel,  is  much  like 
the  case  at  bar.  It  differs,  however,  in  this  important  particular* 
The  conductor  did  not  consent  to  the  plaintiff  in  that  case  remain- 
ing  in  the  position  he  occupied.  Such  circumstance,  in  my  judg- 
ment, makes  that  case  inapplicable  to  the  facts  under  consideration 
here.  I  do  not  think  it  profitable  to  discuss  the  other  cases  cited 
by  defendant's  counsel.  I  think  all  of  them  distinguishable  from 
the  case  at  bar." 

The  principal  question  in  the  case  is  whether  the  court  erred  in  not 
directing  a  verdict  in  favor  of  defendant.  It  is  insisted  by  counsel 
that,  as  a  matter  of  law,  the  plaintiff  was  guilty  of  such  contributory 
negligence  that  he  is  not  entitled  to  recover;  citing  Downey  v.  Hen- 
drie,  46  Mich.  501,  9  N.  W.  Rep.  828,  (9  Am.  Neg.  Cas.  473,  n.); 
Glover  v.  Scotten,  82  Mich.  369,  46  N.  W.  Rep.  936;  Bard  v.  Penn. 
Traction  Co.,  176  Pa.  St.  98,  34  Atl.  Rep.  953,  (10  Am.  Neg.  Cas. 
126,  n),  and  some  other  cases.  If  there  had  been  room  in  the  car  for 
plaintiff  or  if,  when  the  conductor  saw  him  in  the  place  of  danger, 
he  had  peremptorily  ordered  him  away  from  it,  we  think  the  position 
of  counsel  would  be  well  taken;  but  the  authorities  are  numerous 
that  a  very  different  rule  applies  where  the  car  is  crowded,  and  for 
that  reason  the  place  of  apparent  danger  is  occupied  by  the  passenger 
with  the  assent  of  the  person  in  charge  of  the  car.  In  addition  to 
the  authorities  cited  by  the  learned  judge,  see  Seymour  v.  Citizens' 
R'y  Co.,  114  Mo.  266,  (9  Am.  Neg.  Cas.  524);  Little  Rock  &  Ft  S. 
R'y  Co.  v.  Miles,  40  Ark.  298,  (9  Am.  Neg.  Cas.  54,  n.);  Watson  p. 
Railroad  Co.  (Me.),  40  AtL  Rep.  699;  Lake  Shore  &  Mich.  So.  R. 
R.  Co.  v.  Brown,  123  111.  162,  (9  Am.  Neg.  Cas.  257,  n.),  14  N.  E. 
Rep.  197;  Pickett  v.  Railroad  Co.  (N.  C),  23  S.  E.  Rep.  264;  Green 
r.  Railway  Co.  (Sup.),  58  N.  Y.  Supp.  1039;  Met.  R.  R.  Co.  v.  Sna- 
shall,  3  App.  D.  C.  420,  (9  Am.  Neg.  Cas.  163,  n.);  Davies  v.  Rail- 
way Co.,  67  Mo.  App.  598;  Sweeney  v.  Railway  Co.  (Mo.)  51  S.  W. 
Rep.  682;  Railroad  Co.  v  Johnson,  180  111.  285,  54  N.  E.  Rep.  334; 
Pomaski  v.  Grant,  119  Mich.  675,  78  N.  W.  Rep.  891;  Lynn  v. 
Southern  Pac.  Co.,  103  Cal.  7,  (9  Am.  Neg.  Cas.  92),  36  Pac.  Rep. 
1018,  and  the  many  cases  cited  in  the  notes;  Sweetland  v.  Lynn  & 
Boston  R.  R.  Co.  (Mass.),  59  N.  E.  Rep.  574,  (9  Am.  Neg.  Rep. 
575);  Rapid  Transit  Co.  v.  Venable  (Tenn.),  58  N.  W.  Rep.  861. 
If  the  street-railway  company  allows  its  cars  to  be  so  overcrowded 
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that  passengers  are  compelled  to  ride  upon  the  platforms,  running 
boards,  and  other  places  of  greater  danger  than  the  seats  inside  the 
car  would  be,  and  this  is  done  with  the  assent  of  the  person  in  charge 
of  the  car,  which  assent  is  indicated  by  the  collection  of  fares,  or 
by  such  other  methods  as  indicate  assent,  the  company  cannot  claim 
that  the  passenger  assumes  all  the  risks  incident  to  his  situation. 
The  company  may  not  profit  by  allowing  this  to  be  done  and  by  col- 
lecting fares,  and  at  the  same  time  claim  immunity  from  the  liabili- 
ties attaching  to  a  carrier  of  passengers. 

A  number  of  assignments  of  error  relate  to  the  admission  of  testi- 
mony. Only  one  of  them  calls  for  consideration.  The  plaintiff  was 
allowed  to  give  testimony  as  to  the  amount  of  his  earnings,  and  to 
the  amount  of  bills  incurred  by  him  while  in  the  hospital  and  in  the 
employment  of  doctors  because  of  his  injury.  It  is  said  plaintiff  is 
a  minor;  that  his  parents  are  entitled  to  his  wages,  and  under  these 
circumstances  it  was  error  to  admit  this  testimony,  —  citing  Baker 
v.  Railroad  Co.,  91  Mich.  298,  51  N.  W,  Rep  897.  Counsel  for  plain- 
tiff say  that  the  next  friend  of  plaintiff  in  bringing  this  suit  is  his 
father,  and  that  Baker  v.  Railroad  Co,  instead  of  being  an  authority 
against  plaintiff,  is  directly  in  point  in  his  favor.  The  record  does 
not  disclose  the  relationship  between  the  plaintiff  and  his  next 
friend.  When  this  testimony  was  first  offered,  it  was  objected  to, 
and  the  objection  was  sustained.  Then  an  amendment  to  the 
declaration  was  permitted.  The  question  was  then  renewed,  when 
it  was  objected  to  "as  not  within  the  declaration,  incompetent,  and 
immaterial."  As  a  matter  of  fact,  it  was  within  the  amended 
declaration,  and,  under  the  declaration,  was  competent  and  material, 
if  the  proper  foundation  had  been  laid  for  its  introduction.  The 
plaintiff  testified  that  he  was  earning  six  dollars  a  week;  that  he 
received  his  own  earnings,  and  was  to  pay  the  bills  of  his  doctor  and 
at  the  hospital.  Under  these  circumstances,  we  do  not  think  it 
was  error  to  receive  this  testimony. 

Judgment  is  affirmed. 

Montgomery,  Ch.  J.,  concurred  with  Moore,  J. 
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MAYOR,  ETC.,  OF  CITY  OF  MERIDIAN  V. 

STAIN  BACK. 

Supreme  Court,  Mississippi,  October •,  ipoi. 


CROSSING  OVER  DITCH  ON  PUBLIC  STREET  —  DEFECTIVE  PLANK  — 
WARNING  OF  DANGER  —  CONTRIBUTORY  NEGLIGENCE.  —  In  an 
action  to  recover  damages  for  injury  sustained  by  a  minor  while  attempt- 
ing to  cross  a  ditch  that  crossed  a  public  street,  over  which  ditch  planks 
were  placed  by  city  employees  for  their  convenience  in  trucking  rock  across 
the  ditch,  where  it  was  shown  that  barricades  were  placed  across  the  street 
on  both  sides  of  the  ditch  to  warn  the  public  of  the  danger  of  crossing,  it 
was  held  that  the  city  was  not  liable  for  injury  to  a  person  crossing  such 
ditch,  and  judgment  for  plaintiff  was  reversed. 

Appeal  from  Circuit  Court,  Lauderdale  County. 

Action  by  Ida  Stainback,  by  next  friend,  against  the  Mayor  and 
Board  of  Aldermen  of  the  City  of  Meridian.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Judgment  reversed. 

"  Suit  by  appellee  against  appellant  to  recover  damages  for  per- 
sonal injury  sustained  by  her  while  attempting  to  cross  a  ditch  that 
crossed  Fourteenth  street  in  the  city.  The  declaration  alleged  that 
there  was  on  the  7th  of  March,  1898,  and  prior  thereto,  a  drain  or 
ditch  across  Fourteenth  street,  between  Seventeenth  and  Eighteenth 
avenues,  in  said  city,  over  which  the  city  had  a  wooden  bridge  for 
pedestrians  and  vehicles  to  cross;  and  about  six  months  prior  to 
the  7th  of  March,  1898,  the  city  had  removed  this  bridge,  and 
enlarged  the  ditch,  and  had  walled  it  up  with  stone;  that  six  months 
prior  to  the  accident  the  ditch  had  been  left  open,  and  that,  in 
order  to  provide  for  foot  passengers  passing  along  said  street,  the 
city  carelessly  and  negligently  caused  one  or  twp  planks  to  be  laid 
across  said  ditch  as  for  a  walkway,  and  negligently  failed  to  fasten 
the  ends  together,  and  to  place  guard  rails  along  said  plank,  and 
carelessly  and  negligently  failed  to  provide  any  bridge  or  other 
means  of  passage  over  said  ditch;  that  the  city  knew  of  the  danger 
ous  character  of  the  crossing,  and  plaintiff  was  ignorant  of  it;  that 
on  the  7th  of  March,  1898,  plaintiff  was  crossing  over  said  walkway, 
and  on  account  of  the  unfastened  condition  of  the  plank  they  turned 
and  careened,  and  precipitated  her  into  the  ditch,  breaking  her  foot. 
The  evidence  showed  that  the  bridge  had  been  removed  from  four 
to  six  months  before  the  accident,  and  the  planks  placed  across  the 
ditch,  and  pedestrians  in  considerable  numbers  passed  over  the  ditch 
on  the  planks.     It  further  showed  that  the  planks  were  put  there 
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by  the  hands  working  for  the  city  for  the  purpose  of  trucking  rock 
across  the  ditch.  One  of  the  plaintiff's  witnesses  stated  that  barri- 
cades were  placed  across  the  street  on  both  sides  of  the  ditch  while 
the  planks  were  there,  and  red  lights  were  placed  there  at  night; 
and  several  for  the  defense  testified  to  the  same.  Several  witnesses 
for  the  plaintiff  testified  that,  if  there  were  any  barricades,  they  did 
not  see  them.  It  was  shown  for  plaintiff  that  about  seventy-five 
school  children  crossed  over  the  ditch  on  the  planks  daily  in  going 
to  and  from  school,  and  other  pedestrians  constantly  did  the  same, 
without  objection  by  the  city.  From  a  verdict  and  judgment  for 
plaintiff  for  $1,000,  defendant  appealed." 

S.  A.  Witherspoon,  for  appellant. 

C.  C.  Miller,  for  appellee. 

Whitfield,  Ch.  J. — Without  detailed  analysis  of  the  instruc- 
tions, we  feel  constrained  to  say  that  on  the  evidence  in  this  case 
the  verdict  should  have  been  for  the  defendant.  The  basis  of  appel- 
lee's claim  was  that  the  planks  had  been  put  there  as  and  for  a 
passageway  for  pedestrians.  There  is  no  proof  to  support  this  alle- 
gation. It  is  clearly  shown  that  barricades  were  put  across  the 
street  to  warn  the  public  of  the  danger  of  crossing,  and  that  these 
planks  were  put  across  for  the  convenience  of  the  city  employees  in 
hauling  rocks  across  the  ditch.  It  would  seem  that  the  school  chil- 
dren —  one  of  whom  says  it  was  very  dangerous  to  cross  —  went  in 
between  the  barricades  and  the  ditch,  and  thus  across  on  the  planks. 
If  one  chose,  in  spite  of  the  barricades,  and  the  warning  they 
spoke,  to  take  the  risk  of  crossing,  the  city  cannot  be  held  for  the 
consequences  of  such  rashness.  The  reasoning  that  though  the  city 
did  not  originally  lay  the  planks  down  as  a  crossing  for  pedestrians, 
yet  if  persons  wrongfully  crossed  on  them,  and  the  city  knew  of 
this  wrongful  crossing,  and  its  constant  repetition,  and  did  not 
object,  it  is  bound,  is  not  sound.  Repetition  of  an  unlawful  act, 
resulting  in  damage,  cannot  confer  a  right  of  action,  because  of  such 
damage.  Besides,  that  is  not  the  case  made  by  the  declaration. 
Unless  on  proper  amendments,  and  very  different  proof,  a  good  case 
can  be  made  out,  the  suit  must  fail. 

Reversed  and  remanded. 

Terral,  J.,  takes  no  part  in  this  case. 
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SCHMIDT  V.  NORTH  JERSEY  STREET  RAILWAY 

COMPANY. 

Supreme  Court,  New  Jersey  June,  ipoi. 


PERSON  INJURED  ATTEMPTING  TO  BOARD  STREET  CAR  —  FAILURE 
OF  CAR  TO  STOP  —  EVIDENCE  — CONTRIBUTORY  NEGLIGENCE.— 
The  plaintiff  sued  the  defendant,  operating  an  electric  street  railway,  for  per- 
sonal injuries  received  in  an  attempt  to  board  a  car  as  a  passenger.  The  evi- 
dence showed  that  at  the  lower  corner  of  a  street,  intersecting  that  on  which 
ran  the  line  of  the  railway,  a  group  of  intending  passengers  stood  awaiting 
a  car;  that  the  plaintiff  crossed  to  the  upper  corner,  and  stood  there  with 
others,  as  a  car  was  approaching;  that  he  waved  his  hand  towards  the  car, 
which  slackened  its  speed,  but  did  not  stop;  that  two  passengers  got  safely 
on  the  car;  that  the  plaintiff  seized  the  hand  rail,  and  placed  one  foot  on  the 
step,  and,  with  the  other  on  the  ground,  was  dragged  along  until  he  came  in 
contact  with  some  railroad  ties  near  the  track,  in  the  middle  of  the  intersect- 
ing street,  when  he  lost  his  hold,  and  received  severe  injuries.  The  plaintiff 
and  one  witness  testified  that  the  speed  of  the  car  increased  after  he  had 
taken  hold  of  the  railing;  another  witness  for  the  plaintiff  and  several  wit- 
nesses for  defendant  testified  that  there  was  no  increase,  but  instead  a 
decrease  of  the  speed  of  the  car.  No  proof  was  offered  that  the  motorman  in 
any  way  indicated  that  he  meant  to  stop  at  the  upper  corner,  and  he  testified 
thai  he  did  not  notice  any  one  there.  Held,  that  a  verdict  in  favor  of  the 
defendant  should  have  been  directed,  i,  because,  on  the  facts  stated,  a  jury 
could  not  fairly  find  negligence  chargeable  to  the  defendant;  and,  2,  because, 
with  the  railroad  lies  in  full  view,  the  plaintiff  assumed  all  risk  of  injury 
from  them  when  he  attempted  to  get  on  the  moving  car  (i). 
(Syllabus  by  the  Court.) 

I.  Boarding  street  car — Sudden  start  ing  to  board  the  car,  and  as  the  car 
—  Contributory  negligence  for  jury*  —  In  came  to  a  stop  he  took  hold  of  the  up- 
Fay  v.  Metropolitan  Street  R'y  Co.  right  rail,  to  be  ready  to  step  upon  the 
(New  York,  Supreme  Court,  App.  Z>iv.,  car  when  the  people  in  front  had  got 
First  Dept.t/unet  igo/J,  70 N.  Y.  Supp.  on;  and  he  testified:  '  As  they  got  on, 
763,  judgment  dismissing  plaintiff's  I  went  to  step  around,  and  the  car 
complaint  in  action  for  injuries  sus-  gave  a  sudden  jerk,  and  I  was  afraid  I 
tained  while  boarding  street  car,  was  would  fall.  I  was  ready  with  my  left 
reversed,  Ingraham,  J.,  rendering  the  foot,  getting  on,  so  I  went  with  the  car, 
following  opinion:  "The  plaintiff,  a  and  there  was  some  projection  sticking 
passenger  upon  one  of  the  defendant's  out,  and  there  was  a  hole  down  below 
•cars,  the  terminus  of  which  was  Astor  that  I  did  not  see,  so  in  the  force  of  the 
Place  and  Broadway,  received  a  trans-  run  with  the  car  I  let  go  of  the  car,  in- 
fer entitling  him  to  continue  his  trip  tending  to  turn  towards  the  sidewalk, 
down  town  in  a  Broadway  car.  He  and  I  pitched  into  the  hole.'  On  cross- 
crossed  Broadway  to  the  lower  cross-  examination  he  said:  '  I  did  not  get  on 
walk,  and  waited  for  a  car.  There  board  of  the  car  at  all.  Before  I  got 
-were  several  people  ahead  of  him  wait-  my  foot  upon  the  step,  the  car  started. 


i 
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Error  to  Circuit  Court,  Essex  County. 

Action  by  Herman  Schmidt  against  the  North  Jersey  Street  Rail- 
way Company.  From  judgment  for  plaintiff,  defendant  brings 
error.     Judgment  reversed. 

Argued  before  Depue,  Ch.  J.,  and  Dixon*  Collins,  and  Hen- 
drickson,  JJ. 

George  T.  Werts,  for  plaintiff  in  error. 

Samuel  Kalisch,  for  defendant  in  error. 

Collins,  J.  —  This  writ  of  error  reviews  a  judgment  recovered  on 
verdict,  and  the  only  question  necessary  to  be  considered  is  that 
presented  by  bills  of  exceptions  sealed  upon  the  refusal  of  the  trial 
judge  to  nonsuit  the  plaintiff,  or  to  direct  a  verdict  in  favor  of  the 
defendant.     The  plaintiff  lived  in  the  village  of  Irvington,  and  was 

I  ran  along  with  the  car.     I  could  not,  He  didn't  have  either  foot  on  the  car.* 
at  the  moment,  say  exactly  how  far  I  I  think  a  dismissal  of  this  complaint 
ran;  not  far,  though.     *    *    *    I  ran  was  error.     The  defendant  was  bound 
along  with  the  car  for  some  distance,  to  give  the  plaintiff  a  reasonable  time 
I  didn't  let  go,  because  I  was  afraid  of  to   board   the   car,   and  the    evidence 
falling.     I  did  finally  let  go.'     He  was  would  have  justified  finding  thai  the 
corroborated  by  a  witness  who  saw  the  defendant   was   negligent  in  that  re- 
accident,  who  testified:  '  Well,  I  saw  spect.     Nor  do  I  think  that  the  plain- 
Mr.  Fay  standing  behind  three  or  four  tiff  was,  as  a  matter  of  law,  guilty  of 
oiher  gentlemen  getting  on    the  car,  com  ributory  negligence.     Having  hold 
and  he  was  waiting  his  turn  to  get  on  of  the  car,  about  to  board  it,  when  the 
the  car,  and,  as  he  was  about  to  step  car  suddenly  started,  there  was  pre- 
on  the  car,  she  shot  off,  as  I  thought,  at  sented  an  emergency  which  required 
the    full    rate  of  speed,   and   it   half  the  exercise  of  judgment  as  to  the  best 
dragged  and  he  half  ran  with  the  car;  course  to  avoid  being  injured.     If,  to- 
and,  finally,  it  seemed  to  me,  he  let  go  avoid  being  thrown  down  by  the  sud- 
from  exhaustion,  and  he  fell  into  the  den  starting  of  the  car,  he  held  on  to- 
trench.'     And    on    cross-examination  the  car  to  steady  himself  until  he  could 
this  witness  testified:  '  As  to  how  far  let  go  in  safety,  it  was  certainly  not 
below  Astor    Place   was    it  that  this  negligence  as  a  matter  of  law.     But 
trench  begun,  I  should  judge  it  was  for  the  existence  of  this  trench  in  the 
about  three  feet.     I  didn't  make  no  ex-  roadway  alongside  of  the  track,  which 
act    measurements.      I    just    judged,  he  had  not  observed,   he  would  prob- 
*    *    *    As  to  how  far  was  that  point  ably  have  escaped  injury  by  adopting^ 
where  I  picked  him  out  of  the  trench  the  course  that  he  did;  but  his  falling 
from  the  point  where  he  was  waiting  for  into  the  trench  was  caused  by  his  being 
the  car,  I  should  judge  about  four  feet  dragged  along  by  the  car.     It  seems  10 
and  a  half  or  five  feet.     I  wouldn't  ex-  me  that  the   question  of  contributory 
actly  say.     It  may  have  been  six.     Not  negligence     was    one    for    the    jury, 
over  six,  anyhow.     *    *    *     When  I  There  can  be  no  doubt  but  that  the 
saw  him  he  merely  had  one  hand  —  starting  of  the  car  was  the  proximate 
hold  with  one  hand  —  on  the  dashboard  cause  of  t  he  injury.     If  the  car  had  not 
rail,  the  rear  rail.     He  did   not  have  started,   the  plaintiff   could  have  got 
plenty  of  time  to  let  go  if  he  wanted  aboard  in  safety.     It,  however,  started 
to;    not   at  that  time;    not  very   well,  when  he  had  hold  of  the  car,  and  the 
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accustomed  to  travel  to  and  from  his  place  of  business  in  the  city 
of  Newark,  a  few  miles  distant,  upon  the  electric  street  railway  of 
the  defendant.  On  the  morning  of  May  i,  1899,  he  walked  from 
his  home  to  Springfield  avenue,  down  which  the  railway  ran.  At 
the  lower  corner  of  Union  street  and  said  avenue  there  was  a  group 
of  people  waiting  to  take  a  car.  Instead  of  waiting  with  them,  he 
crossed  Union  street  to  the  upper  corner,  where  a  few  other  per- 
sons  were  standing.  As  an  approaching  car  came  near  to  Union 
street  it  slackened  speed,  and  as  it  passed  the  upper  corner  two 
other  passengers  got  upon  the  rear  platform  while  the  car  was  still 

sudden  starting  of  the  car  carried  him  tempted  to  board  one  of  the  cars;  that 

along  with  it;  and  if  he,  to  avoid  fall  while  he  was  in  the  act  of  doing  so," 

ing,  kept  hold  of  the  car  until  he  could  and  after  he  had  stepped  upon  the  car 

regain  his  equilibrium,  and  in  so  doing  platform,  the  guard  or  conductor  shut 

was,    by   the    momentum   of    the  car,  the  gate  in  such  a  way  as  to  imprison 

thrown  into  this  trench,  it  was  the  sud-  his  left  hand,  and  the  train  then  start* 

den  starting  of  the  car  and  the  motion  ing,  he  was  dragged  some  fifteen  or 

contributed  by  the  car  to  the  plaintiff  twenty  feel,  towards  a  railing  upon  the 

which  caused  him  to  fall  into  the  hole  bridge   platform,    he   shouting   to  the 

from  which  he  sustained  the  injury  for  guard  to  '  let  go,'  and  was  crushed  to 

which  he  seeks  to  recover.      But  for  death  between  such  railing  and  the  car. 

the  momentum  caused  by  the  starting  On  behalf  of  the  defendant,  however, 

of  the  car,  the  plaintiff  would  not  have  evidence  was  given   tending  to  show 

been  thrown  into  the  trench,  and  would  that  the  gate  was  securely  closed  and 

not  have  been  injured.     It  follows  that  the  train  started  before  the  deceased 

the  judgment  appealed  from  must  be  attempted  to  get  on  board;  that  while 

reversed,  and  anew  trial. ordered,  with  the  train  was  in  motion,   he  seized  a 

costs    to    the  appellant  to  abide  the  hand  rail  on  the  edge  of  the  body  of 

event.     All  concur."  the  car,  and  endeavored  in  some  way 

Passenger    fatally    injured    boarding  to  secure  a  footing   upon  the  car  plat* 

Brooklyn  Bridge  train  —  Conductor  clos-  form,  and,  in  spite  of  the  cries  of  the 

ing  gates,—  In   Ericius  v.   Brooklyn  guard  to  him  to  '  let  go,*  continued  ta 

Heights  R.    R.   Co.  (New    York,  Su-  hold  on  until  he  reached  the  railing, 

preme  Court \  App.  Div.,   Second  Depl.,  where  he  met  his  death.     The  defend* 

July,  iqo/J,  71   N.  Y.  Supp.  596.  pas-  ant   presented   many   more   witnesses 

senger  fatally  injured    attempting  to  than  the  plaintiffs,  but  the  case  is  not 

board    a    train,    judgment    in     plain-  one  in  which  an  appellate  court  would 

tiff's  favor  for  $15,000  was  affirmed,  be  justified  in  reversing  the  finding  of 

Hirschberg,  J.,  in  the  course  of  his  the  jury.     The  defendant's  witnesses 

opinion,   stated   the  case  as   follows  are  not  in  accord  with  each  other  upon 

"  The  evidence  presented  to  the  jury  important  matters  connected  with  the 

two  conflicting  theories  of  the  happen-  occurrence,  while  the  condition  of  the 

ing  of  the  accident.     On  behalf  of  the  left  hand  of  the  deceased,  from  which 

plaintiffs  there   was  evidence  tending  the  flesh  was  entirely  torn  away  from 

to  establish  that  after  the  gong  had  the  wrist  to  the  fingers,  may  well  be 

sounded  to  start  the  train  across  the  regarded    as  furnishing  corroborative 

bridge, but  before  the  train  had  actually  evidence  of  the  plaintiffs*  theory  that 

started,    the    plaintiffs'    decedent    at-  the  deceased   was  killed  because  he 
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in  motion,  and  he  attempted  to  follow  them.  He  seized  the  railing, 
and  placed  one  foot  on  the  step  of  the  car,  and  just  then,  as  he 
testified,  the  speed  of  the  car  was  increased,  and  before  he  could 
get  entirely  on  the  car  he  came  in  contact  with  some  railroad  ties 
that  lay  in  the  middle  of  the  roadway  of  Union  street,  near  the  line 
of  the  car  track,  and  sustained  serious  injuries,  and  to  recover 
compensation  for  those  injuries  he  brought  his  suit.  The  negli- 
gence charged  against  the  defendant  is  the  sudden  increase  of  the 
speed  of  the  car,  and  the  improper  maintenance  of  the  railroad  ties 
in  the  highway.  It  appeared  in  the  case  that  the  ties  were  placed 
where  they  were  to  prevent  vehicles  passing  along   Union  street 

could  not,  rather  than  because  he  that  she  knew  the  number  of  the  car  or 
would  not,  let  go.  Nor  can  it  be  said  the  names  or  numbers  of  the  conductor 
that  upon  the  adoption  of  the  plaintiffs'  and  gripman,  and  she  expressly  denies 
theory  of  the  facts  the  jury  could  not  such  knowledge.  She  was  also  re- 
la  wfully  reach  the  conclusion  that  the  quired  to  specify  in  what  respect  she 
defendant  was  negligent."  #  *  #  was  seriously  injured.  We  do  not 
Boarding  street  car  —  Pleading  —  Bill  think  the  plaintiff  should  be  compelled 
of  particulars  —  Medical  expenses.  —  In  to  specify  by  a  bill  of  particulars  the 
Stein au  t\  Metropolitan  Street  R'y  injury  complained  of,  its  nature,  loca- 
Co.  (New  York%  Supreme  Court,  A  pp.  tion,  and  extent.  We  think  the  court 
Div.%  First  Dept.%July%  1901J,  71  N.  Y.  below  correctly  ordered  an  itemized 
Supp.  256,  passenger  injured  while  statement  of  the  expense  that  the  plain- 
boarding  car,  order  granting  defend-  tiff  was  put  to  for  medical  and  surgical 
ant's  motion  for  bill  of  particulars  was  appliances;  but  we  think  the  particu- 
modified,  In  graham,  J.,  rendering  the  lars  should  be  confined  to  such  a  state- 
following  opinion:  "  This  action  was  ment,  and  that  the  plaintiff  should  not 
brought  to  recover  for  personal  inju-  be  compelled  to  furnish  the  defendant 
Ties,  the  complaint  alleging  that  the  with  the  names  and  addresses  of  the 
plaintiff  was  injured  by  one  of  the  cars  physicians,  the  number  of  visits,  and 
•of  the  defendant,  the  defendant's  agent  the  other  particulars  specified  in  the 
not  giving  her  sufficient  time  to  board  fourth  subdivision  of  the  defendant's 
thecal;  that  the  plaintiff  was  thrown  demand.  As  to  the  fifth  subdivision, 
to  the  street  and  seriously  injured,  and  we  think  the  court  correctly  required 
was  obliged  to,  and  did,  incur  great  the  plaintiff  to  state  the  number  of 
expense  for  medical  and  surgical  at-  weeks  that  she  was  confined  to  her  bed 
tendance,  appliances,  and  medicines,  as  alleged  in  the  fourth  paragraph  of 
The  order  required  the  plaintiff  to  give  the  complaint.  The  order  should  be 
a  bill  of  particulars  specifying  then  urn-  modified  by  requiring  plaintiff  to  give 
ber  of  the  defendant's  car  and  the  di-  the  particulars  of  the  expense  to  which 
recdon  in  which  it  was  and  had  been  she  was  put  for  medical  and  surgical 
moving,  and  the  name  and  numbers  of  attendance,  appliances,  and  medicines, 
the  conductor  and  gripman  in  charge  and  the  number  of  weeks  daring  which 
thereof.  We  do  not  think  the  court  she  was  confined  to  her  bed  as  alleged 
below  was  justified  in  compelling  the  in  the  fourth  subdivision  of  the  corn- 
plaintiff  to  give  the  particulars  above  plaint,  and  as  modified  affirmed,  with- 
specified,  as  the  plaintiff  never  got  out  costs.  AU  concur." 
upon  the  car.     It  cannot  be  assumed 
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from  driving  onto  the  defendant's  track  at  a  point  where  it  would 
be  dangerous  for  them  to  do  so,  by  reason  of  some  repairs  or 
changes  then  in  progress,  and  that  they  were  so  placed  by  the  fore- 
man of  one  B.  M.  Shanley,  who  was  doing  the  work,  and  whose 
relation  to  the  company  was  not  proved.  If  the  defendant  could, 
for  any  purpose,  be  held  responsible  for  the  maintenance  there  of 
the  ties,  it  is  quite  clear  it  could  not  be  chargeable  with  negligence 
towards  an  intending  passenger;  for  they  were  not  at  a  place  where 
it  could  reasonably  be  supposed  by  any  one  that  a  car  would  stop 
to  receive  or  discharge  passengers.  In  the  absence  of  any  contrary 
indication,  the  place  for  a  street  car  to  stop  at  an  intersecting 
street  is  opposite  a  sidewalk. 

The  plaintiff's  case  had  no  support  whatever  unless  upon  the  other 
.ground,  namely,  a  negligent  increase  of  the  speed  of  the  car. 
While  it  is  not  necessarily  a  negligent  act  to  get  on  or  off  a  slowly- 
moving  street  car,  yet,  in  order  to  charge  negligence  upon  the  per- 
son controlling  the  propulsion  of  the  £ar,  some  affirmative  act  of 
his,  showing  a  lack  of  due  care  for  the  probable  contingency  of  pas- 
sengers so  getting  on  or  off,  must  be  proved.  In  the  case  in  hand, 
for  example,  it  would  have  been  necessary  to  prove  that  the  motor- 
man  increased  the  speed  of  the  car  at  a  time  when  he  had  reason- 
able cause  to  suppose  that  a  passenger  might  be  in  the  act  of  get- 
ting upon  it.  It  is  almost  common  knowledge  that  the  normal 
stopping  place  of  an  electric  street  car  at  an  intersecting  street  is 
after  crossing  the  roadway  of  that  street.  Hence  the  group  of  pas- 
sengers awaiting  the  car  which  the  plaintiff  tried  to  board  stood  at 
the  lower,  and  not  at  the  upper,  corner  of  Union  street.  The 
motorman  necessarily  has  to  slacken  his  speed,  and  then  shut  off 
his  power  entirely,  in  order  to  make  the  normal  stop,  and  if, 
through  miscalculation,  the  momentum  of  the  car  will  not  carry  it 
far  enough,  he  may  have  to  again  apply  the  power;  and  it  may  hap- 
pen that  for  other  causes,  such  as  the  movement  of  persons  and 
vehicles  having  equal  rights  in  the  street,  he  may  be  obliged  to 
check,  and  then  accelerate,  his  speed.  It  is  too  much  to  expect 
that  in  these  operations  he  must  always  anticipate  that  persons 
standing  on  the  upper  corner  of  the  street  might  be  expecting  to 
board  the  moving  car.  The  plaintiff  testified  that  the  cars  of  this 
line  sometimes  stop  at  the  upper  corner  of  the  street,  and  that  on 
this  occasion  he  waved  his  hand  to  the  motorman ;  but  he  did  not 
testify  to  any  act  of  the  motorman  indicating  notice  of  the  signal, 
or  a  purpose  to  acquiesce  in  the  boarding  of  the  car,  as  it  moved 
along,  by  the  persons  standing  at  the  upper  corner  of  the  street. 
The  motorman  himself  testified  that  he  did  not  notice  any  motion 
Vol.  X  —  40 
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for  him  to  stop  from  any  one  on  the  upper  corner;  did  not,  in  fact,. 
observe  or  pay  attention  to  any  one  there,  but  simply  made  a  gradual 
decrease  of  speed  in  order  to  stop,  as  he  did  every  day,  at  the  lower 
corner,  where  on  this  morning  he  saw  the  usual  group  of  waiting 
passengers.  There  was  hardly  enough  proof  to  go  to  the  jury  of 
an  increase,  after  slackening,  of  the  speed  of  the  car.  The  plain- 
tiff's belief  that  the  car  did  go  faster  is  easily  understood  by  any 
one  who  has  ever  tried  to  board  a  moving  car  propelled  by  electricty. 

It  is  very  easy  to  underestimate  before  the  act  the  rate  of  speed 
which  is  found  to  exist  after  the  attempt  is  made.  The  only  wit- 
nesses who  observed  the  accident  and  were  called  by  the  plaintiff 
were  Charles  Thren  and  Murton  V.  Owen.  Thren  testified  merely 
that  the  plaintiff  went  to  take  hold  of  the  handle  as  the  car  slowed 
down,  and  it  started  right  on  again  when  he  had  hold  of  the  handle; 
but  Owen  testified  as  follows:  "  Q.  What  did  you  see  ?  A.  I  saw 
some  passengers  get  on,  and  I  saw  Schmidt  attempt  to  get  on,  bnt 
he  was  dragged.  Q.  Then  tell  what  you  saw,  and  how  he  got  on. 
A.  Well,  I  saw  him  partly  on  the  car.  Q.  Yes  ?  A.  Perhaps  I  may 
ha*e  been  forty  feet  away.  Q.  Well,  he  was  partly  on  the  car,  and 
what  was  the  car  doing  ?  A.  Well,  it  kept  right  on,  and  I  know 
that —  I  couldn't  say  whether  it  went  faster.  I  think,  perhaps,  it 
might  have  went  slower,  but  it  kept  on,  at  least.  Q.  Then  what 
happened  ?  A.  And  it  dragged  Mr.  Schmidt  over  these  ties."  The 
witnesses  for  the  defendant  testified  that  after  the  speed  slackened 
it  continued  to  decrease  until  the  car  stopped. 

Giving  the  full  effect  due,  in  a  review  by  writ  of  error,  to  the 
testimony  adduced  in  favor  of  the  plaintiff's  contention,  we  are  of 
opinion  that  there  was  none  on  which  a  jury  could  fairly  find  negli- 
.gence  chargeable  to  the  defendant,  and  that,  with  the  railroad  ties 
in  full  view,  the  plaintiff  assumed  all  risk  of  injury  from  them  when 
he  attempted  to  get  on  the  moving  car.  A  verdict  in  favor  of  the 
defendant  should  have  been  directed. 

It  should  be  noticed  that  the  only  claim  in  the  plaintiff's  declara- 
tion of  his  right  of  action  is  as  follows:  "  And  the  said  plaintiff 
[avers]  that  at  Irvington,  to  wit,  at  Newark,  in  the  county  of  Essex, 
aforesaid,  the  said  defendant  carelessly,  negligently,  and  improperly 
suffered  and  permitted  its  said  car  to  be  slackened  and  stopped  at 
a  place  along  said  Springfield  avenue  which  was  out  of  repair, 
obstructed,  unsafe,  and  dangerous,  so  that  the  said  plaintiff,  who- 
was  then  and  there  intending  to  be  and  become  a  passenger  on  said 
car,  who  was  then  and  there  invited  by  the  said  defendant,  by  its 
servants,  to  be  and  become  a  passenger  of  said  car,  and  who  then 
and  there  had  no  notice  or  warning  that  the  place  at  which  the  said 
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car  had  slackened  and  stopped  for  him,  the  said  plaintiff,  to  board 
the  same,  was  out  of  repair,  obstructed,  unsafe,  and  in  a  dangerous 
condition,  and  while  he,  the  said  plaintiff,  was  then  and  there  in 
the  act  of  boarding  said  car,  he,  the  said  plaintiff,  fell,  by  reason  of 
the  plaintiff's  foot  being  caught  in  some  railroad  ties,  which  the  said 
defendant  had  placed  in  close  proximity  to  the  place  where  the  said 
plaintiff  was  necessarily  obliged  to  board  the  said  car,  and  by  reason 
of  the  unsafe,  obstructed,  and  dangerous  condition  of  the  place 
then  and  there  furnished  and  provided  by  the  said  defendant  by 
him,  the  said  plaintiff,  as  access  to  the  said  car,  and  whereby  the 
said  plaintiff  then  and  there  sustained  a  broken  leg,"  etc.  There 
was  no  proof  whatever  of  the  facts  averred.  The  judgment  is 
reversed,  and  venire  de  novo  will  be  awarded. 


PARTRIDGE  v.  WOODLAND  STEAMBOAT 

COMPANY. 

Court  of  Errors  and  Appeals ^  New  Jersey \  June,  ipoi. 


CARRIERS  OF  PASSENGERS  — DUTY  AND  LI  ABILITY  —  PASSENGER 
ASSAULTED  BY  STRANGER  ON  STEAMBOAT— NEGLIGENCE  — 
ERRC^EOUS  INSTRUCTION. —  i.  Carriers  of  passengers  are  bound  to 
exercise  care  in  maintaining  order  and  guarding  those  they  transport 
against  violence,  fiom  whatever  source  arising,  which  might  be  reasonably 
anticipated  or  naturally  expected  to  occur. 

2.  It  is  a  cardinal  rule  for  the  control  of  a  trial  court  that  the  questions  submit- 

ted to  the  jury  should  be  within  the  issues  raised  by  the  pleadings 

3.  The  plaintiff  was  injured  by  being  attacked  by  a  stranger  while  a  passenger 

on  the  defendant's  steamboat.  The  sole  issue  made  by  (he  pleadings  in  the 
case  was  "  thai  the  master  atid  crew,  disregarding  their  duty  in  the  premises, 
made  no  effort  to  stop  and  quell  said  brawl  and  fight,  or  lo  protect  the  pas- 
sengers from  assaults,"  etc.  The  trial  judge  submitted  to  the  jury  the  ques- 
tion as  to  whether  the  defendants  were  not  negligent  in  not  having  a  special 
officer  on  the  boat  to  protect  the  passengers.  This  was  so  clearly  outside  the 
issue  as  to  be  legal  error,  which  must  lead  to  a  reversal  (i). 
(Syllabus  by  the  Court.) 

t.  See  Note  in  this  volume  on   the  Cas.,  where  the  same  are  chronolog- 

Liakility    of  Carrier  for  Assault  ically  grouped  and  arranged  in  alpha- 

Committed  on  Passenger  by  Fellow-  betical  order  of    States.     Subsequent 

passenger,  pages  77-83,  ante.  actions  on  the  same  topic,  to  date,  are 

For    actions    relating    to    Assaults  reported  in  vols,  i-io  Am.  Neg.  Rep., 

upon    Passengers,    from    the  earliest  and  the  current  numbers  of  that  series 

period  to  1897,  see  vol.  8  Am.   Neg.  of  Reports. 
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Error  to  Circuit  Court,  Camden  County. 

Action  by  Joseph  Partridge  against   the  Woodland    Steamboat 
Company.     From  judgment  for  defendant,  plaintiff    brings  error. 

Judgment  reversed. 

William  C.  French  and  George  A.  Vroom,  for  plaintiff  in  error. 

Jerome  B.  Grigg  and  Joseph  H.  Gaskill,  for  defendant  in  error. 

Fort,  J.  — The  defendant  is  a  steamboat  company,  and  the  owner 
of  the  Thomas  Clyde,  a  steamboat  used  by  it  in  the  transportation 
of  passengers  for  hire  from  the  city  of  Philadelphia  to  Pennsgrovc, 
in  the  county  of  Salem,  in  this  State.     On  the  26th  day  of  August. 
1899,  the  plaintiff  was  a  passenger  upon  said  boat  on  its  return  trip 
from  Pennsgrove  to  Philadelphia.     While  so  upon  said  boat,  at  or 
near  Camden,  in  this  State,  the  plaintiff  was  injured  by  other  pas- 
sengers upon  said  boat,  who  were  drunk,  boisterous,  and  fighting. 
The  plaintiff  was  not  engaged  in  the  fight,  and  was  injured  by  the 
reckless  and  malicious  conduct  of  fellow-passengers.     It  is  not  pre- 
tended that  the  plaintiff  in  any  way  contributed  to   the  injury,  or 
could  have  escaped  the  assault  which  was  inflicted  upon  him  by  the 
exercise  of  any  care  and  prudence  which  he  did  not  observe.       The 
ground   of   negligence   against   the   defendant,    as   alleged    in  the 
declaration,  is  stated  as  follows:  "  That  the  said  master  and  crew 
of  said  steamboat,  disregarding  their  duty  in  the  premises,  made  no 
effort  to  stop  and  quell  said  brawl  and  fight,  or  to  protect  the  other 
passengers  from  the  assault  and   blows  of  the  said  drunken  and 
boisterous  passengers,  but,  to  the  contrary,  neglected  and  refused 
to  attempt  to  stop  the  said  brawl,  and  to  protect  the  said  passen- 
gers from  injury  by  reason  thereof."     The  plea  was  the  general 
issue  —  not  guilty.     The  issue  thus  tendered  was,  did  the  defend- 
ant's officers  and  crew  of  the  boat  Thomas  Clyde  neglect  and  refuse 
to  attempt  to  stop  the  brawl  and  protect  the  passengers  from  injury  ? 
Upon  the  issue  raised  by  the  pleadings,  there  is  no  exception  in  the 
record  which  has  merit.     The  rulings  of  the  circuit  judge  on  the  evi- 
dence were  correct,  and  his  charge  was  also  an  accurate  statement  ( 
of  the  law,  as  applicable  to  the  duty  of  the  defendant  company,  as 
a  common  carrier,  to  protect  its  passengers.     Mr.  Justice  Lippin- 
cott,  speaking  for  the  Supreme  Court,  declares  the  rules  as  to  the 
duty  of  the  carrier  in  this  class  of  cases  to  be  this:  "  Carriers  of 
passengers  are  bound  to  exercise  the  utmost  care  in  maintaining 
order  and  guarding  those  they  transport  against  violence,  from  what- 
ever source  arising,  which  might  be  reasonably  anticipated  or  nat- 
urally  expected   to   occur.      The  carrier   must  exercise   the   care 
required  to  protect  the  passenger  from  violence,  even  by  a  stranger. 
The   carrier    is   bound   to   protect  from   the   insults   and   wanton 
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ufcafc  interference  of  strangers  and  fellow-passengers.     The  general  rule 

'  ^pios:  &  h         is  clear  that,  from  whatever  source  the  danger  may  arise,  if  it  be 
r  defeaiiipr         known  or  should  have  been  known,  care  must  be  exercised  to  pro- 
tect the  passenger  from  that  danger."     Ex  ton  v.  Central  R.  R.  Co., 
ttitffi'.  6*  N.  J.  Law,  7,  5  Am.  Neg.  Rep.  675,  42  Atl.  Rep.  486;  Flints. 

lCi?r-:>r  Norwich  &  N.  Y.  Transportation  Co.,  34  Conn.  554,  8  Am.  Neg. 

taxlKzz  Cas-  I03- 

cs^jir..;  It  is  rightly  contended,  however,   that  there  must  be  a  reversal 

„;•*, ',.-  because  the  judge,  in  his  charge,  submitted  to  the  jury  a  question 

from  which  they  might  find  negligence  in  the  defendant,  which 
was  not  within  the  issue  made  by  the  pleadings.  The  trial  judge 
charged  the  jury  as  follows:  "  It  is  in  evidence  that  this  boat  had 
no  special  officer  on  board.  It  formerly  had,  but  on  this  journey  it 
did  not  have;  neither  has  it  had  during  its  operation  by  the  present 
company.  The  evidence  is  that  the  captain  and  employees  are  its 
special  officers,  but  the  captain  has  his  special  duties;  and  you  may 
consider  —  it  is  a  proper  thing  for  you  to  consider  —  whether  or 
not  failure  to  have  a  special  officer  on  board  is  an  element  of  negli- 
gence in  this  case.  *  *  *  And  so,  here,  if  they  did  not  have  all 
\  the  time  on  board  of  that  boat  a  special  officer,  or  officers,  if  neces- 

x'"£\  sary,  you  may  consider  if  that  of  itself  was  an  element  of  negli- 

ks£-*  gence."     There  was  more  in  this  line,  calling  the  jury's  attention 

"-'*"  to  the  fact  that  the  captain  was  a  special  officer,  and  whether  the 

ff-^  captain  and  the  crew,  who  might  all  be  special  officers,  were  not  so 

#  *-  busy  with  their  duties  that  they  could  not  take  on  those  of  a  special 

Vr- '  officer  also.     The  whole  tenor  of  the  charge  clearly  indicated  to  the 

-•r'  jury  that  they  might  find  actionable  negligence  in  this  case,  for 

>^"  which  the  defendant  could  be  held,  from  the  mere  failure  to  have 

i^'  on  board  the  boat  a  special  officer  or  officers,  if  they  thought,  con- 

:::-'  sidering  the  character  of  the  service  in  which  the  boat  was  engaged, 

•$<:  such  a  special  officer  should  have  been  there.     The  pleadings  raised 

tf?  no  such  issue  as  that.     The  declaration  did  not  pretend  that  the 

.;*  boat  was  not  properly  manned,  or  that  there  was  an  insufficiency  of 

&"  crew  or  men   to  protect  the  passengers  in  any  emergency.     The 

sole  issue  made  by  the  pleadings  was  "  that  the  master  and  the 
:••  crew,     *     *     *    disregarding  their  duty  in  the  premises,  made  no 

effort  to  stop  and  quell  said  brawl  and  fight,  or  to  protect  the  pas- 
sengers from  assaults,"  etc.  The  defendants  were  not  asked  to 
meet  the  issue  of  whether  they  were  required  to  provide  a  special 
officer  in  addition,  or  as  a  part  of  the  crew.  Nor  was  the  case  tried 
upon  that  theory.  Yet  it  was  so  submitted  to  the  jury.  It  was 
not  ever  made  a  part  of  the  plaintiff's  case  by  the  proofs  that  there 
was  no  special  officer  on  the   boat,  except  as   it  appeared   in   a 
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voluntary  statement  of  a  witness  on  cross-examination,  in  this  wise: 
"  Q.  And  all  these  other  occurrences,  then,  that  you  mention  — 
Did  the  employees  of  the  boat  restore  order  immediately  after  any 
disturbance  would  occur?  A.  Well,  sometimes  they  would,  and 
sometimes  the  order  would  be  restored  by  the  friends.  Q.  Before 
they  could  get  to  them  ?  A.  Yes,  sir;  because  usually  that  had  a 
special  officer  there  in  uniform.  Q.  Who  would  look  after  the  quiet 
of  the  boat  ?  A.  Yes,  sir;  one  man."  And  on  redirect  the  same 
witness  said:  "  Q.  Well,  you  mentioned  there  being  a  special 
officer  there  frequently  in  uniform.  Did  you  see  him  there  that 
date  ?  A.  No,  sir.  Q.  Did  you  see  him  when  you  went  down 
there  ?  A.  No,  sir;  not  on  that  day."  A  witness  for  the  defendant 
testified  on  cross-examination  as  follows:  "  Q.  And  did  you  have 
any  special  officers  detailed  to  preserve  order  there,  or  not  ?  A.  No ; 
we  did  not  carry  any  special  officers.  The  captain  acted  as  special 
officer.  Q.  Well,  that  answered  my  question.  You  say  you  have 
no  special  officer?  A.  No."  This  is  all  the  evidence  in  the  case 
as  to  a  special  officer,  and  it  only  came  as  voluntarily  or  inci- 
dentally when  the  crew  was  being  inquired  about.  The  charge  of 
the  court  made  the  finding  by  the  jury  that  no  special  officer  was 
employed,  of  itself,  one  of  the  grounds  from  which  they  might  find 
negligence  in  the  defendant.  Both  in  actions  of  contract  and  tort 
this  court  has  held  that  the  trial  court  can  only  submit  to  the  jury 
questions  within  the  issue.  Mr.  Justice  Dixon  thus  states  the  prin- 
ciple: "  It  is  a  cardinal  rule  for  the  control  of  a  trial  court  that  the 
questions  submitted  to  the  jury  should  be  within  the  issues  raised  by 
the  pleadings."  Electric  Co.  v.  Sweet,  59  N.  J.  Law,  441,  31  Atl. 
Rep.  721;  Martinez  v.  Runkle,  57  N.  J.  Law,  111,  30  Atl.  Rep.  593. 
For  this  error,  fully  covered  by  the  exceptions,  the  judgment  must 
be  reversed,  and  a  venire  de  novo  awarded. 


GULF,  COLORADO  AND  SANTA  FE  RAILWAY 

COMPANY  V.  NEWMAN. 

Court  of  Civil  Appeals,  Texas,  October,  ipoi. 


EMPLOYEE  INJURED  WHILE  OPERATING  STATIONARY  ENGINE  — 
FAILURE  TO  WARN  EMPLOYEE  — DUTY  OF  FOREMAN  TO 
INSTRUCT  EMPLOYEE— NEGLIGENCE  FOR  JURY.—  In  an  action 
to  recover  damages  for  injuries  sustained  by  plaintiff  while  operating  a 
stationary  engine  for  defendant  in  its  shops,  it  appeared  that  plaintiff  had 
been  attending  to  the  engine  boilers  for  about  a  year  before  the  accident; 
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that  he  was  told  by  his  foreman  that  he  would  have  to  take  charge  of  the 
engine  one  night;  that  he  protested  against  doing  so,  as  he  knew  nothing 
about  running  the  engine;  that  he  was  told  to  take  charge  of  it,  or  leave 
defendant's  employ;  that  the  foreman  did  not  instruct  him  how  to  run  the 
engine  or  warn  him  of  the  danger;  and  that  while  trying  to  start  the 
engine  he  was  injured.  Held,  that  the  question  of  negligence  was  properly 
left  to  the  jury,  and  the  evidence  was  sufficient  to  sustain  the  verdict  for 
plaintiff. 
DANGEROUS  MACHINERY  — DUTY  OF  FOREMAN  TO  INSTRUCT 
EMPLOYEE.  —  In  such  action  it  was  held  that  it  was  the  duty  of  the  fore- 
man to  have  warned  plaintiff  of  the  danger  of  operating  the  engine  and  to 
x  have  instructed  him  as  to  the  proper  manner  of  starting  a  stationary 
engine,  and  failure  to  do  so  was  negligence,  and  for  injury  resulting  from 
such  negligence,  defendant  was  liable. 

Appeal  from  District  Court,  Johnson  County. 

Action  by  C.  £.  Newman  against  the  Gulf,  Colorado  and  Santa 
Fe  Railway  Company.  From  judgment  for  plaintiff,  defendant 
appeals.     Judgment  affirmed. 

Ramsey  &  Odell  and  J.  W.  Terry,  for  appellant. 

J.  A.  Stanford  and  D.  M.  Watkins,  for  appellee. 

Bookhout,  J.  —  This  suit  was  instituted  by  the  appellee  in  the 

District  Court  of  Johnson  county  to  recover  damages  for  personal 

injuries  alleged  to  have  been  sustained  by  him  while  operating  a 

-stationary  engine  for  appellant  in  its  shops  at  Cleburne.     A  trial 

resulted  in  a  verdict  for  the  plaintiff,  and  defendant  has  appealed. 

Appellant's  first,  second,  third,  and  fourth  assignments  of  error 
are  grouped,  and  thereunder  it  is  contended  that  the  trial  court 
•erred  in  not  granting  defendant's  motion  for  a  new  trial,  for  that 
the  verdict  is  contrary  to  the  evidence,  in  that  the  evidence  showed 
that  plaintiff  had  been  in  and  about  said  engine  for  about  one  year 
before  the  date  of  said  injuries;  that  he  had  seen  other  employees 
about  said  engine,  and  knew  the  method  of  starting  the  same,  and 
had  himself  at  various  times  been  in  charge  of  the  same,  running 
and  operating  the  same,  and  was  advised  of  such  dangers  as  existed 
in  attending  and  operating  said  machinery;  that  there  is  no  evidence 
that  the  agents  and  servants  of  defendant  having  control  of  said 
engine  had  any  reason  to  believe  or  did  believe  that  he  stood  in 
need  of  any  instructions  or  warning  with  respect  to  the  method  of 
■operating  said  machinery.  The  evidence  showed  that  about  ten 
o'clock  at  night  of  June  14,  1900,  while  appellee  was  operating  a 
stationary  engine  for  the  purpose  of  pumping  water  to  be  used  in 
appellant's  engines  at  its  shops  in  Cleburne,  he  found  upon  an 
examination  that  the  tank  into  which  the  water  was  being  pumped 
was  full,  and  he  thereupon  shut  down  the  engine..     About  twelve 
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o'clock  he  made  another  examination,  and  ascertained  that  the 
water  in  the  tank  was  getting  low,  and  he  concluded  to  start  up 
the  engine.  For  this  purpose  he  took  a  piece  of  steam  pipe  about 
two  inches  in  diameter  and  four  feet  long,  and  put  it  through  the 
spokes  of  the  drive  wheel  on  the  foundation,  and  attempted  to  lift 
the  wheel  off  its  balance.  When  he  moved  it  off  its  balance 
the  wheel  began  to  revolve  very  rapidly,  and  before  he  could  get  the 
rod  out  it  caught  in  the  spokes  and  knocked  him  down,  causing  the 
injuries  complained  of.  The  starting  of  the  engine  in  this  manner 
with  the  rod  was  dangerous.  The  safe  and  proper  way  to  start  the 
engine  was  to  let  the  air  and  steam  out  of  the  cylinder,  and  then 
turn  on  the  steam.  Plaintiff  had  been  firing  the  boilers  connected 
with  said  engine  for  about  one  year  prior  to  the  injury.  It  was 
shown  that  the  boilers  were  separate  and  distinct  from  the  engine, 
and  that  plaintiff  was  instructed  to  keep  away  from  the  engine  and 
have  nothing  to  do  with  it,  and  he  says  he  obeyed  these  instruc- 
tions. His  duty  as  fireman  was  to  shovel  coal  into  the  furnace. 
Theodore  Homburg  was  the  foreman  in  charge  of  the  engine  house. 
On  the  afternoon  of  June  14,  1900,  plaintiff  was  told  by  Homburg 
he  would  have  to  take  charge  of  the  engine  that  night.  He  pro- 
tested and  told  Homburg  that  he  did  not  want  the  job,  and  knew 
nothing  about  running  the  engine.  Homburg  replied  that  Mr. 
Laudner,  the  general  foreman  of  the  shops,  had  said  that  plaintiff 
would  have  to  take  charge  of  the  engine,  or  leave  the  service  of 
the  company.  Homburg  did  not  instruct  plaintiff  how  to  run  the 
engine,  or  warn  him  of  the  danger.  The  evidence  shows  that  the 
iron  bar  was  kept  in  the  engine  room,  and  frequently  used  for  the 
purpose  of  lifting  the  balance  wheel  off  its  balance.  Plaintiff  had 
seen  other  employees  start  the  engine  by  lifting  the  wheel  off  its 
balance  with  the  rod.  The  plaintiff  testified  that  the  only  way  he 
knew  how  to  start  the  engine  was  by  lifting  the  wheel  off  the  bal- 
ance with  the  rod  in  the  way  adopted  by  him;  that  he  had  never 
been  warned  of  the  danger  of  starting  the  engine  in  this  manner, 
and  was  ignorant  of  the  danger.  He  also  stated  that  he  was  igno- 
rant of  the  mechanism  of  an  engine,  and  did  not  know  that  when 
the  steam  was  turned  into  an  engine  it  remained  there,  but  sup- 
posed that  it  escaped  in  pipes  underneath  the  engine.  The  evi- 
dence as  to  whether  or  not  appellee  had  been  warned  of  the  danger 
attending  the  starting  of  the  engine  with  the  rod  is  conflicting.  It 
was  shown  that  during  the  month  of  March,  previous  to  the  injury, 
appellee  had  charge  of  the  engine  for  five  nights.  He  testified  that 
the  engine  was  not  shut  down  during  the  time  he  operated  it  in 
March,  and  that  he  never  had  occasion  to  start  the  engine  until  the 
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time  he  was  injured.  In  this  connection  the  court  charged  the  jury 
as  follows:  "  If,  at  the  time  plaintiff  was  employed  by  the  agents  of 
the  defendant  company  to  operate  the  engine  and  drive  wheel 
thereof  in  question,  he  was  ignorant  of  the  duties  of  such  position 
and  the  dangers  incident  thereto,  and  if  such  facts  were  known  to 
the  agent  of  defendant  company  who  employed  him,  then  it  was 
the  duty  of  such  agent  to  have  instructed  plaintiff  how  to  operate 
said  engine  and  drive  wheel,  and  to  have  warned  him  of  the  dan- 
gers incident  to  starting  said  drive  wheel;  and  if  such  agent  failed 
so  to  do,  and  if  such  failure  was  negligence  on  the  part  of  said 
agent,  and  if  plaintiff  was  thereby  injured,  and  if  such  failure  on  the 
part  of  defendant's  agent  was  the  direct  cause  of  such  injury,  and  if 
plaintiff  did  not  contribute  thereto  by  some  negligent  acts,  as  herein- 
after explained,  you  will  find  for  the  plaintiff."  This  charge  is 
assigned  as  error.  This  charge  is  correct.  Homburg,  who  was  the 
foreman  in  charge  of  the  engine  room,  and  who  placed  plaintiff  in 
charge  of  the  engine,  knew  plaintiff  was  inexperienced  in  its  opera- 
tion and  ignorant  of  the  dangers.  Such  being  the  case,  he  should 
have  warned  plaintiff  of  the  danger.  The  operating  of  the  engine 
was  outside  plaintiff's  regular  employment,  and  was  more  hazardous. 
In  such  case  the  servant  does  not  assume  the  risk.  Shear.  &  R.  Neg., 
sec.  186a.  The  danger  resulting  from  starting  the  wheel  with  the  rod 
does  not  seem  to  have  been  apparent.  The  trial  court  properly  left 
the  question  of  negligence  to  the  jury.  Bonnet  v.  Railway  Co.,  89 
Tex.  72,  33  S.  W.  Rep.  334. 

We  think  the  evidence  is  sufficient  to  justify  the  jury  in  conclud- 
ing that  it  was  dangerous  to  start  the  engine  with  the  rod,  and  that 
appellee  was  ignorant  of,  and  had  not  been  warned  of,  such  danger; 
but  he  was  ignorant  of  the  manner  of  operating  and  starting  the 
engine,  and  this  was  known  to  Homburg  when  he  placed  him  in 
charge  of  the  engine;  that  it  was  the  duty  of  Homburg,  the  fore- 
man in  charge  of  the  engine  room,  to  have  warned  plaintiff  of  the 
danger  in  operating  the  engine,  and  to  have  instructed  him  as  to 
the  proper  manner  of  starting  it;  that  Homburg's  failure  to  do  this 
duty  in  these  respects  was  negligence,  and  that  the  railway  is 
chargeable  for  such  negligence,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury  to  plaintiff;  and  that  he  sustained 
damages  in  the  amount  found  by  the  jury.  Plaintiff  was  not  guilty 
of  contributory  negilgence. 

Finding  no  reversible  errors  in  the  record,  the  judgment  is  affirmed. 


i 
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WISKIE  V.  MONTELLO  GRANITE  COMPANY. 

Supreme  Court,  Wisconsin,  October,  ipoi. 


EMPLOYEE  INJURED  BY  UNEXPECTED  EXPLOSION  WHILE  BLASTING 
—  NEGLIGENCE  OF  FOREMAN  —  FELLOW-SERVANT.  —  In  an  action 
1  to  recover  damages  for  injuries  sustained  by  plaintiff,  an  employee  of  defend- 
ant, caused  by  an  unexpected  explosion  of  a  powder  blast  while  plaintiff  was 
working  in  defendant's  quarry,  which  explosion  was  alleged  to  be  due  to  the 
defendant's  foreman's  improper  and  negligent  preparation  of  the  blast,  it 
was  held  that  plaintiff,  with  other  workmen  engaged  in  blasting  in  defend- 
ant's quarry,  was  a  fellow-servant  with  the  foreman  conducting  such  blast- 
ing (i). 

ASSUMPTION  OF  RISK.  —  Where  plaintiff  and  defendant's  foreman  had 
worked  together  in  defendant's  qnarry  for  fourteen  years  in  the  same  kind 
of  service,  and  having  the  same  relation  to  each  other,  it  was  held  that 
plaintiff  assumed  the  risk  of  employment  (2). 

* 

Appeal  from  Circuit  Court,  Marquette  County. 

Action  by  Adam  Wiskie  against  the  Montello  Granite  Company. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Judg- 
ment affirmed. 

"  This  is  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  December  17,  1900,  while  in  the  employ  of 
the  defendant  in  its  granite  quarry,  by  reason  of  the  unexpected 
•explosion  of  a  powder  blast  beneath  a  rock  on  which  he  was  at  work 
~at  the  time.  Issue  being  joined,  and  trial  had,  the  court,  at  the 
close  of  the  testimony  on  the  part  of  the  plaintiff,  granted  a  nonsuit, 
4md  from  the  judgment  entered  thereon  the  plaintiff  brings  this 
appeal.  The  plaintiff  testified  to  the  effect:  That  he  was  thirty-six 
years  of  age.  That  he  had  worked  for  the  defendant  three  years, 
most  of  the  time  drilling  holes  in  the  rock  with  steam  or  air  drills. 
That  he  was  so  at  work  Friday,  December  14,  1900,  when  Pender, 
the  defendant's  foreman,  told  him  to  bar  some  stone  loose,  and  pat 
-chains  on  them,  and  get  them  ready  for  the  derrick.  Two  other 
workmen,  C.  and  GM  were  working  dn  another  stone  glutting  it,  — 
raising  it  up  from  the  bottom,  and  driving  it  off  from  the  main  body 
of  the  rock.     Gluts  are  made  of  iron  or  steel,  and  of  different  sizes, 

1.  For  other  actions  relating  to  Blast-  sions,  in  this  volume,  pages  87-106. 

ing  Accidents,  from  1897  to  date,  see  ante. 

vols.    1-10  Am.  Nbg.  Rbp.,  and    the       a.  See  Note  on  Assumption  or  Risk, 

current  numbers   of    that    series   of  in  7  Am.  Nbg.  Rsp.  97-11  i;  also  note 

Reports.  on  the  same  question,  in  this  volume. 

See  Note  on  Liability  for  Explo-  pages  212-230,  ant*. 
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—  from  one  to  two  inches  in  diameter;  and  they  run  to  a  point,  — 
wedge  shape.  To  glut  stone  out,  the  men  drill  the  stone  out  and 
-crack  it.  Then  Pender  had  C.  and  G.  put  gluts  in  and  glut  it  out; 
one  to  glut  from  the  top,  and  the  other  from  the  bottom.  They 
had  glutted  from  the  bottom,  and  raised  the  stone  an  inch  and  a 
half.  The  stone  was  eight  or  nine  feet  long,  five  or  six  feet  across, 
and  six  or  seven  feet  thick.  The  seam  was  eight  or  nine  feet  long, 
six  or  seven  feet  deep,  and  half  an  inch  wide.  Late  in  the  afternoon 
of  Friday,  Pender  stopped  C.  and  G.  from  glutting,  and  told  them 
that  they  could  not  get  the  stone  out  in  that  way;  that  he  would 
get  it  out  for  them.  Pender  went  after  the  powder,  and  sent  him  for 
a  lump  of  clay.  When  they  returned,  Pender  went  to  pouring  the 
powder  from  a  tin  can,  holding  about  a  pint,  into  the  seam  or  crack, 
and  continued  until  he  had  emptied  four  cans  into  it,  and  then  told 
him  to  get  the  kerosene,  that  the  powder  was  running  away.  That 
he  got  the  kerosene,  and  Pender  took  the  can,  and  poured  it  into 
the  crack.  He  then  poured  another  can  of  powder  into  the  crack, 
and  some  more  kerosene,  and  followed  it  by  two  more  cans  of 
powder.  Then  it  filled  clear  to  the  top  with  powder,  and  Pender 
then  put  in  his  fuse,  and  sent  him  for  dirt.  He  brought  a  shovel  of 
moist  sand,  and  Pender  put  it  on  the  top  of  the  powder.  Pender 
then  packed  the  dirt  with  his  hands  all  along  the  top  of  the  crack, 
and  told  C.  and  G.  to  get  some  wood  to  put  on  top,  and  told  him 
to  take  the  tools  away  from  the  front  of  the  blast.  After  those 
things  were  done  as  so  directed,  Pender  ordered  the  men  out  of 
the  hole,  and  then  Pender  gave  the  signal  to  blow  the  horn,  to  let 
people  know  there  was  going  to  be  a  blast.  The  crack  into  which 
the  powder  was  so  put  extended  from  the  top  to  the  bottom  of  the 
rock,  and  was  one-half  an  inch  wide  clear  down  to  the  bottom. 
When  the  signal  was  so  given,  C.  and  G.  and  Pender  and  himself 
came  down  to  the  corner  twelve  or  thirteen  rods  away  from  the 
blast.  When  the  blast  exploded,  he  was  looking  down  the  street, 
paying  no  attention,  and  did  not  hear  the  report.  That  Pender 
first  hollered  "  All  over  !  "  which  meant  that  the  blast  had  gone  off. 
When  they  returned  to  the  hole,  Pender  told  him  to  bar  and  chain 
stone  again,  and  told  C.  and  G.  that  they  would  "  have  to  cut  that 
stone  again,"  and  with  his  chalk  and  line  Pender  marked  where  they 
were  to  cut  the  stone.  The  two  ends  of  the  stone  were  free,  and 
the  side  against  the  rock  was  separated  from  it  about  half  an  inch. 
That  was  the  width  of  the  crack.  C.  and  G.  drilled  across  the 
«tone  from  the  seam  to  the  front  of  the  stone,  and  while  they  were 
doing  that  he  continued  getting  out  stone  with  a  crowbar,  and 
chaining  them,  until  the  bell  rung,  and  they  all  quit  for  the  night* 


636  American  Negligence  Reports. 

The  next  morning  (Saturday)  Pender  said,  "  We  won't  work  to-day; 
it  looks  like  a  bad  day; "  and  so  he  went  home,  and  did  not  return 
until  Monday  morning,  December  17,  1900.     Pender  then  said  that 
C.  was  not  coming  out  that  morning,  and  that  he  should  help  drill 
that  line  which  Pender  had  marked  on  Friday.     That  he  then  went 
to  work  on  that  line  and  on  the  stone  they  had  been  glutting  out 
The  holes  were  drilled  about  two  inches  deep,  and  three  or  four 
inches  apart.     The  wedges  were  put  in  and  the  stone  broken  by  G. 
The  stone  was  drilled  from  the  free  end.     The  piece  drilled  off  was 
four  feet  long.     After  the  stone  was  broken,  Pender  told  htm  to 
take  the  strike  hammer,  and  go  and  drive  the  gluts  where  C.  had 
been  drilling  on  Friday.     The  powder  had  been    poured   in   right 
near  those  gluts,  — poured  down  from  the  top  of  the  stone.     He 
took  the  strike  hammer,  and  went  there  to  drive  on  the  gluts  while 
G.  was  driving  on  the  side.     That  while  so  driving  the  explosion 
went  off,  and  made  him  totally  blind.     He  then  heard  Pender  say, 
"  Oh,  God!  I  supposed  that  the  rain  soaked  the  powder  out."     That 
when  the  blast  so  went  off  Pender  was  about  four  feet  away  from 
him.     The  explosion  was  loud.     The  powder  came  right  from  the 
top  where  he  was  driving  the  gluts.     That  G.  and  he  were  striking 
at  about  the  same  time;  he  on  the  top,  and  G.  on  the  side.     After 
the  explosion  G.  led  him  away  to  the  doctor's  office,  and  it  was 
about  seven  weeks  before  he  could  see,  and  during  the  time  suffered 
a  great  deal  of  pain.     He  was  hired  by  Pender,  and  received  $1.75 
per  day.     Pender  ordered  the  men  about  in  the  quarry.     No  one 
else  had  anything  to  do  ordering  the  men  in  the  quarry.     Pender 
attended  to  the  placing  of  the  blasts  and  putting  in  the  powder  at 
all  times.     He  never  handled  the  powder,  and  did  not  know  any- 
thing about  placing  blasts.     That  he  did  not  know  anything  about 
there  being  powder  in  there  when  the  blast  went  off  the  second  time. 
Pender  did  not  do  any  glutting,  and  did  no  glutting  on  this  rock. 
On  cross-examination  the  plaintiff  testified  to  the  effect:  That  he 
had  been  employed  by  the  former  owners  of  this  same  quarry,  and 
had  so  worked  for  them  eleven  or  twelve  years.     That  he  had  been 
working  in  this  quarry  altogether  for  about  fourteen  years.     That 
during  that  time  he  had  been  doing  general  work,  covering  every- 
thing, except  handling  powder  —  blasting.     Pender  was  the  foreman 
under  such  former  owners.     They  had  used  seam  blasting  in  the 
quarry  ever  since  he  first  started  to  work  there,  and  Pender  handled 
the  powder  during  all  that  time.     It  was  usual  for  Pender  to  have 
somebody  get  sand,  dirt,  powder,  and  oil  for  him.     He  would  call 
for  it.     This  rock  was  drilled  first  and  cracked.     That  it  very  often 
happened  that  a  rock  was  drilled  and  cracked,  and  then  a  seam  blast 
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put  in  to  blow  it  out.  That  that  had  been  done  on  rock  on  which 
he  was  drilling.  Whatever  Pender  called  for,  he  would  get.  He 
never  knew  of  an  occasion  before  when  a  blast  failed  to  move  the 
rock.  That  this  was  the  first  time  he  ever  saw  that  occur.  At  the 
time  of  the  explosion  Pender  was  giving  orders.  Just  before,  he 
was  doing  nothing.  His  work  on  Friday  was  ten  or  twelve  feet 
from  the  rock.  On  Monday  he  examined  the  rock  to  see  the  position 
of  the  gluts,  and  he  was  sure  they  were  not  put  in  after  the  blast  on 
Friday,  but  were  put  in  before  the  first  blast,  and  remained  there. 
He  saw  them  after  the  first  blast,  but  did  not  examine  the  seam  to 
see  whether  it  was  wider  before  than  after  that  blast.  That  it 
seemed  to  be  about  half  an  inch  wide,  as  before.  He  did  not  use 
the  steam  drill  Monday  morning  because  Pender  ordered  him  to  use 
the  hand  hammer.  He  had  attempted  to  glut  off  rocks  as  large  as 
that  before.  It  looked  to  him  as  though  the  bottom  of  the  rock 
was  flat,  — but  he  could  not  see  under  it,  and  did  not  look.  He 
had  seen  Pender  pour  kerosene  oil  into  a  seam  blast  before,  but  did 
not  know  how  many  times.  He  did  not  know  whether  it  was  a 
usual  blast  in  comparison  with  blasts  he  had  seen  Pender  put  in 
before,  nor  whether  the  powder  was  larger  or  smaller  grain.  The 
powder  was  black  fine  powder.  There  was  blasting  in  the  quarry 
two,  three,  or  four  times  a  -veek;  sometimes  two,  three,  or  four 
times  a  day.  He  saw  smoke  at  such  times,  but  paid  no  attention 
to  it.  From  what  he  saw  and  what  occurred  on  Friday,  he  thought 
the  powder  had  all  exploded,  and  it  did  not  occur  to  him  that  there 
might  be  some  powder  unexploded.  He  supposed  the  blast  had 
gone  off  from  the  smoke.  Such  is  a  general  outline  of  the  circum- 
stances under  which  the  plaintiff  was  injured,  as  detailed  by  himself. 
Some  of  his  testimony  was  corroborated  by  three  other  workmen 
in  the  same  quarry.  There  were  also  two  expert  witnesses  on  the 
part  of  the  plaintiff  whose  testimony  tended  to  prove  that  the  seam 
blast,  as  prepared  or  charged  by  Pender  on  Friday,  was  improper; 
that  the  usual  and  customary  way,  and  in  fact  the  only  proper  way, 
is  first  to  make  a  base  for  the  powder  by  pouring  sand  into  the  crack 
or  seam  so  as  to  confine  the  powder  to  certain  limits,  and  then  put 
in  the  powder,  so  that  the  explosion  will  ignite  all  the  powder;  but 
that,  in  case  the  explosion  is  only  partial,  then  more  sand  should 
be  poured  into  the  seam,  so  as  to  cover  up  the  powder  in  there,  and 
make  a  new  base  for  the  second  charge  of  powder  to  be  exploded, 
and  that  it  is  dangerous  to  drill  or  glut  the  rock  until  after  all  the 
powder  which  had  been  put  in  had  been  exploded;  that  the  soaking 
of  powder  by  a  common  rain  will  not  entirely  destroy  the  explosive 
effect  of  powder,  as  it  is  glazed  over  with  graphite  so  as  to  resist 
the  water,  although  the  water  would  in  time  destroy  such  effect.'* 
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Fowler  &  McNamara,  for  appellant. 

Turner,  Pease  &  Turner  and  John  Barry,  for  respondent. 

Cassoday,  Ch.  J.  (after  stating  the  facts).  — The  gist  of  the  com* 
plaint  is  that  the  defendant  negligently  failed  to  furnish  to  the 
plaintiff  a  reasonably  safe  place  in  which  to  work,  and  to  keep  and 
maintain  the  same  in  a  reasonably  safe  condition.  This  is  made 
more  plain  by  the  allegations  therein  to  the  effect  that  Pender 
improperly  prepared  the  blast;  that  he  knew,  or  ought  to  have 
known,  that  it  had  not  wholly  exploded  on  Friday;  that  that  made 
it  his  duty  to  renew  the  blast,  as  stated  in  the  expert  testimony; 
that  he  negligently  failed  to  do  so,  and  then  negligently  and  care- 
lessly set  the  plaintiff  to  work  on  the  rock  on  Monday  to  remove 
and  separate  the  same  from  the  main  body  by  glutting,  as  indicated 
in  the  testimony.  In  other  words,  the  negligence  complained  of  is 
the  negligence  of  Pender,  who,  with  the  assistance  of  the  plaintiff, 
prepared  the  blast  on  Friday.  Pender  and  the  plaintiff  had  together 
worked  in  that  quarry  for  fourteen  years  prior  to  the  accident. 
During  that  time  Pender  had  had  charge  of  the  men,  and  personally 
conducted  the  blasting.  In  doing  so  he  was  assisted  by  others, 
including  the  plaintiff.  Such  blasting  occurred  two,  three,  or  four 
times  a  week,  and  sometimes  two,  three,  or  four  times  a  day. 
Never  before  the  occasion  in  question  had  a  blast  failed  to  fully 
explode.  There  is  no  pretense  of  any  negligence  on  the  part  of  the 
defendant,  except  in  what  Pender  so  did  and  so  omitted  to  do  on 
the  occasion  in  question.  The  question  recurs  whether  the  plaintiff 
can  recover  from  the  defendant  by  reason  of  such  negligence  on  the 
part  of  Pender.  The  defendant  contends  that  there  can  be  no  recov- 
ery, by  reason  of  the  fart  that  the  plaintiff  and  Pender  were  co-em. 
ployees  in  the  work  of  such  blasting.  The  plaintiff  contends  that 
they  were  not  co-employees.  All  must  agree  that  at  common  law  the 
master  is  not  responsible  for  injury  to  a  servant,  caused  wholly  by  the 
negligence  of  a  fellow-servant.  Courts  differ  widely,  however,  as 
to  who  constitute  such  fellow-servants.  In  this  State,  and  most  of 
the  other  States,  it  is  firmly  settled  that  it  does  not  depend  upon  the 
grade  or  rank  of  the  servant  whose  negligence  caused  the  injury, 
but  upon  the  nature  of  the  service  being  performed  by  them  and  in 
which  the  negligence  occurs.  Dwyer  p.  Express  Co.,  82  Wis.  307, 
52  N.  W.  Rep.  304,  and  cases  there  cited;  Kliegel  v.  Manufacturing 
Co.,  84  Wis.  148,  53  N.  W.  Rep.  11 19;  Stutz  ».  Armour,  84  Wis. 
623,  54  N.  W.  Rep.  1000;  Hartford  v.  Railroad  Co.,  91  Wis.  374, 
379,  64  N.  W.  Rep.  1033;  Prybilski  v.  Railway  Co.,  98  Wis.  413,  74. 
N.  W.  Rep.  117;  Dahlke  v.  Steel  Co.,  100  Wis.  431,  76  N.  W.  Rep. 
362;  Portance  v.  Coal  Co.,  101  Wis.  574,  77  N.  W.  Rep.  875;  Adams 
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v.  Snow,  106  Wis.  152,  81  N.  W.  Rep.  983;  Mielke  z>.  Railroad  Co., 
103  Wis.  1,  5,  6,  79  N.  W.  Rep.  22;  Liermann  v.  Dry- Dock  Co. 
(Wis.),  86  N.  W.  Rep.  182.  For  earlier  cases  in  this  court,  see 
Toner  v.  Railway  Co.,  69  Wis.  197,  198,  31  N.  W.  Rep.  104,  33  N. 
W.  Rep.  433.  The  rule  stated  is  mentioned  in  a  standard  work  as 
the  "  approved  doctrine,"  and  the  authorities  cited  from  most  of  the 
States  and  the  English  courts  justify  the  statement.  12  Am.  and 
Eng.  Enc.  Law  (2d  ed.)  933-942.  The  Supreme  Court  of  the  United 
States  has  repeatedly  affirmed  the  rule  mentioned,  especially  during 
the  last  few  years.  Railroad  Co.  v.  Baugh,  149  U.  S.  368,  379-390, 
13  Sup.  Ct.  Rep.  914;  Railroad  Co.  v.  Keegan,  160  U.  S.  259,  i& 
Sup.  Ct.  Rep.  269;  Railroad  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup. 
Ct.  Rep.  843;  Railroad  Co.  v.  Charless,  162  U.  S.  359,  16  Sap.  Ct. 
Rep.  848;  Martin  v.  Railroad  Co.,  166  U.  S.  399,  17  Sup.  Ct.  Rep. 
603;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  323,  7  Am.  Neg» 
Rep.  182,  20  Sup.  Ct.  Rep.  85,  44  L.  Ed.  181.  See  also  Stevens  :-. 
Chamberlain,  51  L.  R.  A.  513,  and  note  (s.  c,  40  C.  C.  A.  421,  ioo- 
Fed.  Rep.  378).  These  cases  overrule  the  Ross  case,  112  U.  S.  377, 
5  Sup.  Ct.  Rep.  184,  and  disapprove  the  rule  in  force  in  Ohio  and 
some  other  States.  In  most  of  the  cases  cited  the  foreman  or  man- 
ager of  the  work  was  the  person  guilty  of  the  negligence  coirplained 
of.  Thus  the  Supreme  Court  of  the  United  States  has  expressly 
held  that:  "A  common  day  laborer  in  the  employ  of  a  railroad  com- 
pany, who,  while  working  for  the  company,  under  the  order  and 
direction  of  a  section  boss  or  foreman,  on  a  culvert  on  the  line  of 
the  company's  road,  received  an  injury  by  and  through  the  negli- 
gence of  the  conductor  and  of  the  engineer  in  moving  and  operating 
a  passenger  train  upon  the  company's  road,  is  a  fellow  servant  with 
such  engineer  and  such  conductor  in  such  a  sense  as  exempts  the 
railroad  company  from  liability  for  the  injury  so  inflicted."  Rail- 
road Co.  v.  Hambly,  154  U.  S.  349,  355,  356,  14  Sup.  Ct.  Rep.  983. 
In  that  case  Mr.  Justice  Brown,  speaking  for  the  court,  states  the 
rule  as  indicated,  and  cites  cases  in  support  of  it  from  fifteen, States, 
including  Wisconsin.  He  also  cites  cases  holding  the  contrary 
doctrine.  That  case  is  quite  similar  in  its  facts  and  ruling  to  Cooper 
r.  Railway  Co.,  23  Wis.  668,  and  Toner  v.  Railway  Co.,  69  Wis. 
197-199,  31  N.  W.  Rep.  104,  33  N.  W.  Rep.  433.  So  in  a  more 
recent  case  the  Supreme  Court  of  the  United  States  has  held  that: 
"  Where  the  business  of  a  mining  corporation  is  under  the  control 
of  a  general  manager,  and  is  divided  into  three  departments,  of 
which  the  mining  department  is  one,  each  with  a  superintendent 
tinder  the  general  manager,  and  in  the  mining  department  are  several 
gangs  of  workmen,  the  foreman  of  one  of  these  gangs,  whether  he 
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has  or  has  not  authority  to  engage  and  discharge  the  men  under 
him,  is  a  fellow-servant  with  them;  and  the  corporation  is  not  liable 
to  one  of  them  for  an  injury  caused  by  the  foreman's  negligence  in 
managing  the  machinery  or  in  giving  orders  to  the  men."  Mining 
Co.  v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct.  Rep.  40.  Counsel  cite 
Promer  v.  Railway  Co.,  90  Wis.  215,  63  N.  W.  Rep.  90,  in  support 
of  their  contention  that  the  defendant  is  responsible  for  the  negli- 
gence of  Pender.  But  that  case  has  recently  been  limited  to  the 
proper  selection  and  instruction  of  a  sufficient  number  of  competent 
servants  to  properly  do  the  work.  Portance  v.  Coal  Co.,  10 1  Wis. 
579,  77  N.  W.  Rep.  875.  Counsel  insist  that  this  case  is  ruled  by 
McMahon  v.  Mining  Co.,  95  Wis.  308,  70  N.  W.  Rep.  478.  In  our 
judgment,  that  case  is  clearly  distinguishable  from  the  case  at  bar. 
In  the  statement  of  the  case  it  is  said:  '*  The  gist  of  the  complaint 
is  that  the  plaintiff  was  set  to  work  by  a  shift  boss  in  a  certain  part 
of  the  mine  where  there  were  concealed  unexploded  blasts  known 
to  the  shift  boss,  but  not  to  the  plaintiff;  and  that  plaintiff,  in 
ignorance  of  the  danger,  while  drilling  and  preparing  for  a  blast, 
was  injured  by  the  explosion  of  one  of  the  concealed  blasts.  "  It  is 
further  stated,  in  effect,  that  the  shift  boss,  Thomas  Cadden,  testi- 
fied that  July  1,  1894,  he  loaded  six  holes  in  the  forehead  of  a  certain 
drift  with  dynamite,  and  endeavored  to  explode  the  same  by 
electricity;  that  there  were  three  holes  that  had  wires  sticking  out 
of  them  after  the  blast  had  been  fired;  that  no  further  work  was 
done  at  that  place  in  the  mine  until  July  17,  1894,  at  which  time  the 
shift  boss  placed  the  plaintiff  and  one  Hugh  Cadden  at  work  at  the 
forehead  in  question.  McMahon  himself  testified  that  he  com- 
menced work  in  the  mine  June  19,  1894;  that  he  first  worked  back 
towards  the  shaft  from  the  forehead,  the  further  end  of  the  diggings, 
—  from  the  west  to  the  east,  between  the  shaft  and  the  forehead; 
that  he  worked  at  that  place  near  the  shaft  about  two  weeks;  that 
after  that  they  moved  down  about  100  feet  away,  and  worked  there 
probably  a  week,  and  that  July  17th  they  started  to  work  up  in  the 
forehead,  — right  at  the  forehead;  that  there  had  not  been  anybody 
working  in  that  forehead  just  before  for  a  while,  —  not  for  a  couple 
of  weeks,  he  should  judge.  That  was  the  place  where  the  explosion 
occurred  which  injured  McMahon.  It  is  very  obvious  that  McMahon 
was  not  at  work  at  that  place  July  1st,  when  the  partial  explosion 
took  place,  nor  at  any  time  until  he  was  put  at  work  there  by  the 
shift  boss,  July  17,  1894;  and  consequently  he  was  put  in  a  new 
place  to  work,  which  the  shift  boss  knew  to  be  dangerous,  but  of 
which  he  was  ignorant.  The  admitted  facts  in  the  case  at  bar  are 
very  different.     We  must  hold  that  the  plaintiff  in  this  case  was  a 
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fellow-servant  with,  the  foreman,  and  hence  that  the  defendant  is 
not  responsible  for  the  negligence  of  Pender.  Besides,  the  plaintiff 
and  Pender  had  worked  together  in  the  quarry  for  fourteen  years  in 
the  same  kind  of  service,  and  having  the  same  relation  to  each  other, 
and  hence  we  must  hold  that  the  plaintiff  assumed  the  risk.  This 
view  is  supported  by  the  authorities  cited.  See  also  Paule  v.  Min- 
ing Co.,  80  Wis.  350,  50  N.  W.  Rep.  189;  Showalter  v.  Fairbanks, 
Morse  &  Co.,  88  Wis.  381,  60  N.  W.  Rep.  257;  Dougherty  v.  Steel 
-Co.,  88  Wis.  343,  60  N.  W.  Rep.  274;  Mielke  v.  Railroad  Co.,  103 
Wis.  1,  79  N.  W.  Rep.  22. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
Vol.  X  — 41 
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Rear-end  Collision 

Crandall  v.  Great  Northern  R'y  Co. 
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Rhoades  v.  Chesapeake  &  Ohio  R'y 
Co.  (W.  Va.) 344 
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(N.  Y.) 60s 

Sidewalk  —  Horse  on. 

Healey  v.  P.  Ballantine  &  Sons  (N. 
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-Collins  v.  City  of  Janesville  (Wis.).  520 
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Co.  (N.  Y.) 430 

Tishacek    v.     Milwaukee    Electric 

R'y  &  Light  Co.  (Wis.) 433 

Mitchell  v.  Third  Ave.  R.  R.  Co. 
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Hager  v.  Wharton  Township  (Pa.).  184 

Conrad  v.  Upper  Augusta  Town- 
ship (Pa.) 185 
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Vegetable    Refuse  —  On   Side- 
walk. 

Archer  v.  Town  of  Johnson  City 
(Tenn.) 493 

Vehicle  —  Collision  with  Street 

Car. 

Central  R'y  Co.  v.  Knowles  (111.) . .  36 
Warren  v.  Bangor,  Orono  &  Old 

Town  R'y  Co.  (Me.) 6> 

Oddie      v.      Mendenhall,      Rec'r 

(Minn.) 297 

North     Jersey     St.     R'y     Co.     v. 

Schwartz  (N.  J.) 326 

Woodland  v.  North  Jersey  St  R'y 

Co.  (N.J.) 326 

Schwartz  v.  North  Jersey  St  R'y 

Co.  (N.  J.) 326 

Lee  v.   North  Jersey  St.  R'y  Co. 

(N.J.) 327 
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Vehicle  —  Collision  with  Street 
Car  —  continued. 

Shay  v.  Camden  &  Suburban  R'y 
Co.  (N.J.) 327 

Riley  v.  Minneapolis  St.  R'y  Co. 
(Minn.) 338 

Vehicle  —  Collision  with  Train. 

Rafferty  v.  Erie  R.  R.  Co.  (N.  J.)..  319 

Ellis  v.  Erie  R.  R.  Co.  (N.  J.) 319 

Hires  v.  Atlantic  City  R.  R.  Co. 

(N.  J.) 320 

Vehicle  —  Injured  on. 

Schulwitz  v.  Delta  Lumber  Co. 
(Mich.) 461 

Vehicle  Damaged  —  Collision. 

Warren  v.  Bangor,  Orono  &  Old 
Town  R'y  Co.  (Me.) (tj 

Vehicle  Damaged  —  Defective 

Street. 

Overpeck  v.  City  of  Rapid  City 
(S.  D.) 489 

Vessel  Damaged —Break water 

Harrison  v.  Hughes  (U.  S.  District 
Ct,  Del.) 37* 

Vessel  Damaged  —  Collision. 

The    Maling    (U.    S.    District   Ct, 

Del.) 35? 

The  S.  A.  McCaulley  (U.  S.  Dis- 


Vessels  —  Collision  Between. 

The   Maling   (U.   S.   District   Ct, 

Del0 3ST 

The  S.  A.  McCaulley  (U.  S.  Dis- 
trict Ct,  Del.) 357^ 

Village  —  Action  Against. 

Barry  v.  Village  of  Port  Jervis  (N. 

Y-> 539 

Peterson    v.    Village    of    Cokato 

(Minn.) 576 

Wagon  —  See  Vehicle. 

Warehouseman— A  ciio  n 

Against. 
Taussig  v.  Bode  &  Haslett  (Cal.)..  530- 

Well  —  Falling  Into. 

Moore  v.  Parker  (Kan.) 268. 

Tucker  v.  Draper  (Neb.) 307 

Wire  —  On  Street. 

Burns  v.  City  of  Emporia  (Kan.). .    47- 

Wrist  Injured  —  Ditch. 

Horn    v.    Boise    City    Canal    Co. 
(Idaho) 11 

Wrong    Delivery  —  Express 
Package. 


trict  Ct,  Del.) 357lBruhl  v.  Coleman  (Ga.) 260 
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Accident 

person  falling  on  brick  sidewalk 
due  to  slight  inequality  in  the 
surface  of  such  sidewalk;  city  not 
liable,  as  the  fact  alleged  could 
not  be  declared  a  defect,  plain- 
tiff's injury  being  result  of  simple 
accident Me.  394 

Action. 

right  of  action  to  recover  for  physi- 
cal injury  and  mental  disorder 
arising  where  one  in  effort  to  es- 
cape danger  caused  by  negligence 
of  another  is  injured N.  J.  134 

death  of  child  caused  by  premature 
birth  due  to  mother  of  child  be- 
ing injured  by  negligence  of  an- 
other does  not  entitle  the  child's 
father  to  maintain  action,  as  next 
of  kin,  under  the  statute  provid- 
ing for  recovery  for  death  of  per- 
son caused  by  wrongful  act  of 
another R.   I.  188 

Act  of  Congress. 

liability  of  railroad  company  for 
violation  of  statutory  requirement 
as  to  automatic  couplers  and 
brakes;  construction  of  statute.. 

N.  Y.  166 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  automatic  coup- 
lers and  continuous  brakes.  ..166-168 

Admiralty. 

a  close  and  literal  compliance  with 
requirement  of  regulations  for 
preventing  collisions   is   impera- 


tive, and  the  use  by  a  vessel  at 
anchor,  not  in  extremis,  of  a  pass- 
ing signal  is  a  gross  fault 

U.  S.  D.  C,  Del.  357 

where  there  is  mutual  fault  for  a 
collision  between  vessels,  the 
damages  should  be  equally  di- 
vided  U.  S.  D.  C,  Del.  357,  374 

liability  of  government  contractor  • 
for  extinguishment  of  stake  light 
at  breakwater  during  a  storm, 
whereby  a  vessel  was  damaged  by 
running  upon  the  breakwater 
which  was  being  constructed,  by 
the  contractor.  .U.  S.  D.  C,  Del.  374 

degree  of  care  required  of  river  and 
harbor  pilots... U.  S.  D.  G,  Del.  374 

Agreed  Valuation. 

loss  of  car  load  of  grapes;  carrier 
bound  by  agreed  valuation  in 
contract  of  affreightment.  ...Ga.  265 

Alighting. 

passenger,  with  incumbrances, 
alighting  from  •  moving  train, 
guilty  of  contributory  negli- 
gence  Mass.   600 

person  alighting  from  street  car  in- 
jured by  sudden  starting  of  car 
by  conductor  acting  in  emer- 
gency  N.  Y.  170 

accidents  to  passengers  while 
alighting  from  street  car  and 
trains;  notes  of  recent  cases.  .602-609 

Amendment. 

where  motion  to  amend  his  answer 
was    granted    defendant    cannot 
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.Amendment — continued. 

complain    of    remarks    of    court 
granting  the  motion S.  C.  473 

Animal. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street  and 
person  driving  injured Kan.    47 

woman  walking  on  sidewalk  kicked 
by  horse  while  she  was  attempt- 
ing to  get  out  of  way  of  horse 
which  was  bring  led  on  sidewalk.. 

N.  J.  155 

riding  or  leading  horse  on  sidewalk 
is  unlawful,  and  where  a  person  is 
injured  by  horse  not  necessary, 
in  order  to  recover  damages,  to 
show  owner's  knowledge  of  bad 
propensity  of  horse  to  kick.  .N.  J.  155 

person  riding  bicycle  struck  by 
horse  which  was  standing  un- 
hitched on  public  street N.  J.  155 

it  is  not  negligence  per  se  to  leave 
a  horse  untied  on  public  street 
while  driver  is  on  sidewalk  load- 
ing or  unloading  wagon N.  J.  157 

employee  injured  by  kick  of  horse 
which  he  was  driving N.  Y.  157 

horse  injured  by  falling  into  open 
gas  trench  in  street;  vehicle  also 
damaged S.   D.  489 

measure  of  damages  in  action  for 
injuries  to  horse  and  vehicle; 
evidence  as  to  value  of  horse  and 
expenses  of  curing,  and  of  cost 
of  repairs  to  vehicle,  admissible. . 

S.  D.  489 

Answer. 

where  motion  to  amend  his  answer 
was  granted  defendant  cannot 
complain  of  remarks  of  court 
granting  the  motion S.  C.  473 

Appeal. 

where  action  was  dismissed  against 
one  of  two  defendants,  such  de- 
fendant is  not  a  party  on  appeal 
from  iudgment  rendered  against 
the  other  defendant,  in  the  ab- 
sence of  any  motion  for  new  trial 


Appeal  —  continued. 

in    which   the   former   defendant 
was  a  party  and  given  a  hearing.. 

Minn.  ii£ 

Appliances. 

liability  of  railroad  company  for 
violation  of  statutory  requirement 
as  to  automatic  couplers  and 
brakes;  construction  of  statute.. 

N.  Y.  16* 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  automatic  coup- 
lers and  continuous  brakes..  .166-168 

employee  engaged  in  blasting  rock 
injured  by  premature  explosion, 
assumed  risks  incident  to  the  use 

of  tools  in  such  work 

U.  S.  C  C.  A.  200- 

Arrest. 

passenger  assaulted  by  conductor 
and  another  person  and  subse- 
quently arrested;  carrier  liable. .. 

Ga.    30 
Assault. 

passenger  assaulted  by  conductor 
and  another  person  and  subse- 
quently arrested;  carrier  liable... 

Ga.    30 

railroad  company  not  liable  for  as- 
sault by  station  agent  upon  per- 
son refusing  to  obey  instructions 
as  to  driving  into  depot  grounds, 
where  it  appeared  that  the  assault 
arose  out  of  a  personal  quarrel, 
and  the  agent  was  acting  upon 
his  own  responsibility  and  not 
within  the  scope  of  his  employ- 
ment  Ga.  257 

person  injured  by  discharge  of  gun 
in  hands  of  person  with  whom  he 
was  in  dispute  over  boundary 
line  of  property Kan.    56 

passenger  on  street  car  assaulted 
by  conductor Ky.  595 

where  passenger  was  assaulted  by 
conductor,  an  instruction  that  if 
jury  believed  same  was  inspired 
by  malice,  they  might  allow  puni- 
tive damages,  was  proper Ky.  595 
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Assault  —  continued. 

passenger  on  street  car  killed  in  as- 
sault committed  upon  him  by 
drunken  and  disorderly  pas- 
senger  Md.     71 

liability  of  carrier  for  assault  com- 
mitted by  one  passenger  upon  an- 
other  Md.    71 

passenger  assaulted  by  stranger  on 
steamboat N.  J.  627 

liability  of  carrier  for  assault  upon 
passenger  after  alighting  from 
train  and  while  on  depot 
grounds Tex.   196 

note  on  liability  of  carrier  for  as- 
sault committed  on  passenger  by 
fellow-passenger 77-83 

duty  of  carrier  to  protect  passenger 
from  assault  of  fellow-passenger; 
note 77-78 

when  carrier  liable  for  assault  upon 
passenger  by  fellow-passenger; 
note 78-81 

when  carrier  not  liable  for  assault 
upon  passenger  by  fellow-pas- 
senger; note 81-83 

Assumption  of  Risk. 

where  brakeman  knew  that  it  was 
customary  to  run  freight  trains 
at  speed  prohibited  by  ordinance, 
and  continued  in  railroad  com- 
pany's employment  without  mak- 
ing protest,  he  assumed  the  risks.. 

Iowa,  592 

a  brakeman  assumes  the  risks  in- 
cident to  the  condition  of  the 
weather  in  the  performance  of 
his  duties Iowa,  592 

employee  cannot  be  understood  as 
contracting  to  take  upon  himself 
risks  which  are  not  apparent, 
and  of  which  he  was  not  informed 
or  warned  against  at  time  of  em- 
ployment  La.   281 

whether  a  servant  has  voluntarily 
assumed  risk  of  employment  is 
question  of  fact  for  the  jury.. .Me.  285 

where  a  servant  knows  the  danger 
of  injury  from  defective  machin- 


AsSUmptlon  Of  Risk  —  continued. 

try,  and  continues  to  use  same 
without  protest,  the  inference  is 
that  he  voluntarily  assumed  the 
risk Me.  285 

distinction  between  the  doctrines  of 
assumption  of  risk  and  contribu- 
tory  negligence 

Me.  285;  S.  C.  473,  480-481 

an  employee  assumes  all  the  risks 
of  his  employment  against  which 
he  may  protect  himself  by  ordi- 
nary observation  and  carc.N.  J.  142 

whether  employee  assumes  risk  by 
remaining  in  master's  service 
after  knowledge  of  danger  and 
promise  to  repair  same,  is  for 
jury  to  determine S.  C.  473 

defense  of  "  assumption  of  risk " 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  19,  section 
15,  in  actions  for  personal  injuries 
by  railroad  employees S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  section  master  for  in- 
juries sustained  by  failure  of  rail- 
road company  to  furnish  adequate 
force  of  laborers  to  do  work  re- 
quired of  him S.  C.  473 

where  plaintiff  and  defendant's  fore- 
man had  worked  together  in 
same  place  and  kind  of  service 
for  fourteen  years,  having  the 
same  relation  to  each  other, 
plaintiff  assumed  the  risk  of  em- 
ployment  Wis.  634 

employee  engaged  in  blasting  rock 
injured  by  premature  explosion, 
assumed  risks  incident  to  the  use 

of  tools  in  such  work 

U.  S.  C.  C.  A.  200 

note  on  assumption  of  risk  by  em- 
ployees     212-220 

English  rule  as  to  assumption  c? 
risk 291-293 

Backing  Car. 

where  plaintiff  while  driving  turned 

to   cross  track   when   street  car 

•  suddenly     backed     and     struck 
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Backing  Car  —  continued. 
wagon,  and  no  signals  were  given 
of  backing  of  car,  there  was  suf- 
ficient evidence  for  jury  to  pass 
upon  negligence  of  parties.  ..I1L    36 

carrier  not  liable  for  injury  to 
clothing  by  perishable  articles  in 
passenger's  trunk,  fruit  rotting 
because  of  delay  in  delivering 
trunk Ga.  265 

loss    of    passenger's    baggage    by 

steamship   company 

U.  S.  D.  C,  Mass.  388 

where  it  appeared  that  a  passenger's 
trunk  had  been  tampered  with 
before  delivery  by  a  steamship 
company,  it  was  held  that  the 
failure  to  introduce  evidence  as 
to  the  treatment  of  the  trunk 
while  in  its  hands  justified  the 
court  finding  that  the  same  was 
broken  open  by  the  company's 
servants U.  S.  D.  C.f  Mass.  388 

Bailor  and  Bailee. 

where  warehouseman  shows  return 
of  packages  stored,  and  that  con- 
tents have  been  lost  by  leakage, 
burden  is  on  plaintiff  to  prove 
that  leakage  was  caused  by  fault 
of  bailee Cal.  530 

Bicycle. 

person  riding  bicycle  struck  by 
horse  which  was  standing  un- 
hitched on  public  street N.  J.  155 

bicyclist  injured  while  riding  over 
defective  track  at  railroad  cross- 
ing  N.  J.  315 

Bill  of  Particulars. 

modification  of  bill  of  particulars 
requiring  number  of  street  car 
and  names  of  persons  in  charge, 
in  action  for  injuries  sustained 
while  boarding  street  car..N.  Y.  624 

Blasting. 

miner  injured  by  fall  of  roof  in  coal 
mine  caused  by  defective  blast- 
ing;  defendant  liable Ohio,  445 


Bla8ting  —  continued. 

employee  injured  by  unexpected 
explosion  while  blasting,  due  to 
negligence  of  foreman Wis.  634 

employee  engaged  in  blasting  rock 
injured  by  premature  explosion, 
assumed  risks  incident  to  the  use 

of  tools  in  such  work 

U.  S.CC.A.  aoo 

damage  to  adjoining  property  by 
blasting;  note 94-95 

damages  from  concussion  of  blast- 
ing; note 95-96 

liability  of  independent  contractor 
in  conducting  blasting;  note... 96-07 

evidence  of  negligence  in  blasting; 
note 97-98;   1 01-102 

workman  injured  by  unexploded 
blasts;  note 98-100 

travelers  injured  by  blasting  on 
highway;  note ioo-iot 

Boarding. 

where  person  attempted  to  board  a 
moving  street  car,  and  was 
dragged  along  until  he  came  in 
contact  with  some  railroad  ties 
near  the  track,  when  he  lost  his 
hoJd  of  the  car,  and  there  was  no 
proof  that  motorman  intended  to 
stop  the  car  where  the  injured 
person  was  waiting  to  board  it, 
verdict  should  have  been  directed 
for  defendant N.  J.  621 

person  attempting  to  board  street 
car  falling  into  hole  in  street; 
contributory  negligence  for  jury, 
and  error  to  dismiss  complaint.. 

N.  Y.  621 

passenger  fatally  injured  white 
boarding  Brooklyn  Bridge  train, 
the  conductor  closing  gates  of 
car  while  he  was  on  car  platform; 
railroad  company  liable... N.  Y.  003 

modification  of  bill  of  particulars 
requiring  number  of  street  car 
and  names  of  persons  in  charge, 
in  action  for  injuries  sustained 
while  boarding  street  car..N.  Y.  624 

notes  of  cases  relating  to  accidents 
to  persons  boarding  cars,  etc.621-624 
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Boiler. 

explosions  of  stationary  boilers; 
note 87-88 

Brakeman. 

killed  while  coupling  cars 

Ind.  Terr.  307 

assumes  the  risks  incident  to  the 
condition  of  the  weather  in  the 
performance  of  his  duties.  .Iowa.  592 

killed  by  falling  from  top  of  freight 
train;  railroad  company  not  lia- 
ble  Iowa,  592 

injured  coupling  cars N.  Y.  166 

Brakes. 

liability  of  railroad  company  for 
violation  of  statutory  require- 
ment as  to  automatic  couplers 
and  brakes;  construction  of  stat- 
ute  N.  Y.  166 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  automatic  coup- 
lers and  continuous  brakes..  .166-168 

Breakwater. 

liability  of  government  contractor 
for  extinguishment  of  stake  light 
at  breakwater  during  a  storm, 
whereby  a  vessel  was  damaged  by 
running  upon  the  breakwater 
which  was  being  constructed  by 
the  contractor.. U.  S.  D.  C.?  Del.  374 

Brick. 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.  Y.  435 

Bridge. 

woman  injured  by  breaking  of  rot- 
ten plank  in  bridge  over  which 
she  was  walking Ga.    26 

city  not  liable  for  accident  to  pedes- 
trian on  bridge  built  over  drain- 


Bridge  —  continued. 

age  ditch   for  use  of  owner  of 
abutting  land Ga.    26 

duty  of  county  to  repair  bridges 
only  where  such  bridges  are  nec- 
essary to  carry  public  highway 
across  stream  or  other  like  place, 
and  such  highway  is  open  to  pub- 
lic as  matter  of  right N.  J.  125 

statutory  liability  of  county  for  fail- 
ure to  erect  or  repair  bridges  is 
limited  to  the  erection  of  which 
it  is  made  chargeable  by  law.... 

N.  J.  125 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping 
into  hole  at  side  of  bridge Pa.  184 

Brooklyn  Bridge  Train. 

passenger  fatally  injured  while 
boarding  Brooklyn  Bridge  train, 
the  conductor  closing  gates  of  car 
while  he  was  on  car  platform; 
railroad  company  liable N.  Y.  623 

Building  Collapse. 

workman  killed  by  collapse  of 
building  in  course  of  erection... 

N.  Y.  439 

where  action  was  brought  against 
owner  of  building  and  contrac- 
tors for  certain  work  on  such 
building,  for  injuries  to  workman 
in  service  of  contractor  furnish- 
ing another  part  of  the  work, 
there  was  no  contractual  liability 
resting  upon  defendants  for  in- 
jury from  the  latter's  imperfect 
work,  but  in  order  to  recover  it 
must  be  shown  there  was  some 
defect  in  defendants'  work  of 
which  they  had  knowledge,  such 
as  would  render  the  building  a 
danger  to  human  life N.  Y.  439 

Bumper  of  Car. 

passenger  injured  while  riding  on 
bumper  of  crowded  street  car. 
being  warned  by  conductor  not  to 
ride  there,  guilty  of  contributory 
negligence Mich.  609 
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Borden  of  Proof. 

upon  plaintiffs  to  prove  that  rail- 
road company  discovered  their 
intestate  on  its  track  in  time  to 
have  avoided  accident  and  failed 
to  use  ordinary  care  to  avert  the 
injury Ark.       I 

on  plaintiffs  to  show  that  their  in- 
testate was  killed  by  railroad 
company's   negligence Ark.       I 

where  person  was  killed  by  train, 
presumption  that  death  was 
caused  by  railroad  company's 
negligence Ark.      I 

accident  to  street  car  and  passenger 
injured  is  presumption  of  negli- 
gence on  carrier's  part Cal.      5 

where  warehouseman  shows  return 
of  packages  stored,  and  that  con- 
tents have  been  lost  by  leakage, 
burden  is  on  plaintiff  to  prove 
that  leakage  was  caused  by  fault 
of  bailee Cal.  530 

instruction  that  burden  of  proof  of 
contributory  negligence  is  on  de- 
fendant unless  it  appears  from 
"  plaintiff's  own  testimony,"  held 
to  refer  to  all  testimony  on  plain- 
tiff's  behalf Neb.    117 

where  action  was  brought  against 
owner  of  building  and  contrac- 
tors for  certain  work  on  such 
building,  for  injuries  to  workman 
in  service  of  contractor  furnish- 
ing another  part  of  the  work, 
there  was  no  contractual  liability 
resting  upon  defendants  for  in- 
jury from  the  latter's  imperfect 
work,  but  in  order  to  recover  it 
must  be  shown  there  was  some 
defect  in  defendants'  work  of 
which  they  had  knowledge,  such 
as  would  render  the  building  a 
danger  to  human  life N.  Y.  439 

Carrier  of  Freight. 

live  stock  injured  by  negligence  of 

carrier Ga.   264 

delay   in   delivery   of   car  load   of 


Carrier  of  Freight— continued. 

corn;  deterioration  in  value; 
evidence;  erroneous  nonsuit.. Ga.  26$ 

loss  of  car  load  of  grapes;  carrier 
bound  by  agreed  valuation  in 
contract  of  affreightment. ..  .Ga.  265 

failure  of  common  carrier  to  com- 
ply with  statutory  requirement  as 
to  tracing  freight  renders  it  liable 
for  negligence  of  connecting  car- 
rier  Ga.  265 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where 
it  further  provided  that  no  agent 
of  the  railway  company  had  any 
authority  to  waive  the  contract, 
it  was  error  to  charge  that  notice 
different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

death  of  live  stock  caused  by  al- 
leged negligent  shipment;  erro- 
neous instruction  as  to  waiver  of 
condition   in   special    contract. . . 

Kan.  263 

liability  of  carrier  for  injury  to  live 
stock  in  shipment Neb.  263 

notes  of  cases  against  common  car- 
riers for  injuries  to  live  stock  in 
transportation 263-265 

notes  of  cases  against  common  car- 
riers for  loss  of  freight 265 

Carrier  of  Goods. 

liability  for  delivery  of  express 
package  to  wrong  person Ga.  260 

Carrier  of  Passengers. 

passenger  injured  by  derailment  of 
street  car Cal.     5 

passenger  assaulted  by  conductor 
and  another  person  and  subse- 
quently arrested;  carrier  liable. .. 

Ga.    30 

not  liable  for  injury  to  clothing  by 
perishable  articles  in  passenger's 
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Carrier  of  Passengers — continued. 

tiunk,  fruit  rotting  because  of  de- 
lay in  delivering  trunk Ga.  265 

passenger  on  street  car  assaulted 
by   conductor Ky.    595 

passenger  on  street  car  killed  in 
assault  committed  upon  him  by 
drunken  and  disorderly  passen- 
ger  Md.     71 

liability  for  assault  committed  by 
one  passenger  upon  another.. Md.    71 

passenger,  with  incumbrances,  in- 
jured while  alighting  from  mov- 
ing train,  guilty  of  contributory 
negligence Mass.  600 

passenger  injured  while  riding  on 
bumper  of  crowded  street  car, 
being  warned  by  conductor  not 
to  ride  there,  guilty  of  contribu- 
tory negligence Mich.  609 

Tvhere  person  attempted  to  board 
a  moving  street  car,  and  was 
dragged  along  until  he  came  in 
contact  with  some  railroad  ties 
near  the  track,  when  he  lost  his 
hold  of  the  car,  and  there  was  no 
proof  that  motorman  intended  to 
stop  car  where  the  injured  person 
was  waiting  to  board  it,  verdict 
should  have  been  directed  for  de- 
fendant  N.  J.  621 

-passenger  assaulted  by  stranger  on 
steamboat N.  J.  627 

-duty  to  exercise  care  in  maintaining 
order  and  guarding  those  they 
transport  against  violence,  from 
whatever  source  arising. ..  .N.  J.  627 

person  alighting  from  street  car  in- 
jured by  sudden  starting  of  car 
by  conductor  acting  in  emer- 
gency  N.  Y.  170 

passenger  riding  on  running  board 
of  open  street  car  injured  by  fall- 
ing from  car;  carrier  not  liable.. 

N.  Y.  609 

person  attempting  to  board  street 
car  falling  into  hole  in  street; 
contributory  negligence  for  jury 
and  error  to  dismiss  complaint. . 

N.  Y.  621 


Carrier  of  Passengers  —  continued. 

passenger  fatally  injured  while 
boarding  Brooklyn  Bridge  car, 
the  conductor  closing  gates  of  car 
while  he  was  on  car  platform; 
railroad  company  liable N.  Y.  623- 

modification  of  bill  of  particulars 
requiring  number  of  street  car 
and  names  of  persons  in  charge, 
in  action  for  injuries  sustained 
while  boarding  street  car..N.  Y.  624 

liability  Tor  assault  upon  passenger 
after  alighting  from  train  and 
while  on  depot  grounds Tex.  196 

loss    of    passenger's    baggage    by 

steamship  company 

U.  S.  D.  C,  Mass.  38* 

a  provision  limiting  the  liability  of 
a  steamship  company  for  loss  of 
a  passenger's  baggage  to  $50  is 
not  reasonable  in  the  case  of  a 
first-class  passenger  in  a  first- 
class  steamer.  .U.  S.  D.  C,  Mass.  388 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary   to   public   policy 

of  United  States 

U.  S.  D.  C,  Mass.  388 

where  it  appeared  that  a  passen- 
ger's trunk  had  been  tampered 
with  before  delivery  by  a  steam- 
ship company,  it  was  held  that 
the  failure  to  introduce  evidence 
as  to  the  treatment  of  the  trunk 
while  in  its  hands  justified  the 
court  finding  that  the  same  was 
broken  open  by  the  company's 
servants U.  S.  D.  C,  Mass.  388 

not  liable  for  injury  to  passenger 
where  it  appeared  that  plaintiff, 
having  been  warned  that  cars 
were  to  be  separated,  stepped 
back  from  car  on  which  he  was 
standing,    without    looking,    and 
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Carrier  of  Passengers — continued. 

fell  between  the  cars,  such  act  of 
plaintiff     being     the     proximate 

cause  of  the  accident 

U.  S.  C.  C.  A.,  Ohio,  455 

note  on  liability  for  assault  com- 
mitted on  passenger  by  fellow- 
passenger 77-83 

duty  to  protect  passenger  from  as- 
sault of  fellow-passenger;  note..77-78 

when  liable  for  assault  upon  pas- 
senger by  fellow-passenger; 
note 78-81 

when  not  liable  for  assault  upon 
passenger  by  fellow-passenger; 
note 81-83 

accidents  to  passengers  while 
alighting  from  street  cars  and 
trains;  notes  of  recent  cases... 602-609 

notes  of  cases  relating  to  accidents 
to  persons  boarding  cars,  etc.621-624 


Cave-in. 

laborer  injured  by  cave-in  of  gravel 
pit 


La.  281 


Cellar. 

child  falling  into  cellar  on  vacant 
lot.  being  pushed  therein  by  little 
brother  while  playing  around  it. . 

Cal. 


8 


Chimney. 

pdestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint -N.  Y.  435 

Circular  Saw. 

employee  injured  by  circular-saw 
machine Me.  285 

Clearing  Wreck. 

railroad  employee  injured  by  roof 
of  car  falling  upon  him  while 
clearing  railroad  wreck Minn.  293 


Clothing. 

carrier  not  liable  for  injury  to 
clothing  by  perishable  articles  in 
passenger's  trunk,  fruit  rotting 
because  of  delay  in  delivering 
trunk Ga. 


Code. 

when  privilege  as  to  communica- 
tions between  physician  and 
patient  under  the  Code  is  not 
waived  by  patient Iowa,    42- 

Collapse  of  Building. 

workman  killed  by  collapse  of 
building  in  course  of  erection*. . . 

N.  Y.  439- 

Collision. 

where  plaintiff,  while  driving, 
turned  to  cross  track,  when 
street  car  suddenly  backed  and 
struck  wagon,  and  no  signals 
were  given  of  backing  of  car, 
there  was  sufficient  evidence  for 
jury  to  pass  upon  negligence  of 
parties 111.    j6> 

engineer  killed  in  collision  between 
passenger  train  and  freight  cars.. 

Iowa,    40 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  cross- 
ing; contributory  negligence  of 
driver  of  vehicle Me.    6$ 

boy  playing  in  street  and  colliding 
with  team,  guilty  of  contributory 
negligence Mass.  599. 

horse  frightened  by  noise  of  car, 
resulting  in  collision  between 
street  car  and  carriage,  and  per- 
son in  carriage  thrown  out  and 
injured;  question  of  contributory 
negligence   for  jury Minn,  297^ 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.  142;  N.  Y.  145 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  3io> 
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Collision  —  continued. 

collision  between  vehicle  and  train 

at  crossing;  notes  of  cases 

N.  J.  319-321 

driving  across  street-car  track  and 
injured  in  collision  with  trolley 
car N.  J.  326 

collision  between  street  cars  and 
vehicles;  notes  of  cases.  .N.  J.  326-327 

Tailroad  employee  injured  in  col- 
lision between  freight  train  and 
hand  car Pa.  463 

collision  between  vessels;  mutual 
negligence U.  S.  D.  C,  Del.  357 

a  close  and  literal  compliance  with 
requirement  of  regulations  for 
preventing  collisions  is  impera- 
tive, and  the  use  by  a  vessel  at 
anchor,  not  in  extremis,  of  a  pass- 
ing signal  is  a  gross  fault 

U.  S.  D.  C,  Del.  357 

where  there  is  mutual  fault  for  a 
collision  between  vessels,  the 
damages  should  be  equally  di- 
vided  U.  S.  D.  C,  Del.  357,  374 

liability  of  government  contractor 
for  extinguishment  of  stake  light 
at  breakwater  during  a  storm, 
whereby  a  vessel  was  damaged 
by  running  upon  the  breakwater 
which  was  being  constructed,  by 
the  contractor.  .U.  S.  D.  C.  Del.  374 

notes  of  cases  on  collisions  between 
vehicles  and  trains  at  crossings.. 

319-321 

notes  of  cases  on  collisions  between 
street  cars  and  vehicles 326-327 

Common  Carrier. 

liability  for  delivery  of  express 
package  to  wrong  person Ga.  260 

live  stock  injured  by  negligence  of 
carrier Ga.  264 

delay  in  delivery  of  car  load  of 
corn;  deterioration  in  value;  evi- 
dence; erroneous  nonsuit Ga.  265 

loss  of  car  load  of  grapes;  carrier 
bound  by  agreed  valuation  in 
contract  of  affreightment Ga.  265 

failure    to    comply    with    statutory 


Common  Carrier— continued. 

requirement  as  to  tracing  freight 
renders  it  liable  for  negligence  of 

connecting  carrier Ga.  26s 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where 
it  further  provided  that  no  agent 
of  the  railway  company  had  any 
authority  to  waive  the  contract, 
it  was  error  to  charge  that  notice 
different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

death  of  live  stock  caused  by  al- 
leged negligent  shipment;  erro- 
neous instruction  as  to  waiver  of 
condition   in   special   contract. . . 

Kan.  26$ 

liability  of  carrier  for  injury  to 
live  stock  in  shipment Neb.  26 3 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  automatic  coup- 
lers and  continuous  brakes.  ..166-168 

notes  of  cases  against  common  car- 
riers for  injuries  to  live  stock  in 
transportation 263-265 

notes  of  cases  against  common  car- 
riers for  loss  of  freight 265. 

Complaint. 

in  action  by  husband  and  wife  for 
injuries  to  the  wife,  alleging  in- 
juries prevented  and  would  pre- 
vent wife  transacting  necessary 
business,  sufficiently  alleged  spe- 
cial damage  justifying  admission 
of  evidence  as  to  loss  of  wife's 
business N.  J.  15$ 

pedestrian  struck  by  brick  from 
chimney  which  was  stru  *k  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on   the   lot   opposite;    proximate 
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Complaint  —  continued. 

cause;     erroneous    dismissal    of 

complaint N.  Y.  435 

-where  complaint  alleges  specific  in- 
juries and  also  injuries  to  "  in- 
ternal organs,"  evidence  as  to  im- 
pairment of  eyesight,  tending  to 
show  effect  of  such  internal  in- 
juries, admissible S.  C.  473 

averment  that  for  a  long  time  be- 
fore injury  the  nuisance  com- 
plained of  was  daily  committed, 
sufficiently  alleged  that  the  par- 
ticular fruit  and  vegetable  refuse 
which  caused  the  injury  was  upon 
the  sidewalk  sufficient  length  of 
time  to  charge  city  with  actual 
knowledge  thereof Tenn.  495 

• 

Concussion. 

damages  from  concussion  of  blast- 
ing; note 95-96 

Conductor. 

passenger  assaulted  by  conductor 
and  another  person,  and  subse- 
quently arrested;  carrier  liable... 

Ga.    30 

passenger  on  street  car  assaulted  by 
conductor Ky.  595 

person  alighting  from  street  car  in- 
jured by  sudden  starting  of  car 
by  conductor  acting  in  emer- 
ge n cy •  ••... .. ..  •••  •  •  •• ..  <•  ♦  a » •    x .  a j\j 

act  of  conductor  in  starting  car  to 
avoid  danger  to  himself  or  pas- 
sengers of  being  struck  by  pole 
of  wagon  which  was  behind  car, 
not  negligence N.  Y.  170 

^conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  500 

Connecting  Carrier. 

failure  of  common  carrier  to  com- 
ply with  statutory  requirement  as 
to  tracing  freight  renders  it  lia- 
ble for  negligence  of  connecting 
carrier Ga.  265 


Constitution. 


if 


defense  of  "  assumption  of  risk 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section  15, 
in  actions  for  personal  injuries 
by  railroad  employees S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  section  master  for  in- 
juries sustained  by  failure  of  rail- 
road company  to  furnish  adequate 
force  of  laborers  to  do  work  re- 
quired of  him S.  C.  473 

Constitutional  Law. 

unconstitutional  provision  in  statute 
limiting  period  of  time  of  filing 
notice  of  claim  against  municipal 
corporations N.  Y.  539 

Contract. 

notice  limiting  liability  plainly 
printed  on  face  of  warehouse  re- 
ceipt for  storage  of  barrels  of 
spirits,  and  acceptance  of  same 
by  plaintiffs,  is  binding  on  the 
latter Cal.  53a 

conditions  on  telegraph  blank  rea- 
sonable and  binding,  notwith- 
standing they  are  in  form  of  a 
contract  with  a  company  other 
than  the  one  to  which  the  mes- 
sage is  delivered Ga.  254 

provision  on  telegraph  blank  lim- 
iting presentation  of  claim  for 
negligent  transmission  of  tele- 
gram within  sixty  days  after  mes- 
sage is  filed,  reasonable  and 
binding Ga.  254 

loss  of  car  load  of  grapes;  carrier 
bound  by  agreed  valuation  in 
contract  of  affreightment Ga.  265 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where 
it  further  provided  that  no  agent 
of  the  railway  company  had  any 
authority  to  waive  the  contract, 
it  was  error  to  charge  that  notice 
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Contract  —  continued. 

different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

construction  of  release  where  em- 
ployee received  permanent  in- 
jury and  master  gave  employ- 
ment in  release  of  claim  for  dam- 
ages, discharge  of  employee 
without  cause  is  breach  of  con- 
tract for  which  damages  may  be 
recovered W.  Va.  344 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting  com- 
pany from  liability  for  its  serv- 
ant's negligence,  is  invalid,  being 
contrary  to  public  policy  of 
United  States.  .U.  S.  D.  C,  Mass.  388 

-a  provision  limiting  the  liability  of 
a  steamship  company  for  loss  of 
a  passenger's  baggage  to  $50  is 
not  reasonable  in  the  case  of  a 
first-class  passenger  in  a  first- 
class  steamer.  .U.  S.  D.  C,  Mass.  388 

Contractor. 

where  action  was  brought  against 
owner  of  building  and  contrac- 
tors for  certain  work  on  such 
building,  for  injuries  to  workman 
in  service  of  contractor  furnish- 
ing another  part  of  the  work, 
there  was  no  contractual  liability 
resting  upon  defendants  for  in- 
jury from  the  latter' s  imperfect 
work,  but  in  order  to  recover  it 
must  be  shown  there  was  some 
defect  in  defendants'  work  of 
which  they  had  knowledge,  such 
as  would  render  the  building  a 
danger  to  human  life N.  Y.  435 

failure  to  charge  the  jury  clearly 
that  defendants  were  not  liable 
where  defects,  which  caused  the 
accident,  were  not  in  that  part  of 


Contractor  —  contintua. 

the  work  contracted  to  be  done 
by  them,  was  reversible  error. . . 

N.  Y.  439 

contractors  for  making  public  im- 
provements, to  avoid  liability  for 
damage,  must  employ  reasonably 
safe  methods,  and  the  doctrine 
of  damnum  absque  injuria  is 
wholly  inapplicable  where  loss 
results  to  third  persons  from 
negligent  employment  of  unsafe 
methods U.  S.  D.  C,  Del.  357 

liability  of  government  contractor 
for  extinguishment  of  stake  light 
at  breakwater  during  a  storm, 
whereby  a  vessel  was  damaged 
by  running  upon  the  breakwater 
which  was  being  constructed  by 
the  contractor.  .U.  S.  D.  C,  Del.  374 

Contributory  Negligence. 

when  recovery  may  be  had  notwith- 
standing contributory  negligence 
of  injured  party Ark.      I 

person  driving  over  defective 
street,  with  knowledge  of  danger, 
and  injured  by  buggy  falling  over 
embankment Ga.    28 

failure  of  injured  person  to  exer- 
cise ordinary  care  before  negli- 
gence complained  of  will  not  pre- 
clude recovery,  but  damages  may 
be  diminished  in  proportion  to 
such  lack  of  ordinary  care Ga.  227 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  crossing; 
contributory  negligence  of  driver 
of  vehicle Me.    68 

person  driving  in  closed  carriage 
on  dark  night  across  track, 
without  looking  or  listening,  and 
colliding  with  street  car,  guilty 
of  contributory  negligence.  ..Me.    68 

distinction  between  the  doctrines  of 
assumption  of  risk  and  contribu- 
tory negligence 

Me.  285;  S.  C.  473.  480-481 

boy  playing  in  street  and  colliding 
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Contributory  Negligence  —  continued. 

with  team,  guilty  of  contributory 
negligence Mass.  599 

passenger,  with  incumbrances, 
alighting  from  moving  train, 
guilty  of  contributory  negligence.. 

Mass.  600 

passenger  injured  while  riding  on 
bumper  of  crowded  street  car, 
being  warned  by  conductor  not 
to  ride  there,  guilty  of  contribu- 
tory negligence Mich.  609 

whether  person  riding  in  vehicle  is 
chargeable  with  contributory 
negligence  because  of  defective 
condition  of  vehicle,  is  question 
for  jury Minn.  106-113 

horse  frightened  by  noise  of  car  re- 
sulting in  collision  between  street 
car  and  carriage,  and  person  in 
carriage  thrown  out  and  injured; 
question  of  contributory  negli- 
gence for  jury Minn.  307 

instruction  that  burden  of  proof  of 
contributory  negligence  is  on 
defendant  unless  it  appears  from 
"  plaintiffs  own  testimony  "  held 
to  refer  to  all  testimony  on  plain- 
tiff's behalf Neb.    117 

in  an  action  for  the  death  of  a  child, 
the  father,  as  administrator,  be- 
ing plaintiff,  it  is  error  to  instruct 
that  contributory  negligence  of 
the  father  is  no  defense Neb.  307 

child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 
ous position  on  part  of  plaintiff.. 

Neb.  414 

question  of  contributory  negligence 
of  traveler  failing  to  look  and 
listen  for  trains  at  crossing;  al- 
though open  gate  at  crossing  was 
invitation  to  cross,  properly  for 
jury N.  J.  129 

where  person  attempted  to  board  a 
moving  street  car,  and  was 
dragged  along  until  he  came  in 


Contributory  Negligence  —  continued- 

contact  with  some  railroad  ties 
near  the  track,  when  he  lost  his 
hold  of  the  car,  and  there  was  no 
proof  that  motorman  intended  to 
stop  car  where  the  injured  person 
was  waiting  to  board  it,  verdict 
should  have  been  directed  for  de- 
fendant  N.  J.  6az 

person  crossing  street-car  track 
struck  by  street  car;  erroneous 
dismissal  of  complaint,  it  being 
held  that  contributory  negligence 
was  question  for  jury N.  Y.  563- 

passenger  riding  on  running  board 
of  open  street  car  injured  by  fall- 
ing from  car;  carrier  not  liable. . 

N.  Y.  6oo> 

person  attempting  to  board  street 
car  falling  into  hole  in  street; 
contributory  negligence  for  jury 
and  error  to  dismiss  complaint. . 

N.  Y.  621 

employee  stepping  on  railway  track 
from  place  of  safety  struck  and 
injured  by  switch  engine,  guilty 
of  contributory  negligence.. Ohio,  17$ 

person  driving  on  highway  and 
team  falling  over  embankment, 
guilty  of  negligence  where,  being 
familiar  with  the  road,  he  drove 
along  on  dark  night,  and  failed 
to  relight  lantern  which  went  out 
and  recovery  could  not  be  had  for 
alleged  negligence  of  township 
in  failing  to  erect  guard  along 
embankment Pa.  i$£ 

charge  suggesting  that  if  plaintiff 
had  not  voluntarily  made  herself 
member  of  sleighing  party  she 
would  not  have  teen  hurt,  and 
that  she  may  have  been  guilty  of 
contributory  negligence  in  join- 
ing in  sleigh  ride  over  highway, 
reversible  error Pa.  187 

instructions  on S.  C.  47s 

whether  or  not  excavations  in  pub- 
lic street  were  properly  made  and 
guarded,  and  whether  person 
driving  along  street  was  negli- 
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Contributory  Negllgenee  —  continued. 

gent,  were  questions  for  jury... 

S.  D.  489 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad 
company  liable,  notwithstanding 
contributory  negligence  of  de- 
ceased, evidence  showing  that 
death  might  possibly  have  been 
prevented  had  defendant's  serv- 
ants used  proper  care Tex.  497 

•error  to  refuse  instruction  that  if 
accident  to  railroad  employee 
could  have  been  averted  by 
proper  discharge  on  his  part  of 
his  duties,  plaintiff  could  not  re- 
cover  W.  Va.  500 

railroad  company  not  liable  for  in- 
jury to  passenger  where  it  ap- 
peared that  plaintiff,  having 
been  warned  that  cars  were  to  be 
separated,  stepped  back  from  car 
on  which  he  was  standing,  with- 
out looking,  and  fell  between 
the  cars,  such  act  of  plaintiff  be- 
ing the  proximate  cause  of  the  ac- 
cident  U.  S.  C.  C.  A.,  Ohio,  455 

note  on  contributory  negligence, 
in  crossing-accident  cases,  as 
question  for  jury 566-576 

Corporation. 

master  liable  for  wilful  torts  of 
servant,  committed  in  course  of 
servant's  employment,  just  as 
though  master  had  himself  com- 
mitted them,  and  rule  applies  to 
corporations  as  well  as  individ- 
uals  Ga.    50 

•Couplers. 

liability  of  railroad  company  for 
violation  of  statutory  require- 
ment as  to  automatic  couplers 
and  brakes;  construction  of  stat- 
ute  N.  Y.  166 

-note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  automatic  coup- 
lers and  continuous  brakes.  ..166*168 


Coupling  Cars. 

brakeman  killed Ind.  Terr.  397 

brakeman  injured N.  Y.  166 

Court. 

it  is  in  discretion  of  trial  court  to 
require  injured  party  to  submit 
to  personal  examination Kan.    49 

it  is  in  discretion  of  trial  court  to 
permit  plaintiff  to  experiment  as 
to  personal  injuries  before  jury. . 

Minn.  113 

it  is  a  cardinal  rule  for  the  control 
of  a  trial  court  that  questions 
submitted  to  jury  should  be 
within  the  issues  raised  by  the 
pleadings N.  J.  627 

where  motion  to  amend  his  answer 
was  granted  defendant  cannot 
complain  of  remarks  of  court 
granting  the  motion S.  C.  473 

improper  method  of  trial  court  in 
dealing  with  judicial  questions 
criticized  by  Supreme  Court.. Wis.  524 

Crossing. 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  crossing; 
contributory  negligence  of  driver 
of  vehicle Me.   68 

duty  of  railway  company  to  keep 
railway  crossings  on  streets  and 
highways  in  repair  exists  inde- 
pendently of  any  obligation  on 
part  of  municipality  to  keep  street 
in  repair Minn.  106,  113 

child  run  over  at  railroad  cross- 
ing; judgment  for  defendant  re- 
versed on  ground  of  erroneous 
instructions  as  to  contributory 
negligence  and  knowledge  of 
dangerous  position  on  part  of 
plaintiff Neb.  414 

pedestrian  struck  by  gate  at  rail- 
way crossing N.  J.  129 

duty  of  railroad  company  to  use 
ordinary  care  in  management  of 
gates  at  crossings,  and  for  injury 
to  traveler  caused  by  negligent 
management  of  gates  is  liabV. . . 

N.  J.  129 


686 


American  Negligence  Reports. 


Crossing  —  continued. 

question  of  gateman's  negligence  in 
lowering  gates  at  railway  cross- 
ing as  traveler  was  about  to  cross 
street,  properly  for  jury N.  J.  129 

question  of  contributory  negligence 
of  traveler  failing  to  look  and 
listen  for  trains  at  crossing,  al- 
though open  gate  at  crossing  was 
invitation  to  cross,  properly  for 
jury N.  J.  129 

duty  of  railroad  company  to  keep  its 
track  at  railroad  crossing  in  good 
condition  for  use  of  persons  law- 
fully using  the  highway N.  J.  315 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  319 

collision  between  vehicle  and  train 

at  crossing;  notes  of  cases 

N.  J.  319-321 

pedestrians  struck  by  trains  at 
crossings  or  while  crossing  track; 
note  of  recent  cases 234-254 

notes  of  cases  on  collisions  between 
vehicles  and  trains  at  crossings. . 

319-321 

children  injured  at  crossings  and  on 
railroad  tracks;  notes  of  recent 
cases 425-435 

Crossing  Track. 

driving  across  street-car  track  and 
injured  in  collision  with  trolley 
car N.  J.  326 

collision  between  street  cars  and 
vehicles;  notes  of  cases.  .N.  J.  326-327 

pedestrian  struck  by  street  car 
while  crossing  track N.  J.  332 

duty  of  traveler  to  exercise  reason- 
able judgment  in  crossing  street 
railway  track N.  J.  332 

person  crossing  street-car  track 
struck  by  street  car;  erroneous 
dismissal  of  complaint,  it  being 
held  that  contributory  negligence 
was  question  for  jury N.  Y.  562 

persons  struck  by  street  cars  while 
crossing  track;  notes  of  cases... 

337-342 


Crossing  Track — continued. 

note  on  contributory  negligence,  in 
crossing-accident  cases,  as  ques- 
tion for  jury 566-576 

Crowded  Car. 

passenger  injured  while  riding  on 
bumper  of  crowded  street  car, 
being  warned  by  conductor  not 
to  ride  there,  guilty  of  contribu- 
tory negligence Mich.  609, 

passenger  riding  on  running  board 
of  open  street  car  injured  by  fall- 
ing from  car;  carrier  not  liable. . 

N.  Y.  609. 
Culvert. 

pedestrian  falling  into  opening  in 
culvert  not  part  of  public  high- 
way  N.  J.  125 

Customer. 

injured  by  fall  of  defective  stair- 
way in  place  of  business N.  J.  342 

Damages. 

error  to  instruct  that  jury  might 
consider  damages  sustained  by 
minor  children  by  loss  of  moral 
and  intellectual  training  by  de- 
ceased parent,  where  there  was 
no  evidence  that  deceased  was 
fitted  to  give  the  children  such 
training Ark.      r 

failure  of  injured  person  to  exer- 
cise ordinary  care  before  negli- 
gence complained  of  will  not  pre- 
clude recovery,  but  damages  may 
be  diminished  in  proportion  to 
such  lack  of  ordinary  carc.Ga.  227* 

where  evidence  failed  to  disclose 
in  what  amount,  if  any,  plaintiffs 
were  damaged,  in  action  for 
negligent  transmission  of  tele- 
gram, error  to  direct  verdict  in 
their  favor  for  the  definite 
amount  for  which  suit  was 
brought Ga.  254 

delay  in  delivery  of  car  load  of 
corn;  deterioration  in  value:  evi- 
dence; erroneous  nonsuit Ga.  265. 
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DamagBS  —  continued. 

loss  of  car  load  of  grapes;  carrier 
bound  by  agreed  valuation  in 
contract  of  affreightment Ga.  265 

evidence  of  injury  to  particular 
things  attached  to  the  soil,  and 
the  value  of  such  realty  admis- 
sible on  the  question  of  damages 
arising  out  of  railroad  fire . .  Kan.  275 

where  passenger  was  assaulted  by 
conductor,  an  instruction  that  if 
jury  believed  same  was  inspired 
by  malice,  they  might  allow  puni- 
tive damages  was  proper Ky.  595 

"verdict  for  $11,500  damages  awarded 
to  plaintiff,  a  day  laborer  earning 
$1.25  a  day,  whose  hand  was 
caught  in  revolving-knife  ma- 
chine, who  was  not  totally  dis- 
abled, and  expectancy  of  life  was 
46  years,  held  excessive,  and  re- 
mittitur of  $4,000  recommended 
to  be  filed  by  plaintiff Neb.  300 

right  of  action  to  recover  for  physi- 
cal injury  and  mental  disorder 
arises  where  one  in  effort  to  es- 
cape danger  caused  by  negligence 
of  another  is  injured N.  J.  134 

where  damages  in  action  for  death 
are  limited  by  the  statute  to  the 
pecuniary  loss  sustained  by  the 
next  of  kin,  a  verdict  of  $5,000 
was  excessive,  where  deceased 
was  a  single  woman,  45  years  of 
age,  doing  the  housework  for 
three  brothers  and  a  sister,  who 
were  all  single,  and  $2,500  was 
thought  to  be  a  proper  assess- 
ment of  damages N.  J.  317 

verdict  for  $1 5,395  damages  awarded 
to  person  67  years  of  age,  injured 
by  fall  of  defective  staircase  in 
place  of  business,  held  excessive, 
where  he  was  not  incapacitated 
from  attending  to  his  business, 
and  only  $395  was  accounted  for 
as  disbursements  on  account  of 
injuries,  and  remittitur  of  $7,500 
suggested N.  J.  342 

measure  of  damages  in  action  for 


Damages  —  continued. 

injuries  to  horse  and  Vehicle; 
evidence  as  to  value  of  horse  and 
expenses  of  curing,  and  of  cost 
of  repairs  to  vehicle,  admissible.. 

S.  D.  480, 

construction  of  release  where  em- 
ployee received  permanent  injury 
and  master  gave  employment  in 
release  of  claim  for  damages,  dis- 
charge of  employee  without  cause 
is  breach  of  contract  for  which 

damages  may  be  recovered 

W.  Va.  344 

verdict  U  -  $2,800  damages  awarded 
to  plaintiff  a  girl  fourteen  years 
of  age,  who  suffered  a  simple 
fracture  of  small  bone  of  left  leg 
near  the  ankle  joint,  excessive. . . 

Wis.  520. 

where  there  is  mutual  fault  for  a 
collision  between  vessels,  the 
damages  should  be  equally  di- 
vided  U.  S.  D.  C,  Del.  357,  374 

note  on  damages  for  injuries 
caused  by  fright '34-139/ 

when  recovery  cannot  be  had  for 
injuries  caused  by  fright;  note. . 

134-136 

damages  from  fright  alone  too  re- 
mote ;  English  rule 136-139 

English  rule  on  measure  of  dam- 
ages;  note 137-139' 

complaint  in  action  by  husband  and 
wife  f3r  injuries  to  the  wife,  al- 
leging injuries  prevented  and 
would  prevent  wife  transacting 
necessary  business,  sufficiently 
alleged  special  damage  justifying 
admission  of  evidence  as  to  loss 
of  wife's  business N.  J.  155 

Damnum  Absque  Injuria. 

when  doctrine  does  not  apply 

U.  S.  D.  C,  Del.  357" 

contractors  for  making  public  im- 
provements, to  avoid  liability  for 
damage,  must  employ  reasonably 
safe  methods,  and  the  doctrine 
of     damnum     absque    injuria     is 
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Damnum  Absque  Injuria— continued. 

wholly  '  inapplicable  where  loss 
results  to  third  persons  from 
negligent  employment  of  unsafe 
methods U.  S.  D.  G,  Del.  352 

Dangerous  Appliance. 

where  sole  issue  in  action  for  injury 
to  brakeman  was  as  to  whether 
or  not  failure  on  part  of  railroad 
company  to  block  its  frog  was 
negligence,  verdict  properly  di- 
rected for  company  where  the 
larger  number  of  witnesses  testi- 
fied tl\at  the  unblocked  frog  is 
not  more  dangerous  than  the 
blocked  one,  and  that  a  large 
majority  of  railroads  use  the  un- 
blocked frog Ind.  Terr.  397 

Dangerous  Article. 

failure  of  seller  of  explosives  to 
label  same  as  required  by  statute, 
negligence  per  se Iowa,  590 

Dangerous  Machinery. 

-employee  injured  while  operating 
stationary  engine;  failure  to 
warn  employee  of  danger  of 
operating  it  renders  master  lia- 
ble  Tex.  630 

Dangerous  Position. 

passenger  injured  while  riding  on 
bumper  of  crowded  street  car, 
being  warned  by  conductor  not 
to  ride  there,  guilty  of  contribu- 
tory negligence Mich.  609 

•child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 
ous position  on  part  of  plaintiff. . 

Neb.  4M 

passenger  riding  on  running  board 
of  open  street  car  injured  by 
falling  from  car;  carrier  not  lia- 
ble  N.  Y.  609 

railroad  company  not  liable  for  in- 
jury to  passenger  where  it  ap- 


Dangerous  Position— continued. 

peared  that  plaintiff,  having  been 
warned  that  cars  were  to  be  sepa- 
rated, stepped  back  from  car  on 
which  he  was  standing,  without 
looking,  and  fell  between  the 
cars,  such  act  of  plaintiff  being 
the  proximate  cause  of  the  acci- 
dent  U.  S.  C  C.  A.,  Ohio,  455 

Dangerous  Premise 

child  falling  into  cellar  on  vacant 
lot,  being  pushed  therein  by  little 
brother  while  playing  around  it. 

Cal.     8 

rule  of  turntable  cases  not  appli- 
cable in  case  where  child  was 
pushed  by  little  brother  into  cel- 
lar on  vacant  lot  while  playing 
around  it Cal.     8 

child  killed  while  playing  with  pip- 
ing on  unguarded  lot Colo.    10 

rale  of  turntable  cases  applied 
where  child  was  killed  while 
playing  on  an  unguarded  lot... 

Colo.    10 

child  drowned  while  playing 
around  excavation Ga.     8 

one  who  makes  excavation  upon 
his  land  not  bound  to  so  guard  it 
as  to  prevent  injury  to  children 
who  come  upon  it  without  his 
invitation,  but  are  attracted 
merely  by  its  surroundings.  .Ga.     8 

person  riding  in  cab  getting  out  on 
account  of  accident  to  horse,  and 
while  trying  to  reach  sidewalk 
falling    into    ditch    alongside    of 

highway  covered  with  snow 

Idaho,    11 

boy  drowned  while  skating  on  ice 
formed  in  clay  hole;  owner  of 
land  not  liable 111.    12 

tenant  injured  by  falling  into  well; 
liability  of  landlord Kan.  268 

failure  to  inform  tenant  of  danger- 
ous or  defective  place  on  prem- 
ises, and  injury  occasioned 
thereby  to  tenant  or  member  of 
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Dangerous  Premises — continued. 

his  family,  renders  landlord  lia- 
ble  Kan.  268 

child  injured  while  playing  upon 
hand  car;  railroad  company  lia- 
ble  Ky.  406 

landlord  not  liable  for  injury  caused 
by  defective  staircase  where  de- 
fect was  visible  and  known  to 
tenant Me.  270 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment, in  inviting  or  permit- 
ting children  on  premises.  .Mich.  402 

tacit  permission  on  part  of  em- 
ployer or  his  eker  ego  to  children 
to  go  on  his  premises  not  suffi- 
cient to  establish  liability  for 
negligent  conditions  on  such 
premises Mich.    402 

child  trespassing  on  railroad  prem- 
ises crushed  by  machinery  at  boat 
slip;  railroad  company  not  liable.. 

Mich.  407 

employee  injured  by  revolving- 
knife  machinery  in  packing 
house,  the  floor  on  which  it  stood 
being  wet  and  slippery Neb.  300 

child  three  years  and  three  months 
old,  killed  by  falling  into  well; 
liability  of  owner  of  premises... 

Neb.  307 

sub-tenant  falling  down  hatchway 
in  hallway  of  business  building; 
erroneous  nonsuit N.  J.  270 

-customer  injured  by  fall  of  defec- 
tive stairway  in  place  of  business.. 

N.  J.  342 

child  injured  while  playing  around 
machinery  on  dock;  defendant 
not  liable N.  Y.  402 

-child  injured  while  playing  on  ma- 
chinery in  street  which  was  being 
excavated;  defendant  not  liable.. 

N.  Y.  402 

-miner  injured  by  fall  of  roof  in  coal 
mine  caused  by  defective  blast- 
ing; defendant  liable Ohio,  445 

Vol.  X  —  44 


Dangerous  Premises— continued. 

notes  of  cases  arising  out  of  acci- 
dents on  defective  premises.  .270-274 

notes  of  cases  relating  to  children 
injured  while  playing  on  danger- 
ous premises 402-409 

Death. 

person  lying  on  railroad  track  run 
over  and  killed  by  train Ark.      1 

burden  of  proof  on  plaintiffs  to 
show  that  their  intestate  was 
killed  by  railroad  company's  neg- 
ligence  Ark.      1 

where  person  was  killed  by  train, 
presumption  that  death  was 
caused  by  railroad  company's 
negligence Ark.      I 

burden  of  proof  upon  plaintiffs  to 
prove  that  railroad  company  dis- 
covered their  intestate  on  its 
track  in  time  to  have  avoided  ac- 
cident and  failed  to  use  ordinary 
care  to  avert  the  injury Ark.      1 

child  killed  while  playing  with  pip- 
ing on  unguarded  lot Colo.     10 

employee  struck  and  killed  by  der- 
rick machinery Del.  537 

child  drowned  while  playing  around 
excavation Ga.      8 

boy  drowned  while  skating  on  ice 
formed  in  clay  hole;  owner  of 
land  not  liable 111.     12 

brakeman  killed  while  coupling 
cars Ind.  Terr.  397 

engineer  killed  in  collision  between 
passenger  train  and  freight  cars.. 

Iowa,    40 

brakeman  killed  by  falling  from  top 
of  freight  train;  railroad  company 
not  liable Iowa,  592 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous  position  on  track;  rail- 
road company  liable  for  death  of 
such  person  caused  by  being  run 
over  by  train Ky.    60 

passenger  on  street  car  killed  in  as- 
sault  committed    upon   him    by 
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Death — continued. 

drunken  and  disorderly  passen- 
ger  Md.    71 

Child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment in  inviting  or  permit- 
ting children  on  premises.  .Mich.  402 

child  trespassing  on  railroad  prem- 
ises crushed  by  machinery  at 
boat  slip;  railroad  company  not 
liable Mich.  407 

child,  three  years  and  three 
months  old,  killed  by  falling  into 
well;  liability  of  owner  of  prem- 
ises  Neb.  307 

in  an  action  for  the  death  of  a  child, 
the  father,  as  administrator,  be- 
ing plaintiff,  it  is  error  to  instruct 
that  contributory  negligence  of 
the  father  is  no  defense Neb.  307 

liability  for  death  of  boy  caused  by 
touching  guy  wire  of  electric 
light  post Neb.  580 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.  142;  N.  Y.  145 

-where  damages  in  action  for  death 
are  limited  by  the  statute  to  the 
pecuniary  loss  sustained  by  the 
next  of  kin,  a  verdict  of  $5»ooo 
was  excessive,  where  deceased 
was  a  single  woman,  45  years  of 
age,  doing  the  housework  for 
three  brothers  and  a  sister,  who 
were  all  single,  and  $2,500  was 
thought  to  be  a  proper  assess- 
ment of  damages N.  J.  317 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.J.  319 

-workman    killed    by    collapse    of 

building  in  course  of  erection 

N.  Y.  439 

j»ssenger  fatally  injured  while 
boarding  Brooklyn  Bridge  train, 
the  conductor  closing  gates  of  car 


Death  —  continued 

while   he   was  on   car  platform; 
railroad  company  liable N.  Y.  S23 

death  of  child  caused  by  premature 
birth  due  to  mother  of  child  be- 
ing injured  by  negligence  of  an- 
other does  not  entitle  the  child's 
father  to  maintain  action,  as  next 
of  kin,  under  the  statute  provid- 
ing for  recovery  for  death  of 
person  caused  by  wrongful  act  of 
another R.  I.  18& 

lineman  killed  by  electric  shock: 
insufficient  evidence  as  to  due 
care  on  part  of  deceased  to  sub- 
mit case  to  jury R.  I.  4*1 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad 
company  liable,  notwithstanding 
contributory  negligence  of  de- 
ceased, evidence  showing  that 
death  might  possibly  have  been 
prevented  had  defendant's  serv- 
ants used  proper  care Tex.  407 

conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  50° 

Defeet. 

whether  city  had  actual  notice  of 
unsafe  condition  of  street  is  for 
jury Kan.    47* 

person  falling  on  brick  sidewalk 
due  to  slight  inequality  in  the 
surface  of  such  sidewalk;  city  not 
liable,  as  the  fact  alleged  could 
not  be  declared  a  defect,  plain- 
tiffs injury  being  result  of  simple 
accident Me.   m 

actual  notice  to  officers  of  munici- 
pality  of   defective   condition    of 

streets  is  notice  to  city 

Minn.  106,  113. 

where  action  was  brought  against 
owner  of  building  and  contrac- 
tors for  certain  work  on  such 
building,  for  injuries  to  work- 
man in  service  of  contractor  fur- 
nishing another  part  of  the  work. 
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Defect — continued. 

there  was  no  contractual  liability 
resting  upon  defendants  for  in- 
jury from  the  latter's  imperfect 
work,  but  in  order  to  recover  it 
must  be  shown  there  was  some 
defect  in  defendants'  work  of 
which  they  had  knowledge,  such 
as  would  render  the  building  a 
danger  to  human  life N.  Y.  439 

where  defect  in  highway  was  ap- 
parent, and  arose  from  manner 
of  construction  of  bridge;  town- 
ship had  notice  through  its  super- 
visor who  did  the  work Pa.  184 

erroneous  instruction  as  to  care 
required  of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 

Defective  Appliance. 

master  liable  for  failure  to  furnish 

safe  appliance  for  workman 

Mass.    83 

Defective  Bridge. 

woman  injured  by  breaking  of  rot- 
ten plank  in  bridge  over  which 
she  was  walking Ga.  26 

pedestrian  falling  into  opening  in 
culvert  not  part  of  public  high- 
way  N.  J.  125 

Defective  Highway. 

person  falling  into  hole  in  highway 
in  village N.  Y.  539 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping 
into  hole  at  side  of  bridge Pa.  184 

where  defect  in  highway  was  ap- 
parent and  arose  from  manner  of 
construction  of  bridge;  township 
had  notice  through  its  supervisor 
who  did  the  work Pa.  184 

person  riding  in  sleigh  injured  on 
defective  highway Pa.  187 

Defective  Premises. 

notes  of  cases  arising  out  of  acci- 
dents on  defective  premises.  .270-274 


Defective  Sidewalk. 

woman  injured  by  falling  on  defec- 
tive sidewalk Kan.    49 

person  injured  by  defective  condi- 
tion of  sidewalk Minn.  576 

child  injured  by  slipping  on  hole 
in  sidewalk Wis.  520 

Defective  Staircase. 

landlord  not  liable  for  injury  caused 
by  defective  staircase  where  de- 
fect was  visible  and  known  to 
tenant Me.  270 

customer  injured  by  fall  of  defec- 
tive stairway  in  place  of  business.. 

N.  J.  342 

Defective  Street. 

person  driving  over  defective 
street,  with  knowledge  of  danger, 
and  injured  by  buggy  falling  over 
embankment Ga.    28 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track.. Minn.  106,  113 

Defective  Track. 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track.  .Minn.  106,  113 

bicyclist  injured  while  riding  over 
defective  track  at  railroad  cross- 
ing  N.  J.  315 

Defective  Valve. 

employee  injured  by  bursting  of 
valve  in  air-hoist;  negligence  of 
superintendent;  liability  of  mas- 
ter  Mass.    83 

Defective  Vehicle. 

whether  person  rl.'ing  in  vehicle  is 
chargeable  with  contributory  neg- 
ligence, because  of  defective  con- 
dition of  vehicle,  is  question  for 
jury Minn.  106,  113 

Defense. 

distinction  between  the  doctrines  of 
assumption  of  risk  and  contribu- 
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DdfenSd  —  continued. 

tory  negligence 

Me.  285;  S.  C.  473,  480-481 

in  an  action  for  the  death  of  a  child, 
the  father,  as  administrator,  be- 
ing plaintiff,  it  is  error  to  in- 
struct that  contributory  negli- 
gence of  the  father  is  no  defense- 
Neb.  307 
v  defense  of  "assumption  of  risk" 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section 
15,  in  actions  for  personal  inju- 
ries by  railroad  employees.. .  S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  section  master  for  in- 
juries sustained  by  failure  of  rail- 
road company  to  furnish  adequate 
force  of  laborers  to  do  work  re- 
quired of  him S.  C.  473 

Degree  of  Care. 

erroneous  instruction  as  to  degree 
of  care  required  of  warehouse- 
man where  warehouse  receipt 
contained  provision  limiting  lia- 
bility  Cal.  S3© 

duty  of  carriers  of  passengers  to  ex- 
ercise care  in  maintaining  order 
and  guarding  those  they  trans- 
port against  violence,  from  what- 
ever source  arising N.  J.  627 

instruction  as  to  degree  of  care  re- 
quired to  exempt  from  liability. . 

S.  C.  473 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 

degree   of   care   required   of   river 

and  harbor  pilots 

U.  S.  D.  C,  Del.  374 

Delivery. 

liability  for  delivery  of  express 
package  to  wrong  person Ga.  26b 

Derailment. 

passenger  injured  by  derailment  of 
street  car Cal.     5 


Derailment  —  continued. 

railroad  employee  injured  by  de- 
railment of  freight  car...W.  Va.  344 

conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  500 

Derriek. 

employee  struck  and  killed  by  der- 
rick machinery Del.  537 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.  Y.  435 

liability  of  master  for  injury  to  em- 
ployee caused  by  fall  of  derrick. . 

R.  I.  471 

Directing  Verdict. 

where  evidence  failed  to  disclose  in 
what  amount,  if  any,  plaintiffs 
were  damaged,  in  action  for  neg- 
ligent transmission  of  telegram, 
error  to  direct  verdict  in  their 
favor  for  the  definite  amount  for 
which  suit  was  brought Ga.  254 

where  sole  issue  in  action  for  injury 
to  brakeman  was  as  to  whether 
or  not  failure  on  part  of  railroad 
company  to  block  its  frog  was 
negligence,  verdict  properly  di- 
rected for  company  where  the 
larger  number  of  witnesses  testi- 
fied that  the  unblocked  frog  is 
not  more  dangerous  than  the 
blocked  one,  and  that  a  large 
majority  of  railroads  use  the  un- 
blocked frog Ind.  Terr.  307 

Ditch. 

person  riding  in  cab  getting  out  on 
account  of  accident  to  horse,  and 
while  trying  to  reach  sidewalk 
falling    into    ditch    alongside    of 

highway  covered  with  snow 

Idaho,    it 
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Ditch  —  continued. 

where  it  wa*  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn  the 
public  of  danger  of  crossing,  city 
not  liable  for  injury  to  person 
crossing  such  ditch  on  planks  put 
over  same  for  convenience  of 
workmen. Miss.  619 

Dock. 

child  injured  while  playing  around 
machinery  on  dock;  defendant 
not  liable N.  Y.  402 

Door. 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment, in  inviting  or  permit- 
ting children  on  premises... Mich.  402 

Driver. 

master  not  liable  for  injury  to  boy 
riding  on  wagon  by  invitation  of 
employee Mich.  461 

person  riding  with  party  of  friends 
in  vehicle  not  engaged  in  joint 
enterprise  with  driver  of  vehicle, 
and  negligence  of  driver  not  im- 
putable to  her Minn.  106,  113 

master  liable  for  negligent  act  of 
employee  in  driving  on  vacant  lot 
without  warning  boys  seated  on  a 
log  there  of  danger,  whereby  one 
of  the  boys  was  run  over.... Pa.  459 

Driving. 

person  driving  over  defective  street, 
with  knowledge  of  danger,  and 
injured  by  buggy  falling  over  em- 
bankment  Ga.    28 

where  plaintiff  while  driving  turned 
to  cross  track,  when  street  car 
suddenly  backed  and  struck 
wagon,  and  no  signals  were  given 
of  backing  of  car,  there  was  suf- 
ficient evidence  for  jury  to  pass 
upon  negligence  of  parties 111.    36 


Driving — continued. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street  and  per- 
son driving  injured Kan-.    47 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  crossing; 
contributory  negligence  of  driver 
of  vehicle Me.    68 

person  driving  in  closed  carriage  on 
dark  night  across  track,  without 
looking  or  listening,  and  collid- 
ing with  street  car,  guilty  of  con- 
tributory negligence Me.    68 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track.. Minn.  106,  113 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  319 

collision  between  vehicle  and  train 
at  crossing;  notes  of  cases 

N.  J.  319-321 
driving  across  street-car  track  and 
injured   in   collision  with  trolley 
car N.  J.  326 

collision  between  street  cars  and 
vehicles;  notes  of  cases.  .N.  J.  326-327 

person  driving  on  highway  and 
team  falling  over  embankment, 
guilty  of  negligence  where,  being 
familiar  with  the  road,  he  drove 
along  on  dark  night,  and  failed 
to  relight  lantern  which  went  out, 
and  recovery  could  not  be  had 
for  alleged  negligence  of  town- 
ship in  failing  to  erect  guard 
along  embankment Pa.   r85 

person  riding  in  sleigh  injured  on 
defective  highway Pa.  187 

whether  or  not  excavations  in  pub- 
lic street  were  properly  made  and 
guarded,  and  whether  person 
driving  along  street  was  negli- 
gent, were  questions  for  jury. . . 

S.  D.  489 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
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BmployM  —  continweu. 

injured  bv  revolving-knife  machin- 
ery in  packing  house,  the  floor  on 
which  it  stood  being  wet  and  slip- 
pery  Neb.  300 

injured  while  operating  threshing 
machine Neb.  301 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.  142;  N.  Y.  145 

assumes  all  the  risks  of  his  employ- 
ment against  which  he  may  pro- 
tect himself  by  ordinary  obser- 
vation and  care N.  J.  142 

foreman  of  railroad  gang  loaning 
push  car  to  third  person,  who, 
while  using  it,  injured  person 
crossing  track;  railroad  company 
liable N.  J.  584 

Injured  by  kick  of  horse  which  he 
was  driving N.  Y.  157 

brakeman  injured  coupling  cars... 

N.  Y.  166 

workman  killed  by  collapse  of 
building  in  course  of  erection... 

N.  Y.  439 
stepping    on    railway    track    from 

place  of  safety  struck  and  injured 
by  switch  engine,  guilty  of  con- 
tributory negligence Ohio,  175 

rule  of  law  excusing  passengers 
from  obligation  to  keep  strict 
lookout  for  trains  when  alighting 
from  or  boarding  trains  over 
tracks  of  railway  does  not  apply 
to  employees  whose  duties  re- 
quire them  to  cross  the  tracks. . . 

Ohio,  175 

miner  injured  by  fall  of  roof  in  coal 
mine  caused  by  defective  blast- 
ing; defendant  liable Ohio,  445 

mine  owner  or  operator  liable  for 
injury  to  employee  caused  by 
necr1:~  nce  of  mine  boss Ohio,  445 

where  My  was  struck  by  hook 
which  sapped  from  hand  of  em- 
ploy**1 who  was  trying  to 
frig'h*-*"'  boys  who  were  playing 
around  cotton  bales  in  front  of 


Employ66  —  continued. 
defendant's  warehouse,  defendant 
was  not  liable,  the  act  of  his 
servant  not  being  done  wrthm  the 
scope  of  his  employment  or  au- 
thority  Pa.  45a 

master  liable  for  negligent  act  of 
employee  in  driving  on  vacant  lot 
without  warning  boys  seated  on 
a  log  there  of  danger,  whereby 
one  of  the  boys  was  run  over..  Pa.  450 

railroad  employee  injured  in  col- 
lision between  freight  train  and 
hand  car Pa.  463 

railroad  company  not  liable  for  in- 
jury to  employee  caused  by  neg- 
ligence of  person  in  charge  of 
gang  of  laborers,  the  latter  being 
a  fellow-servant Pa.  463 

person  in  charge  of  gang  of  railroad 
men  constructing  telegraoh  line 
is  a  fellow-servant  of  its  mem- 
bers, and  the  relationship  is  not 
changed  by  the  fact  that  the  rail- 
way company  permitted  the  tele- 
graph company  to  employ  such 
person  to  superintend  the  work. 

Pa.  463 

lineman  killed  by  electric  shock; 
insufficient  evidence  as  to  due 
care  on  part  of  deceased  to  sub- 
mit case  to  jury R.  I.  467 

liability  of  master  for  injury  to  em- 
ployee caused  by  fall  of  derrick.. 

R.  I.  471 

whether  employee  assumes  risk  by 
remaining  in  master's  service 
after  knowledge  of  danger  and 
promise  to  repair  same,  is  for 
jury  to  determine S.  C.  473 

injured  while  operating  stationary 
engine:  failure  to  warn  employee 
of  danger  of  operating  it  renders 
master  liable Tex.  630 

railroad  employee  injured  by  de- 
railment of  freight  car W.  Va.  344 

conductor  killed  by  derailment  of 
train  caused  by  tram  striking  ob- 
struction on  track W.  Va.  500 

injured    by    unexpeci  d    explosion 
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Employee  —  continued . 

while  blasting  due  to  negligence 
of  foreman Wis.  €34 

workman  engaged  in  blasting  is 
fellow-servant  with  foreman  con- 
ducting such  blasting Wis.  634 

where  plaintiff  and  defendant's 
foreman  had  worked  together  in 
same  place  and  kind  of  service 
for  fourteen  years,  having  the 
same  relation  to  each  other,  plain- 
tiff assumed  the  risk  of  employ- 
ment  Wis.  634 

engaged  in  blasting  rock  injured  by 
premature  explosion,  assumed 
risks  incident  to  the  use  of  tools 
in  such  work U.  S.  C.  C.  A.  200 

where  servant  is  mature,  intelli- 
gent and  experienced  in  the  work 
upon  which  he  is  employed,  and 
the  master  has  no  notice  or  rea- 
son to  oelieve  that  he  is  not  fully 
competent  and  familiar  with  the 
work,  and  its  dangers,  he  is  under 
no  obligation  to  instruct  such 
servant  as  to  probable  dangers  of 
L.s  employment..  .U.  S.  C.  C.  A.  200 

workman  injured  by  unexploded 
blasts;  note 08-100 

note  on  assumption  of  risk  by  em- 
ployees   212-220 

English  rule  as  to  assumption,  of 
risk 291-293 

votes  of  cases  on  liability  of  master 
for  act  of  employee  causing  in- 
jury to  children 459-462 

accidents  to  railroad  employees; 
notes  of  cases 510-520 

Employers'  liability  Aet. 

whether  an  injury  to  a  railroad  em- 
ployee came  under  the  statutory 
provision  making  railroads  liable 
for  injuries  to  employees  caused 
by  negligence  of  fellow-servants, 
was  for  jury Minn.  294 

Engine. 

employee  stepping  on  railway  track 
from  place  of  safety  struck  and 


Engine  — continued. 

injured  by  switch  engine,  guilty 
of  contributory  negligencc.Ohio,  175, 
explosions  of  railroad  locomotives; 
note 93-94 

Engineer. 

killed  in  collision  between  passen- 
ger train  and  freight  cars.. Iowa,    40* 

killed  while  running  express  train 
through  an  open  switch  and  col- 
liding with  cars  on  track 

N.  J.  142;  N.  Y.  145. 

English  Cases. 

notes  of,  and  references  to..  17,  27, 
43,  120,  134,  135,  136,  137, 
138,  139,  140,  141,  158,  159, 
160,  161,  163,  164,  191,  192, 
193,  195,  223,  291,  292,  293, 
394,  55o,  574,  587,  588,  615-616 

English  Rale. 

>as  to  assumption  of  risk 291-993 

Equestrian. 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping 
into  hole  at  side  of  bridge Pa.  184 

Error. 

an  instruction  which  submits  a 
question  outside  the  issue  is  legal 
error N.  J.  627 

Evlctenoe. 

admission  of  evidence  that  street 
cars  had  been  running  slower 
since  accident,  immaterial  and 
harmless Cal.      5 

where  evidence  failed  to  disclose  in 
what  amount,  if  any,  plaintiffs 
were  damaged,  in  action  for  neg- 
ligent transmission  of  telegram, 
error  to  direct  verdict  in  their 
favor  for  the  definite  amount  for 
which  suit  was  brought Gau  254 

delay  in  delivery  of  car  load  of 
corn;  deterioration  in  value;  evi- 
dence; erroneous  nonsuit Ga.  265 

where  sole  issue  in  action  for  in- 
jury   to    brakeman    was    as    to 
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JSvid6H06  —  continued. 

whether  or  not  failure  on  part  of 
railroad  company  to  block  its 
frog  was  negligence,  verdict 
properly  directed  for  company 
where  the  larger  number  of  wit- 
nesses testified  that  the  un- 
blocked frog  is  not  more  danger- 
ous than  the  blocked  one,  and 
that  a  large  majority  of  railroads 

use  the  unblocked  frog 

Ind.  Terr.  397 
rputting  in  evidence  book  of  rules 
issued  by  railroad  company  for 
government  of  its  employees 
generally,  incompetent,  because 
rules,  if  any,  which  were  compe- 
tent should  be  designated  and  of- 
fered separately Iowa,    40 

-where  want  of  negligence  of  de- 
ceased was  in  issue,  error  to  al- 
low plaintiff  to  prove  that  de- 
ceased was  "  a  careful,  prudent, 
and  cautious  engineer,"  as  invad- 
ing province  of  jury Iowa,    40 

when  privilege  as  to  communica- 
tions between  physician  and  pa- 
tient under  the  Code  is  not 
waived  by  patient Iowa,    42 

of  injury  to  particular  things  at- 
tached to  the  soil,  and  the  value 
of  such  realty  admissible  on  the 
question  of  damages  arising  out 
of  railroad  fire Kan.  275 

it  is  in  discretion  of  trial  court  to 
permit  plaintiff  to  experiment  as 
to  personal  injuries  before  jury. . 

Minn.  113 

it  is  necesr  ry  to  show  more  than  a 
mere  possibility  that  a  fire  was 
scattered  by  sparks  from  locomo- 
tive t.,  require  submission  of  is- 
sue to  a  jury  under  the  statute. . 

Minn.  276 

while  the  violation  of  a  city  ordi- 
nance is  not  as  matter  of  law  con- 
clusive evidence  of  neglect  of 
duty,  it  may  furnish  evidence  of 
negligence Minn.  297 

•complaint  in  action  by  husband  and 
wife  for  injuries  to  the  wife,  al- 


Evidenoe  —continued. 
leging  injuries  prevented  and 
would  prevent  wife  transacting 
necessary  business,  sufficiently 
alleged  special  damage  justifying 
admission  of  evidence  as  to  loss 
of  wife's  business N.  J.  155 

lineman  killed  by  electric  shock; 
insufficient  evidence  as  to  due 
care  on  part  of  deceased  to  sub- 
mit case  to  jury R.  I.  467 

where  complaint  alleges  specific  in- 
juries and  also  injuries  to  "  in- 
ternal organs,"  evidence  as  to 
impairment  of  eyesight,  tending 
to  show  effect  of  such  internal  in- 
juries, admissible S.   C  473 

measure  of  damages  in  action  for 
injuries  to  horse  and  vehicle; 
evidence  as  to  value  of  horse  and 
expenses  of  curing,  and  of  cost 
of  repairs  to  vehicle,  admissible. . 

S.  D.  489 

person  not  an  expert  may  testify 
as  to  manner  in  which  injured 
party  used  her  foot  in  walking 
after  recovering  from  injury.. Wis. 

testimony  of  witness  that  he  knew 
at  what  place  on  sidewalk  it  was 
claimed  plaintiff  was  injured,  and 
stating  the  place,  while  not  com- 
petent, was  not  prejudicial.  .Wis. 

expert  evidence  as  to  personal  in- 
juries  Wis. 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
nicipality not  justified  by  the  evi- 
dence  U.  S.  Sup. 

where  it  appeared  that  a  passen- 
ger's trunk  had  been  tampered 
with  before  delivery  by  a  steam- 
ship company,  it  was  held  that 
the  failure  to  introduce  evidence 
as  to  the  treatment  of  the  trunk 
while  in  its  hands  justified  the 
court  finding  that  the  same  was 
broken  open  by  the  company's 
servants U.  S.  D.  G,  Mass.  388 

negligence  in  blasting;  note 

97-98;  101-; 
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Excavation* 

child  falling  into  cellar  on  vacant 
lot,  being  pushed  therein  by  little 
brother  while  playing  around  it.. 

Cal.      8 

child  drowned  while  playing 
around  excavation Ga.     8 

one  who  makes  excavation  upon  his 
land  not  bound  to  so  guard  it  as 
to  prevent  injury  to  children  who 
come  upon  it  without  his  invita- 
tion, but  are  attracted  merely  by 
its  surroundings Ga.      8 

boy  drowned  while  skating  on  ice 
formed  in  clay  hole;  owner  of 
land  not  liable 111.    12 

whether  or  not  excavations  in  pub- 
lic street  were  properly  made 
and  guarded,  and  whether  person 
driving  along  street  was  negligent, 
were  questions  for  jury....S.  D.  489 

horse  injured  by  falling  into  open 
gas  trench  in  street;  vehicle  also 
damaged S.  D.  489 

Exemption  Clause. 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary  to  public  policy 

of  United  States 

U.  S.  D.  C,  Mass.  388 

'Experiments. 

st  is  in  discretion  of  trial  court  to 
permit  plaintiff  to  experiment  as 
to  personal  injuries  before  jury. . 

Minn.  113 

Expert. 

-expert  evidence  as  to  personal  in- 
juries  Wis.  520 

Explosion. 

♦child  injured  by  explosion  of  gaso- 
line which  was  purchased  by  her 
father,     the     vessel     containing 


Explosion  —  continued. 

same  not  being  labeled  by  the 
seller  as  required  by  statute.. Iowa,  590 
employee  injured  by  bursting  of 
valve  in  air-hoist;  negligence  of 
superintendent;  liability  of  mas- 
ter  Mass.     83 

employee  injured  by  unexpected 
explosion  while  blasting  due  to 

negligence  of  foreman Wis.  634 

employee  engaged  in  blasting  rock 
injured  by  premature  explosion, 
assumed  risks  incident  to  the  use 

of  tools  in  such  work 

U.  S.  C.  C.  A.  200 
note  on  liability  for  explosions.  .87-106 

of  stationary  boilers;  note 87-88 

in  conducting  tests;  note *. . .  .88-89 

of  gas  and  oil;  note 89-91 

of  fireworks  and  gunpowder;  note.. 

91-92 

on  steamboats;  note 92-93 

of  railroad  locomotives;  note 93-94 

damage  to  adjoining  property  by 
blasting;  note 94-95 

damages  from  concussion  of  blast- 
ing; note 95-96 

liability  of  independent  contractor 
in  conducting  blasting;  note 96-97 

evidence  of  negligence  in  blasting; 
note 97-98;  101-102 

workman  injured  by  unexploded 
blasts;  note 98-100 

travelers  injured  by  blasting  on 
highway;  note 100-101 

liability  for  explosions  in  particu- 
lar cases;  note 102-106 

Explosives. 

failure  of  seller  of  explosives  to 
label  same  as  required  by  statute, 
negligence  per  se Iowa,  590 

Express  Package. 

liability    for    delivery    of    express , 
package  to  wrong  person Ga.  26b 

Falling  Between  Cars* 

railroad  company  not  liable  for  in- 
jury to  passenger  where  it  ap- 
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Falling  Between  Can — continued. 

peared  that  plaintiff,  having  been 
warned  that  cars  were  to  be  sepa- 
rated, stepped  back  from  car  on 
which  he  was  standing,  without 
looking,  and  fell  between  the 
cars,  such  act  of  plaintiff  being 
the  proximate  cause  of  the  acci- 
dent  U.  S.  C.  C.  A.,  Ohio,  455 

Falling  from  Car. 

brakeman  killed  by  falling  from  top 
of  freight  train;  railroad  company 
not  liable Iowa,  592 

where  person  attempted  to  board  a 
moving  street  car,  and  %  was 
dragged  along  until  he  came  in 
contact  with  some  railroad  ties 
near  the  track,  when  he  lost  his 
hold  of  the  car,  and  there  was  no 
proof  that  motorman  intended  to 
stop  car  where  the  injured  person 
was  waiting  to  board  it,  verdict 
should  have  been  directed  for  de- 
fendant  N.  J.  621 

passenger  riding  on  running  board 
of  open  street  car  injured  by 
falling  from  car;  carrier  not  lia- 
ble  N.  Y.  609 

Falling  Object. 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment in  inviting  or  permit- 
ting children  on  premises.  .Mich.  402 

railroad  employee  injured  by  roof 
of  car  falling  upon  him  while 
clearing  railroad  wreck Minn.  293 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  build irife 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.  Y.  435 

miner  injured  by  fall  of  roof  in  coal 


Falling  Object  —  continued* 

mine  caused  by  defective   Mast- 
ing; defendant  liable Ohio,  44$ 

section  master  injured  by  fall  of 
street  rail  caused  by  alleged  fail- 
ure of  railroad  company  to  fur- 
nish adequate  force  of  laborers 
for  work  repriced  of  bin..  .S.  C.  473 

Fellow  Passenger. 

passenger  on  street  car  killed  in  as- 
sault committed  upon  him  by 
drunken  and  disorderly  passen- 
ger.  Md.    71 

liability  of  carrier  for  assault  com- 
mitted by  one  passenger  upon 
another Md.    71 

note  on  liability  of  carrier  for  as- 
sault committed  on  passenger  by 
fellow-passenger. 77-fe 

Fellow-servant. 

whether  an  injury  to  a  railroad  em- 
ployee came  under  the  statutory 
provision  making  railroads  lia- 
ble for  injuries  to  employees 
caused  by  negligence  of  fellow- 
servants,  was  for  jury Minn.  294 

a  foreman  is  not  a  fellow-servant 
with  workmen  under  him... Neb.  117 

where  there  was  no  conflict  as  to 
powers  and  duties  of  foreman, 
not  error  to  instruct  that  he  was 
not  a  fellow-servant  with  em- 
ployees, and  that  his  negligence 
was  imputable  to  employer.  .Neb.  117 

railroad  company  not  liable  for  in- 
jury to  employee  caused  by  neg- 
ligence of  person  in  charge  of 
gang  of  laborers,  the  latter  being 
a  fellow-servant Pa.  463. 

person  in  charge  of  gang  of  rail- 
road men  constructing  telegraph 
line  is  a  fellow-servant  of  its 
members,  and  the  relationship  is 
not  changed  by  the  fact  that  the 
railway  company  permitted  the 
telegraph  company  to  employ 
such  person  to  superintend  the 
work Pa.  463 
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TellO  W-Servant  —  continued. 

employee  injured  by  unexpected 
explosion  while  blasting  due  to 
negligence  of  foreman Wis.  634 

workman  engaged  in  blasting  is 
fellow-servant  with  foreman  con* 
ducting  such  blasting Wis.  634 

Fire. 

hedge  fence  and  timothy  meadow 
destroyed  by  fire  caused  by 
sparks  from  locomotive Kan.  275 

•evidence  of  injury  to  particular 
things  attached  to  the  soil,  and 
the  value  of  such  realty  admis- 
sible on  the  question  of  damages 
arising  out  of  railroad  fire.. Kan.  275 

stock  of  sash  and  doors  destroyed 
by  fire  caused  by  sparks  from  lo- 
comotive  Minn.  276 

it  is  necessary  to  show  more  than  a 
mere  possibility  that  a  fire  was 
scattered  by  sparks  from  locomo- 
tive to  require  submission  of  issue 
to  a  jury  under  the  statutc.Minn.  276 

Fireworks. 

explosion  of  fireworks  and  gun- 
powder;  note 9I-92 

Foreign  Law. 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary  to  public  policy  of 
United  States.  .U.  S.  D.  C,  Mass.  388 

Foreman. 

♦employee  injured  by  falling  with 
ladder  to  tlK  ground,  caused  by 
negligence  of  foreman Neb.  117 

is  not  a  fellow-servant  with  work- 
men under  him Neb.  117 

where  there  was  no  conflict  as  to 
powers  and  duties  of  foreman, 
not  error  to  instruct  that  he  was 


Foreman  —  continued. 

not  a  fellow-servant  with  em- 
ployees, and  that  his  negligence 
was  imputable  to  employer.  .Neb.  117 
workman  engaged  in  blasting  is 
fellow-servant  with  foreman  con- 
ducting such  blasting Wis.  634 

Freight. 

delay  in  delivery  of  car  load  of 
corn;  deterioration  in  value;  evi- 
dence; erroneous  nonsuit Ga.  265 

loss  of  car  load  of  grapes;  carrier 
bound  by  agreed  valuation  in 
contract  of  affreightment Ga.  265 

failure  of  common  carrier  to  com- 
ply with  statutory  requirement  as 
to  tracing  freight  renders  it  liable 
for  negligence  of  connecting  car- 
rier  Ga.  265 

notes  of  cases  against  common  car- 
rier for  loss  of  freight 265 

Freight  Cars. 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory negligence  of  deceased, 
evidence  showing  that  death 
might  possibly  have  been  pre- 
vented had  defendant's  servants 
exercised   proper  care Tex.  497 

railroad  employee  injured  by  de- 
railment of  freight  car W.  Va.  344 

Freight  Train. 

ejecting  intoxicated  person  from 
freight  train  and  leaving:  him  in 
dangerous  position  on  track;  rail- 
road company  liable  for  death  of 
such  person  caused  by  being  run 
over  by  train Ky.    60 

railroad  employee  injured  in  col- 
lision between  freight  train  and 
hand  car Pa.  463 

Fright 

person  frightened  by  speed  of  de- 
railed street  car  injured  in  trying 
to  avoid  danger N.  J.  134 
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Fright — continued, 

woman  on  sidewalk,  frightened  by 
derailed  street  car,  running  to 
avoid  danger,  entitled  to  recover 
for  injuries  sustained  in  falling 
while  running  for  safety N.  J.  134 

right  of  action  to  recover  for  physi- 
cal injury  and  mental  disorder 
arises  where  one,  in  effort  to  es- 
cape danger  caused  by  negligence 
of  another,  is  injured N.  J.  134 

note  on  damages  for  injuries  caused 
by  fright 134-139 

when  recovery  cannot  be  had  for 
injuries  caused  by  fright;  note... 

134-136 

damages  from  fright  alone  too  re- 
mote ;   English  rule 136-139 

Fruit  Refuse. 

city  liable  for  injury  to  person 
slipping  upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 

Gas. 

explosions  of  gas  and  oil;  note.  ..89-91 

Gasoline. 

child  injured  by  explosion  of  gaso- 
line which  was  purchased  by  her 
father,  the  vessel  containing  same 
not  being  labeled  by  the  seller  as 
required  by  statute Iowa,  590 

Oateman. 

question  of  gateman's  negligence 
in  lowering  gates  at  railway 
crossing  as  traveler  was  about  to 
cross  street,  properly  for  jury... 

N.  J.  129 

Gates. 

pedestrian  struck  by  gate  at  rail- 
way crossing N.  J.  199 

duty  of  railroad  company  to  use 
ordinary  care  in  management  of 
gates  at  crossings,  and  for  injury 
to  traveler  caused  by  negligent 
management  of  gates  is  liable. . 

N.  J.  129 

question  of  gateman's  negligence  in 
lowering  gates  at  railway  cross? 


Gates  —  continued. 

ing  as  traveler  was  about  to  cross 
street,  properly  for  jury N.  J.  129 

question  of  contributory  negligence 
of  traveler  failing  to  look  and 
listen  for  trains  at  crossing,  al- 
though open  gate  at  crossing  was 
invitation  to  cross  properly  for 
jury N.  J.  129 

passenger  fatally  injured  while 
boarding  Brooklyn  Bridge  train, 
the  conductor  closing  gates  of  car 
while  he  was  on  car  platform; 
railroad  company  liable N.  Y.  623 

Goods. 

loss  of  market  value  of  goods  in 
consequence  of  failure  to  prop- 
erly transmit  telegram Ga.  254 

liability  for  delivery  of  express 
package  to  wrong  person Ga.  260 

Government  Contractors. 

for  making  public  improvements, 
to  avoid  liability  for  damage, 
must  employ  reasonably  safe 
methods,  and  the  doctrine  of 
damnum  absque  injuria  is  wholly 
inapplicable  where  loss  results  to 
third  persons  from  negligent 
employment  of  unsafe  methods. . 

U.  S.  D.  C,  Del.  357 

liability  for  extinguishment  of  stake 
light  at  breakwater  during  a 
storm,  whereby  a  vessel  was 
damaged  by  running  upon  the 
breakwater  which  was  being  con- 
structed by  the  contractor 

U.  S.  D.  C,  Dei.  374 

Gravel  Pit. 

laborer  injured  by  cave-in  of  gravel 
pit La.  281 

Gross  Negligence. 

a  close  and  literal  compliance  with 
requirement  of  regulations  for 
preventing  collisions  i  impera- 
tive, and  the  use  by  a  vessel  at 
anchor,  not  in  extremis,  of  a  pass- 
ing signal  is  a  gross  fault 

U.  S.  D.  C,  Del.  357 
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Guard  Rail 

person  driving  on  highway  and 
team  falling  over  embankment, 
guilty  of  negligence  where,  being 
familiar  with  the  road,  he  drove 
along  on  dark  night,  and  failed  to 
relight  lantern  which  went  out, 
and  recovery  could  not  be  had 
for  alleged  negligence  of  town- 
ship in  failing  to  erect  guard 
along  embankment Pa.   185 

Gun. 

person  injured  by  discharge  of  gun 
in  hands  of  person  with  whom  he 
was  in  dispute  over  boundary 
line  of  property Kan.    56 

Gunpowder. 

explosion  of  fireworks  and  gun- 
powder; note 91-92 

Guy  Wire. 

liability  for  death  of  boy  caused  by 
touching  guy  wire  of  electric 
light  post Neb.  580 

Hallway. 

sub-tenant  falling  down  hatchway 
in  hallway  of  business  building; 
erroneous  nonsuit N.  J.  270 

Hand  Car. 

child  injured  while  playing  upon 
hand  car;  railroad  company  lia- 
ble   Ky.  406 

railroad  employee  injured  in  col- 
lision between  freight  train  and 
hand  car Pa.  463 

Hatchway. 

sub-tenant  falling  down  hatchway 
in  hallway  of  business  building; 
erroneous  nonsuit N.  J.  270 

Highway. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street,  and 
person  driving  injured Kan.    47 

pedestrian  falling  into  opening  in 


Highway  —  continued. 

culvert  not  part  of  public  high- 
way  N.  J.  125 

duty  of  county  to  repair  bridges 
only  where  such  bridges  are  nec- 
essary to  carry  public  highway 
across  stream  or  other  like  place 
and  such  highway  is  open  to  pub- 
lic as  matter  of  right N.  J.  125 

duty  of  railroad  company  to  keep 
its  track  at  railroad  crossing  in 
good  condition  for  use  of  persons 
lawfully  using  the  highway.  .N.  J.  315 

rights  of  street  railway  and  travel- 
ing public  in  use  of  the  public 
street N.  J.  326 

person  falling  into  hole  in  highway 
in  village N.   Y.  539 

person  driving  on  highway  and 
team  falling  over  embankment, 
guilty  of  negligence  where,  being 
familiar  with  the  road,  he  drove 
along  on  dark  night,  and  failed  to 
relight  lantern  which  went  out, 
and  recovery  could  not  be  had 
for  alleged  negligence  of  town- 
ship in  failing  to  erect  guard 
along  embankment Pa.   185 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
nicipality not  justified  by  the  evi- 
dence   U.  S.  Sup.220> 

municipality  allowing  obstruction 
on  highway  must  give  reasonable 
notice  to  traveling  public  of  its 
presence,  but  view  by  traveler  of 
obstruction  itself  in  time  to  avoid 
it  without  injury  amounts  to  no- 
tice  U.  S.  Sup.  220 

travelers  injured  by  blasting  on 
highway;  note 100-101 

Hole. 

person  falling  into  hole  in  highway 
in  village N.  Y.  539 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping  into 
hole  at  side  of  bridge .Pa.  184 

liability  of  city  for  injuries  to  pedes- 
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Hole  —  continued. 

trian  slipping  in  hole  caused  by 
icy  condition  of  sidewalk.  .Wash.  496 
child  injured  by  slipping  on  hole  in 
sidewalk Wis.  520 

Horse. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street  and 
person  driving  injured Kan.    47 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  cross- 
ing; contributory  negligence  of 
driver  of  vehicle Me.    68 

woman  walking  on  sidewalk  kicked 
by  horse  while  she  was  attempt- 
ing to  get  out  of  way  of  horse 
which  was  being  led  on  side- 
walk  N.  J.  155 

riding  or  leading  horse  on  sidewalk 
is  unlawful,  and  where  a  person  is 
injured  by  horse  not  necessary, 
in  order  to  recover  damages,  to 
show  owner's  knowledge  of  bad 
propensity  of  horse  to  kick.  .N.  J.  155 

person  riding  bicycle  struck  by 
horse  which  was  standing  un- 
hitched on  public  street N.  J.  155 

it  is  not  negligence  per  se  to  leave 
a  horse  untied  on  public  street 
while  driver  is  on  sidewalk  load- 
ing or  unloading  wagon N.  J.  157 

employee  injured  by  kick  of  horse 
which  he  was  driving N.  Y.  157 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping 
into  hole  at  side  of  bridge Pa.  184 

horse  injured  by  falling  into  open 
gas  trench  in  street;  vehicle  also 
damaged S.  D.  489 

measure  of  damages  in  action  for 
injuries  to  horse  and  vehicle;  evi- 
dence as  to  value  of  horse  and 
expenses  of  curing,  and  of  cost  of 
repairs  to  vehicle,  admissible... 

S.  D.  489 
Horse  Frightened. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street,  and 
person  driving  injured Kan.    47 


Horse  Frightened— continue 

horse  frightened  by  noise  of  car 
resulting  in  collision  between 
street  car  and  carriage,  and  per- 
son in  carriage  thrown  out  and 
injured;  question  of  contributory 
negligence  for  jury Minn.  297 

horse  frightened  by  steam  rotter  on 
street  and  person  driving  injured; 
submission  of  negligence  ol  mu- 
nicipality not  justified  by  the  evi- 
dence  U.   S.   Sup. 


lee  and  Snow. 

liability  of  city  for  injuries  to  pedes- 
trian slipping  in  hole  caused  by 
icy  condition  of  sidewalk.  .Wash.  496 

Imminent  Danger. 

person  frightened  by  speed  of  de- 
railed street  car  injured  in  trying 
to  avoid  danger N.  J.  134 

woman  on  sidewalk  frightened  by 
derailed  street  car  running  to 
avoid  danger,  entitled  to  recover 
for  injuries  sustained  in  falling 
while  running  for  safety... N.  J.  134 

right  of  action  to  recover  for  physi- 
cal injury  and  mental  disorder 
arises  where  one,  in  effort  to  es- 
cape danger  caused  by  negli- 
gence of  another,  is  injured.. N.  J.  134 

act  of  conductor  in  starting  car. to 
avoid  danger  to  himself  or  pas- 
sengers of  being  struck  by  pole 
of  wagon  which  was  behind  car, 
not  negligence N.   Y.  170 

Improper  Remarks. 

where  motion  to  amend  his  answer 
was  granted  defendant  cannot 
complain  of  remarks  of  court 
granting  the  motion S.  C  473 

Imputed  Negligence. 

person  riding  with  party  of  friends 
in  vehicle  not  engaged  in  joint 
enterprise  with  driver  of  vehicle, 
and  negligence  of  driver  not  im- 
putable to  her Minn.  106-113 
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Imputed  Negligence  —  continued. 

where  there  was  no  conflict  as  to 
powers  and  duties  of  foreman, 
not  error  to  instruct  that  he  was 
not  a  fellow-servant  with  em- 
ployees and  that  his  negligence 
was  imputable  to  employer.. Neb.  117 

in  an  action  for  the  death  of  a  child, 
the  father,  as  administrator,  be- 
ing plaintiff,  it  is  error  to  instruct 
that  contributory  negligence  of 
the  father  is  no  defense Neb.  307 

Inenmbranees. 

passenger,  with  incumbrances, 
alighting  from  moving  train, 
guilty  of  contributory  negli- 
gence  Mass.  600 

Independent  Contractor. 

where  action  was  brought  against 
owner  of  building  and  contrac- 
tors for  certain  work  on  such 
building,  for  injuries  to  workman 
in  service  of  contractor  furnish- 
ing another  part  of  the  work, 
there  was  no  contractual  liability 
resting  upon  defendants  for  in- 
jury from  the  latter's  imperfect 
work,  but  in  order  to  recover  it 
must  be  shown  there  was  some 
defect  in  defendants'  work  of 
which  they  had  knowledge,  such 
as  would  render  the  building  a 
danger  to  human  life N.  Y.  439 

failure  to  charge  the  jury  that  de- 
fendants were  not  liable  where 
defects,  which  caused  the  acci- 
dent, were  not  in  that  part  of  the 
work  contracted  to  be  done  by 
them,  was  reversible  error.  .N.  Y.  439 

liability  in  conducting  blasting; 
note &-Q7 

Infant. 

child  falling  into  cellar  on  vacant 
lot,  being  pushed  therein  by  little 
brother  while  playing  around  it. . 

Cal.      8 

rule  of  turntable  cases  not  appli- 

Vol.  X  — 45 


Infant  —  continued. 

cable  in  case  where  child  was 
pushed  by  little  brother  into  cel- 
lar on  vacant  lot  while  playing 
around  it Cal.      8 

child  killed  while  playing  with  pip- 
ing on  unguarded  lot Colo.    10 

rule  of  turntable  cases  applied 
where    child    was    killed    whole 

playing  on  an  unguarded  lot 

Colo.    10 

liability  of  master  for  injury  to 
minor  employee  in  handling  elec- 
tric switch Del.  536 

child  drowned  while  playing  around 
excavation Ga.      8 

one  who  makes  excavation  upon  his 
land  not  bound  to  so  guard  it  as 
to  prevent  injury  to  children  who 
come  upon  it  without  his  invita- 
tion, but  are  attracted  merely  by 
its  surroundings Ga.      8 

boy  drowned  while  skating  on  ice 
formed  in  clay  hole;  owner  of 
land  not  liable 111.    12 

child  injured  by  explosion  of  gaso- 
line which  was  purchased  by  her 
father,  the  vessel  containing 
same   not  being  labeled  by  the 

seller  as  required  by  statute 

Iowa,  590 

child  injured  while  playing  upon 
hand  car;  railroad  company  lia- 
ble  Ky.  406 

boy  playing  in  street  and  colliding 
with  team,  guilty  of  contributory 
negligence Mass.  599 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment in  inviting  or  permit- 
ting children  on  premises.  .Mich.  402 

tacit  permission  on  part  of  em- 
ployer or  his  alter  ego  to  children 
to  go  on  his  premises  not  suffi- 
cient to  establish  liability  for  neg- 
ligent conditions  on  such  prem- 
ises  Mich.  402 

child  trespassing  on  railroad  prem- 
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Infant  —  continued. 

ises  crushed  by  machinery  at  boat 
slip;  railroad  company  not  liable.. 

Mich.  407 
master  not  liable  for  injury  to  boy 
riding  on  wagon  by  invitation  of 
employee Mich.  461 

where  it  was  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn  the 
public  of  danger  of  crossing,  city 
not  liable  for  injury  to  person 
crossing  such  ditch  on  planks  put 
over  same  for  convenience  of 
workmen Miss.   619 

child  three  years  and  three  months 
old,  killed  by  falling  into  well; 
liability  of  owner  of  premises... 

Neb.  307 

in  an  action  for  the  death  of  a  child, 
the  father,  as  administrator,  be- 
ing plaintiff,  it  is  error  to  instruct 
that  contributory  negligence  of 
the  father  is  no  defense. ..  .Neb.  307 

child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 
ous position  on  part  of  plaintiff.. 

Neb.  414 

liability  for  death  of  boy  caused  by 
touching  guy  wire  of  electric 
light  post Neb.  580 

child  injured  while  playing  on  ma- 
chinery in  street  which  was  be- 
ing excavated;  defendant  not  lia- 
ble  N.  Y.  402 

child  injured  while  playing  around 
machinery  on  dock;  defendant 
not  liable N.  Y.  402 

where  boy  was  struck  by  hook 
which  slipped  from  hand  of  em- 
ployee, who  was  trying  to 
frighten  boys  who  were  playing 
around  cotton  bales  in  front  of 
defendant's  warehouse,  defendant 
was  not  liable,  the  act  of  his  serv- 
ant  not   being  done   within   the 


Infant  —  continued. 

scope  of  the  employment  or  au- 
thority   Pa.  459. 

master  liable  for  negligent  act  of 
employee  in  driving  on  vacant  lot 
without  warning  boys  seated  on 
a  log  there  of  danger,  whereby 
one  of  the  boys  was  run  over..  Pa.  450* 

death  of  child  caused  by  premature 
birth  due  to  mother  of  child  be- 
ing injured  by  negligence  of  an- 
other does  not  entitle  the  child's 
father  to  maintain  action,  as  next 
of  kin,  under  the  statute  provid- 
ing for  recovery  for  death  of  per- 
son caused  by  wrongful  act  of 
another R.  I.   tf& 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory negligence  of  deceased, 
evidence  showing  that  death 
might  possibly  have  been  pre- 
vented had  defendant's  servants 
used  proper  care Tex.  497 

child  injured  by  slipping  on  hole  in 
sidewalk Wis.   520 

child  playing  on  sidewalk  while  go- 
ing from  one  place  to  another  is 
a  traveler,  and  entitled  to  protec- 
tion of  law  as  regaids  duty  of 
municipality  to  keep  sidewalks  in 
reasonably  safe  condition. .  .Wis.  520 

notes  of  cases  relating  to  children 
injured  while  playing  on  danger- 
ous premises 402-409 

children  injured  at  crossings  and  on 
railroad  tracks;  notes  of  recent 
cases 425-435 

notes  of  cases  on  liability  of  master 
for  act  of  employee  causing  in- 
jury to  children 459-46* 

Instruction. 

error  to  instruct  that  jury  might 
consider  damages  sustained  by 
minor  children  by  loss  of  moral 
and  intellectual  training  by  de- 
ceased parent,   where  there  was 
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Instruction  —  continued. 
no  evidence  that  deceased  was 
fitted  to  give  the  children  such 
training. Ark.      I 

erroneous  instruction  as  to  degree 
of  care  required  of  warehouse- 
man where  warehouse  receipt 
contained  provision  limiting  lia- 
bility  Cal.  530 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where  it 
further  provided  that  no  agent  of 
the  railway  company  had  any 
authority  to  waive  the  contract,  it 
was  error  to  charge  that  notice 
different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

death  of  live  stock  caused  by  al- 
leged negligent  shipment;  erro- 
neous instruction  as  to  waiver 
of  condition  in  special  contract. . 

Kan.  263 

where  passenger  was  assaulted  by 
conductor,  an  instruction  that  if 
jury  believed  same  was  inspired 
by  malice,  they  might  allow  puni- 
tive damages,  was  proper Ky.  595 

where  there  was  no  conflict  as  to 
powers  and  duties  of  foreman, 
not  error  to  instruct  that  he  was 
not  a  fellow-servant  with  em- 
ployees, and  that  his  negligence 
was  imputable  to  employer.  .Neb.  117 

that  burden  of  proof  of  contribu- 
tory negligence  is  on  defendant, 
unless  it  appears  from  "  plain- 
tiffs own  testimony,"  held  to  re- 
fer to  all  testimony  on  plaintiffs 
behalf Neb.  117 

which,  without  warrant,  assumes 
the  possible  existence  of  a  ma- 
terial fact,  is  erroneous Neb.  301 

in  an  action  for  the  death  of  a  child, 
the  father,  as  administrator,  being 
plaintiff,   it  is  error  to   instruct 


Instruction  —  continued. 

that  contributory  negligence  of 
the  father  is  no  defense Neb.  307 

not  error  to  refuse  to  charge  a  re- 
quest which  does  not  embody 
either  in  express  legal  terms,  or 
in  those  of  equivalent  effect,  a 
correct  proposition  of  law  per- 
tinent to  the  case N.  J.  142 

an  instruction  which  submits  a 
question  outside  the  issue  is  legal 
error N.  J.  627 

failure  to  charge  the  jury  that  de- 
fendants were  not  liable  where 
defects,  which  caused  the  acci- 
dent, were  not  in  that  part  of  the 
work  contracted  to  be  done  by 
them,  was  reversible  error.  .N.  Y.  439 

suggesting  that  if  plaintiff  had  not 
voluntarily  made  herself  mem- 
ber  of  sleighing  party  she  would 
not  l.ve  been  hurt,  and  that  she 
may  have  been  guilty  of  contribu- 
tory negligence  in  joining  in 
sleigh  ride  over  highway,  reversi- 
ble error Pa.  187 

as  to  degree  of  care  required  to 
exempt  from  liability S.  C.  473 

on  contributory  negligence. .  .S.  C.  473 

error  to  refuse  instruction  that  if 
accident  to  railroad  employee 
could  have  been  averted  by 
proper  discharge  on  his  part  of 
his  duties,  plaintiff  could  not  re- 
cover  W.  Va.  500 

where  there  was  evidence  tending 
to  show  mutual  negligence  of 
person  injured  and  the  railroad 
company,  such  mutual  fault  be- 
ing the  proximate  cause  of  acci- 
dent error  to  refuse  instruction 
that  in  such  case  plaintiff  could 
not  recover,  unless  the  defend- 
ant's act  was  wanton  or  mali- 
cious  W.  Va.  500 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 
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Intoxication. 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous  position  on  track; 
railroad  company  liable  for  death 
of  such  person  caused  by  being 
run  over  by  train Ky.    60 

passenger  on  street  car  killed  in  as- 
sault committed  upon  him  by 
drunken  and  disorderly  passen- 
ger  Md.    71 

Invitation. 

child  injured  while  playing  upon 
hand  car;  railroad  company  lia- 
ble  Ky.  406 

tacit  permission  on  part  of  em- 
ployer or  his  alter  ego  to  children 
to  go  on  his  premises  not  suffi- 
cient to  establish  liability  for  neg- 
ligent conditions  on  such  prem- 
ises  Mich.  402 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment, in  inviting  or  permit- 
ting children  on  premises.. Mich.  402 

master  not  liable  for  injury  to  boy 
riding  on  wagon  by  invitation  of 
employee Mich.  461 

one  who  goes  upon  premises  of 
another  by  express  or  implied  in- 
vitation of  owner  may  recover 
for  injuries  caused  by  failure  of 
owner  to  keep  said  premises  in 
reasonably  safe  condition. .  .Neb.  307 

question  of  contributory  negligence 
of  traveler  failing  to  look  and 
listen  for  trains  at  crossing,  al- 
though open  gate  at  crossing 
was  invitation  to  cross,  properly 
for  jury N.  J.  129 

child  injured  while  playing  on  ma- 
chinery in  street  which  was  being 
excavated;  defendant  not  liable.. 

N.  Y.  402 

child  injured  while  playing  around 
machinery  on  dock;  defendant 
not  liable N.  Y.  402 


Knowledge  of  Danger  —  See  also  No. 

T1CE. 

•person  driving  over  defective 
street,  with  knowledge  of  danger, 
and  injured  by  buggy  falling  over 
embankment Ga.    38 

Judicial  Notice. 

not  necessary  to  plead  or  prove  the 
statutes  as  to  duty  of  municipali- 
ties to  keep  streets  in  proper  re- 
pair, as  the  court  takes  judicial 

notice  of  this  statutory  duty 

Minn.  576 

Judicial  Questions. 

improper  method  of  trial  court  in 
dealing    with    judicial    questions 

criticized  by  Supreme  Court 

Wis.  524 

Label. 

failure  of  seller  of  explosives  to 
label  same  as  required  by  statute, 
negligence  per  se Iowa,  590 

Ladder. 

employee  injured  by  falling  with 
ladder  to  the  ground  caused  by 
negligence  of  foreman Neb.  117 

Landing  Stage. 

child  trespassing  on  railroad  prem- 
ises crushed  by  machinery  at  boat 
slip ;  railroad  company  not  liable- 
Mich.  407 

Landlord  and  Tenant. 

failure  to  inform  tenant  of  danger- 
ous or  defective  place  on  prem- 
ises, and  injury  occasioned 
thereby  to  tenant  or  member  of 
his  family,  renders  landlord  lia- 
ble  Kan.  268 

tenant  injured  by  falling  into  well; 
liability  of  landlord Kan.  268 

landlord  not  liable  for  injury  caused 
by  defective  staircase  where  de- 
fect was  visible  and  known  to 
tenant Me.  270 

sub-tenant  falling  down  hatchway 
in  hallway  of  business  building; 
erroneous  nonsuit N.  J.  270 

notes  of  cases  arising  out  of  acci- 
dents on  defective  premises.  .270-274 
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Leakage. 

storage  in  warehouse  and  loss  of 
spirits  by  leakage Cal.  530 

where  warehouseman  shows  return 
of  packages  stored,  and  that  con- 
tents have  been  lost  by  leakage, 
burden  is  on  plaintiff  to  prove 
that  leakage  was  caused  by  fault 
of  bailee Cal.  530 

licensee. 

one  who  goes  upon  premises  of  an- 
other by  express  or  implied  invi- 
tation of  owner  may  recover  for 
injuries  caused  by  failure  of 
owner  to  keep  said  premises  in 
reasonably  safe  condition. .  .Neb.  307 

limitation. 

notice  of  action  against  municipal 
corporation  for  personal  injuries 
sustained  on  highway;  construc- 
tion of  statute  limiting  time  of 
filing  notice  of  intention  to  sue.. 

N.  Y.  539 

important  ruling  on  statutory  pro- 
vision limiting  time  of  filing  of 
notice  of  intention  to  sue  munici- 
pal cornorations  for  personal  in- 
juries sustained  on  defective 
highways N.  Y.  539 

unconstitutional  provision  in  stat- 
ute limiting  period  of  time  of  fil- 
ing notice  of  claim  against  mu- 
nicipal corporations N.   Y.  539 

Limiting  Liability. 

notice  limiting  liability  plainly 
printed  on  face  of  warehouse  re- 
ceipt for  storage  of  barrels  of 
spirits,  and  acceptance  of  same 
by  plaintiffs  is  binding  on  the  lat- 
ter  Cal.  530 

a  provision  limiting  the  liability  of 
a  steamship  company  for  loss  of  a 
passenger's  baggage  to  $50  is  not 
reasonable  in  the  case  of  a  first- 
class  passenger  in  a  first-class 
steamer U.  S.  D.  C,  Mass.  388 

provision   in  passenger  ticket,   is- 


Iimiting  Liability — continued. 

sued  by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary  to  public  policy  of 
United  States.  .U.  S.  D.  C,  Mass.  388 

Lineman. 

killed  by  ekctric  shock;  insufficient 

evidence  as  to  due  care  on  part  of 

deceased  to  submit  case  to  jury.. 

R.  I.  467 
Live  Stock. 

live  stock  injured  by  negligence  of 
carrier Ga.  264 

death  of  live  stock  caused  by  al- 
leged negligent  shipment;  erro- 
neous instruction  as  to  waiver  of 

condition  in  special  contract 

Kan.  263 

liability  of  carrier  for  injury  to 
live  stock  in  shipment Neb.  263 

notes  of  cases  against  common  car-: 
riers  for  injuries  to  live  stock  in 
transportation 263-265 

Live-stock  Contract. 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where  it 
further  provided  that  no  agent  of 
the  railway  company  had  any 
authority  to  waive  the  contract,  it 
was  error  to  charge  that  notice 
different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

Locomotive. 

explosions  of  railroad  locomotives; 
note 93-94 

Look  and  listen  —  See  Stop,  Look  and 
Listen. 


710 


American  Negligence  Reports. 


Machinery. 

liability  of  master  for  injury  to 
minor  employee  in  handling  elec- 
tric switch Del.  536 

employee  struck  and  killed  by  der- 
rick machinery Del.  537 

where  sole  issue  in  action  for  in- 
jury to  brakeman  was  as  to 
whether  or  not  failure  on  part  of 
railroad  company  to  block  its 
frog  was  negligence,  verdict 
properly  directed  for  company 
where  the  larger  number  of  wit- 
nesses testified  that  the  unblocked 
frog  is  not  more  dangerous  than 
the  blocked  one,  and  that  a  large 
majority  of  railroads  use  un- 
blocked frog Ind.  Terr.  397 

child  injured  while  playing  upon 
hand  car;  railroad  company  lia- 
ble  Ky.  406 

employee  injured  by  circular-saw 
machine Me.  285 

employee  injured  by  bursting  of 
valve  in  air-hoist;  negligence  of 
superintendent;  liability  of  mas- 
ter  Mass.     83 

child  trespassing  on  railroad  prem- 
ises crushed  by  machinery  at  boat 
slip;  railroad  company  not  liable.. 

Mich.  407 

employee  injured  by  revolving- 
knife  machinery  .  in  packing 
house,  the  floor  on  which  it  stood 
being  wet  and  slippery Neb.  300 

employee  injured  while  operating 
threshing  machine Neb.  301 

child  injured  while  playing  on  ma- 
chinery in  street  which  was  being 
excavated;  defendant  not  liable.. 

N.  Y.  402 

child  injured  while  playing  around 
machinery  on  dock;  defendant 
not  liable N.  Y.  402 

liability  of  master  for  injury  to 
employee  caused  by  fall  of  der- 
rick  R.  I.  471 

employee  injured  while  operating 
stationary  engine;  failure  to  warn 


Machinery  —  continued. ' 

employee  of  danger  of  operating 

it  renders  master  liable Tex.  630 

explosions    of    stationary    boilers; 

note 87-88 

explosions     in     conducting    tests; 

note 88-89 

Master  and  Servant 

liability  of  master  for  injury  to 
minor  employee  in  handling  elec- 
tric switch Del  536 

employee  struck  and  killed  by  der- 
rick machinery DeL  537 

master  liable  for  wilful  torts  of 
servant,  committed  in  course  of 
servant's  employment,  just  as 
though  master  had  himself  com- 
mitted them,  and  rule  applies  to 
corporations  as  well  as  individu- 
als  Ga.    30 

railroad  company  not  liable  for  as- 
sault by  station  agent  upon  per- 
son refusing  to  obey  instructions 
as  to  driving  into  depot  grounds, 
where  it  appeared  that  the  assault 
arose  out  of  a  personal  quarrel, 
and  the  agent  was  acting  upon 
his  own  responsibility  and  not 
within  the  scope  of  his  employ- 
ment  Ga.  257 

brakeman  killed  while  coupling 
cars Ind.  Terr.  307 

engineer  killed  in  collision  between 
passenger  train  and  freight  cars.. 

Iowa,    40 

putting  in  evidence  book  of  rules 
issued  by  railroad  company  for 
government  of  its  employees 
generally,  incompetent,  because 
rules,  if  any,  which  were  compe- 
tent should  be  designated  and  of- 
fered separately Iowa,    40 

liability  of  druggist  for  negligence 
of  prescription  clerk  in  putting 
up  prescription Iowa,    42 

druggists  not  relieved  from  liability 
for  negligence  of  clerk  on  ground 
that  they  employed  skilful  regis- 
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Vaster  and  Servant— continued. 

tered  pharmacists  as  required  by 
statute Iowa,    42 

.brakeman  killed  by  falling  from  top 
of  freight  train ;  railroad  company 
not  liable Iowa,  592 

where  brakeman  knew  that  it  was 
customary  to  run  freight  trains 
at  speed  prohibited  by  ordinance 
and  continued  in  railroad  com- 
pany's employment  without  mak- 
ing protest,  he  assumed  the  risks.. 

Iowa,  592 

laborer  injured  by  cave-in  of  gravel 
pit La.  261 

failure  of  master  to  warn  servant  of 
danger  of  employment  renders 
master  liable  for  injuries  to  serv- 
ant  La.  281 

■employee  cannot  be  understood  as 
contracting  to  take  upon  himself 
risks  which  are  not  apparent, 
and  of  which  he  was  not  informed 
or  warned  against  at  time  of  em- 
ployment  La.  281 

employee  injured  by  circular-saw 
machine Me.  285 

whether  a  servant  has  voluntarily 
assumed  risk  of  employment  is 
question  of  fact  for  the  jury.. Me.  285 

where  a  servant  knows  the  danger 
of  injury  from  defective  machin- 
ery, and  continues  to  use  same 
without  protest,  the  inference  is 
that  he  voluntarily  assumed  the 
risk Me.  285 

employee  injured  by  bursting  of 
valve  in  air-hoist;  negligence  of 
superintendent;  liability  of  mas- 
ter  Mass.     83 

-master  liable  for  failure  to  furnish 

safe  appliance  for  workman 

Mass.    83 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment, in  inviting  or  permit- 
ting children  on  premises.  .Mich.  402 

master  not  liable  for  injury  to  boy 


Master  and  Servant— continued. 

riding  on  wagon  by  invitation  of 
employee Mich.  461 

railroad  employee  injured  by  roof 
of  car  falling  upon  him  while 
clearing  railroad  wreck..  .Minn.  293 

employee  injured  by  falling  with 
ladder  to  the  ground  caused  by 
negligence  of  foreman Neb.  1 17 

where  there  was  no  conflict  as  to 
powers  and  duties  of  foreman, 
not  error  to  instruct  that  he  was 
not  a  fellow-servant  with  em- 
ployees, and  that  his  negligence 
was  imputable  to  employer.  .Neb.  117 

employee  injured  by  revolving- 
knife  machinery  in  packing  house, 
the  floor  on  which  it  stood  being 
wet  and  slippery Neb.  300 

employee  injured  while  operating 
threshing  machine Neb.  301 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars 
on  track N.  J.  142;  N.  Y.  145 

an  employee  assumes  all  the  risks 
of  his  employment  against  which 
he  may  protect  himself  by  ordi- 
nary observation  and  care.  *N.  J.  142 

foreman  of  railroad  gang  loaning 
push  car  to  third  person,  who, 
while  using  it,  injured  person 
crossing  track;  railroad  company 
liable N.  J.  584 

employee  injured  by  kick  of  horse 
which  he  was  driving N.  Y.  157 

brakeman  injured  coupling  cars. . . 

N.  Y.  166 

workman  killed  by  collapse  of 
building  in  course  of  erection... 

N.  Y.  439 
employee  stepping  on  railway  track 
from  place  of  safety  struck  and 
injured  by  switch  engine,  guilty 
of  contributory  negligence.. Ohio,  175 
miner  injured  by   fall   of  roof  in 
coal    mine    caused    by    defective 
blasting;  defendant  liable.  .Ohio,  445 
mine  owner  or  operator  liable  for 
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Master  and  Servant  —  continued. 

injury    to    employee    caused    by 
negligence  of  mine  boss... Ohio,  445 

where  boy  was  struck  by  hook 
which  slipped  from  hand  of  em- 
ployee who  was  trying  to  frighten 
boys  who  were  playing  around 
cotton  bales  in  front  of  defend- 
ant's warehouse,  defendant  w:. 
not  liable,  the  act  of  his  servant 
not  being  done  within  the  scope 
of  his  employment  or  authority. . 

Pa.  459 

master  liable  for  negligent  act  of 
employee  in  driving  on  vacant 
lot  without  warning  boys  seated 
on  a  log  there  of  danger,  whereby 
one  of  the  boys  was  run  over..  Fa.  459 

railroad  employee  injured  in  col- 
lision between  freight  train  and 
hand  car Pa.  463 

railroad  company  not  liable  for  in- 
jury to  employee  caused  by  neg- 
ligence of  person  in  charge  of 
gang  of  laborers,  the  latter  being 
a  fellow-servant Pa.  463 

lineman  killed  by  electric  shock; 
insufficient  evidence  as  to  due 
care  on  part  of  deceased  to  sub- 
mit case  to  jury R.  I.  467 

liability  of  master  for  injury  to 
employee  caused  by  fall  of  der- 
rick  R.  I.  471 

section  master  injured  by  fall  of 
steel  rail  caused  by  alleged  fail- 
ure of  railroad  company  to  fur- 
nish adequate  force  of  laborers 
for  work  required  of  him S.  C.  473 

whether  employee  assumes  risk  by 
remaining  in  master's  service 
after  knowledce  of  danger  and 
promise  to  repair  same,  is  for 
jury  to  determine S.  C.  473 

employee  injured  while  operating 
stationary  engine;  failure  to 
warn  employee  of  danger  of 
operating  it  renders  master  lia- 
ble  Tex.  630 

railroad  employee  injured  by  derail- 
ment of  freight  car W.  Va.  344 


Master  and  Servant— continued. 

conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  500 

employee  injured  by  unexpected 
explosion  while  blasting  due  to 
negligence  of  foreman Wis.  634 

workman  engaged  in  blasting  is 
fellow-servant  with  foreman  con- 
ducting such  blasting Wis.  634 

where  plaintiff  and  defendant's  fore- 
man had  worked  together  in  same 
place  and  kind  of  service  for  four- 
teen years,  having  the  same  rela- 
tion to  each  other,  plaintiff  as- 
sumed the  risk  of  employment. . 

Wis.  634 

employee  engaged  in  blasting  rock 
injured  by  premature  explosion, 
assumed  risks  incident  to  the  use 

of  tools  in  such  work 

U.  S.  C.  C.  A.  20> 

where  servant  is  mature,  intelligent 
and  experienced  in  the  work  upon 
upon  which  he  is  employed,  and 
the  master  has  no  notice  or  rea- 
son to  believe  that  he  is  not  fully 
competent  and  familiar  with  the 
work,  and  its  dangers,  he  is  under 
no  obligation  to  instruct  such 
servant  as  to  probable  dangers  of 
his  employment..  .U.  S.  C.  C.  A.  20a 

note  on  assumption  of  risk  by  em- 
ployees   212-22? 

English  rule  as  to  assumption  of 
risk 291-293 

notes  of  cases  on  liability  of  master 
for  act  of  employee  causing  in- 
jury to  children 459-462 

accidents  to  railroad  employees; 
notes  of  cases 510-520 

Maxim. 

volenti  non  fit  injuria 291-292 

Measure  of  Damages. 

in  action  for  injuries  to  horse  and 
vehicle;  evidence  as  to  value  of 
horse  and  expenses  of  curing,  and 
of  cost  of  repairs  to  vehicle,  ad- 
missible  S.  D.  48^ 
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Merchandise. 

loss  of  market  value  of  goods  in 
consequence  of  failure  to  prop- 
erly transmit  telegram Ga.  254 

liability  for  delivery  of  express 
package  to  wrong  person. ..  .Ga.  260 

Mine. 

miner  injured  by  fall  of  roof  in 
coal  mine  caused  by  defective 
blasting;  defendant  liable.  .Ohio,  445 

Mine  Boss. 

mine  owner  or  operator  liable  for 
injury  to  employee  caused  by 
negligence  of  mine  boss Ohio,  445 

Missile. 

where  boy  was  struck  by  hook 
which  slipped  from  hand  of  em- 
ployee who  was  trying  to  frighten 
boys  who  were  playing  around 
cotton  bales  in  front  of  defend- 
ant's warehouse,  defendant  was 
not  liable,  the  act  of  his  servant 
not  being  done  within  the  scope 
of  his  employment  or  authority. . 

Pa.  459 

Mistake. 

plaintiff's  eye  injured  by  negligence 
of  clerk  in  filling  prescription .... 

Iowa,    42 

liability  of  druggist  for  negligence 
of  prescription  clerk  in  putting 
up  prescription Iowa,    42 

failure  of  seller  of  explosives  to 
label  same  as  required  by  statute, 
negligence  per  se Iowa,  590 

Municipal  Corporations. 

woman  injured  by  breaking  of  rot- 
ten plank  in  bridge  over  which 
she  was  walking Ga.    26 

city  not  liable  for  accident  to  pedes- 
trian on  bridge  built  over  drain- 
age ditch  for  use  of  owner  of 
abutting  land Ga.    26 

person  driving  over  defective 
street,  with  knowledge  of  dan- 
ger, and  injured  by  buggy  falling 
over  embankment Ga.    28 


Municipal  Corporations  —  ^/*™*/. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street  and 
person  driving  injured Kan.    47 

whether  city  had  actual  notice  of 
unsafe  condition  of  street  is  for 
jury Kan.    47 

woman  injured  by  falling  on  defec- 
tive sidewalk Kan.    49k 

person  falling  on  brick  sidewalk 
due  to  slight  inequality  in  the 
surface  of  such  sidewalk;  city  not 
liable,  as  the  fact  alleged  could 
not  be  declared  a  defect,  plain- 
tiffs injury  being  result  of  simple 
accident Mc.   394 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track. .  .Minn.  106,  113 

actual  notice  to  officers  of  munici- 
pality  of   defective   condition   of 

streets  is  notice  to  city 

Minn.  106.  113 

person  injured  by  defective  condi- 
tion of  sidewalk Minn.  576 

not  necessary  to  plead  or  prove  the 
statute  as  to  duty  of  municipali- 
ties to  keep  streets  in  proper  re- 
pair, as  the  court  takes  judicial 

notice  of  this  statutory  duty 

Minn.  576 

what  is  proper  service  of  notice  of 
claim  against  municipal  corpora- 
tion as  required  by  statute.. Minn.  576 

where  it  was  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn  the 
public  of  danger  of  crossing,  city 
not  liable  for  injury  to  person 
crossing  such  ditch  on  planks  put 
over  same  for  convenience  of 
workmen Miss.  6l£ 

pedestrian  falling  into  opening  in 
culvert  not  part  of  public  high- 
way  N.  J.  125 

duty  of  county  to  repair  bridges 
only  where  such  bridges  are  nec- 
essary to  carry  public  highway 
across  stream  or  other  like  place 
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Municipal  Corporations — continued. 

and  such  highway  is  open  to  pub- 
lic as  matter  of  right N.J.  125 

statutory  liability  of  county  for  fail- 
ure to  erect  or  repair  bridges  is 
limited  to  the  erection  of  which 
it  is  made  chargeable  by  law. . . 

N.  J.  125 

person  falling  into  hole  in  highway 
in  village N.  Y.  539 

notice  of  action  against  municipal 
corporation  for  personal  injuries 
sustained  on  highway;  construc- 
tion of  statute  limiting  time  of 
filing  notice  of  intention  to  sue. . 

N.  Y.  539 

important  ruling  on  the  statutory 
provision  limiting  time  of  filing  of 
notice  of  intention  to  sue  munici- 
pal corporations  for  personal  in- 
juries sustained  on  defective  high- 
ways  N.  Y.  539 

unconstitutional  provision  in  statute 
limiting  period  of  time  of  filing 
notice  of  action  against  munici- 
pal  corporations N.    Y.  539 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping 
into  hole  at  side  of  bridge Pa.  184 

where  defect  in  highway  was  ap- 
parent and  arose  from  manner  of 
construction  of  bridge,  township 
had  notice  through  its  supervisor 
who  did  the  work Pa.  184 

person  driving  on  highway  and 
team  falling  over  embankment, 
guilty  of  negligence  where,  being 
familiar  with  the  road,  he  drove 
along  on  dark  night,  and  failed 
to  relight  lantern  which  went 
out,  and  recovery  could  not  be 
had  for  alleged  negligence  of 
township  in  failing  to  erect  guard 
along  embankment Pa.  185 

person  riding  in  sleigh  injured  on 
defective  highway Pa.  187 

person  injured  by  falling  on  side- 
walk: case  properly  submitted  to 
jury Pa.  589 


Municipal  Corporations  —  continued. 

horse  injured  by  falling  into  open 
gas  trench  in  street;  vehicle  also 
damaged S.  D.  489 

whether  or  not  excavations  in  pub- 
lic street  were  properly  made 
and  guarded,  and  whether  person 
driving  along  street  was  negli- 
gent were  questions  for  jury 

S.  D.  489 

city  liable  for  injury  to  person  slip- 
ping upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 

averment  that  for  a  long  time  be- 
fore injurv  the  nuisance  com- 
plained of  was  daily  committed, 
sufficiently  alleged  that  the  par- 
ticular fruit  and  vegetable  refuse 
which  caused  the  injury  was  upon 
the  sidewalk  sufficient  length  of 
time  to  charge  city  with  actual 
knowledge  thereof. Tenn.  495 

liability  of  city  for  injuries  to  pedes- 
trian slipping  in  hole  caused  by 
icy  condition  of  sidewalk.  .Wash.  496 

child  injured  by  slipping  on  hole  in 
sidewalk Wis.  520 

child  playing  on  sidewalk  while  go- 
ing from  one  place  to  another  is  a 
traveler  and  entitled  to  protection 
of  law  as  regards  duty  of  munici- 
pality to  keep  sidewalks  in  rea- 
sonably safe  condition Wis.  520 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
nicipality not  justified  by  the  evi- 
dence  U.  S.  Sup.  220 

municipality  allowing  obstruction 
on  highway  must  give  reasonable 
notice  to  traveling  public  of  its 
presence,  but  view  by  traveler  of 
obstruction  itself  in  time  to  avoid 
it  without  injury  amounts  to  no- 
tice  U.  S.  Sup.  220 
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Mutual  Negligence. 

•where  there  was  evidence  tending 
to  show  mutual  negligence  of 
person  injured  and  the  railroad 
company,  such  mutual  fault  being 
the  proximate  cause  of  accident, 
error  to  refuse  instruction  that  in 
such  case  plaintiff  could  not  re- 
cover unless  the  defendant's  act 
was  wanton  or  malicious.  .W.  Va.  500 

collision  between  vessels 

U.  S.  D.  C,  Del.  357 

where  there  is  mutual  fault  for  a 
collision  between  vessels,  the 
damages  should  be  equally  di- 
vided  U.  S.  D.  C,  Del.  357,  374 

negligence. 

burden  of  proof  on  plaintiffs  to 
show  that  their  intestate  was 
killed  by  railroad  company's  neg- 
ligence  Ark.      1 

where  person  was  killed  by  train, 
presumption  that  death  was 
caused  by  railroad  company's 
negligence Ark.      1 

burden  of  proof  upon  plaintiffs  to 
prove  that  railroad  company  dis- 
covered their  intestate  on  its 
track  in  time  to  have  avoided  ac- 
cident, and  failed  to  use  ordi- 
nary care  to  avert  the  injury... 

Ark.     1 

accident  to  street  car  and  passen- 
ger injured  is  presumption  of 
negligence  on  carrier's  part.  .Cal.      5 

where  warehouseman  shows  return 
of  packages  stored,  and  that  con- 
tents have  been  lost  by  leakage, 
burden  is  on  plaintiff  to  prove 
that  leakage  was  caused  by  fault 
of  bailee Cal.  530 

failure  of  seller  of  explosives  to 
label  same  as  required  by  statute, 
negligence  per  se Iowa,  590' 

person  riding  with  party  of  friends 
in  vehicle  not  engaged  in  joint 
enterprise  with  driver  of  vehicle, 
and  negligence  of  driver  not  im- 
putable to  her Minn.  1 06-1 13 


Negligence  —continued. 

while  the  violation  of  a  city  ordi- 
nance is  not  as  matter  of  law  con- 
clusive evidence  of  neglect  of 
duty,  it  may  furnish  evidence  of 
negligence Minn.  297 

where  there  was  no  conflict  as  to 
powers  and  duties  of  foreman, 
not  error  to  instruct  that  he  was 
not  a  fellow-servant  with  em- 
ployees, and  that  his  negligence 
was  imputable  to  employer.. Neb.  117 

it  is  not  negligence  per  se  to  leave 
a  horse  untied  on  public  street 
while  driver  is  on  sidewalk  load- 
ing or  unloading  wagon N.  J.  157 

act  of  conductor  in  starting  car  to 
avoid  danger  to  himself  or  pas- 
sengers of  being  struck  bv  pole 
of  wagon  which  was  behind  car, 
not  negligence N.  Y.  170 

instruction  as  to  degree  of  care  re- 
quired to  exempt  from  liability. . 

S.  C.  473 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory negligence  of  deceased, 
evidence  sho  ng  that  death 
might  possibly  have  been  pre- 
vented had  defendant's  servants 
used  proper  care Tex.  497 

where  there  was  evidence  tending 
to  show  mutual  negligence  of 
person  injured  and  the  railroad 
company,  such  mutual  fault  be- 
ing the  proximate  cause  of  acci- 
dent, error  to  refuse  instruction 
that  in  such  case  plaintiff  could 
not  recover,  unless  defendant's 
act  was  wanton  or  malicious.... 

W.  Va.  500 

where  but  one  inference  can  reason- 
ably be  drawn  from  the  evidence 
the  question  of  negligence  or  no 
negligence  is  one  of  law  for  the 
court U.  S.  Sup.  220 

contractors  for  making  public  im- 
provements, to  avoid  liability  for 
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damage,  must  employ  reasonably 
safe  methods,  and  the  doctrine 
of  damnum  absque  injuria  is 
wholly  inapplicable  where  loss 
results  to  third  persons  from 
negligent  employment  of  unsafe 
methods U.  S.  D.  C,  Del.  357 

•  close  and  literal  compliance  with 
requirement  of  regulations  for 
preventing  collisions  is  impera- 
tive, and  the  use  by  a  vessel  at 
anchor,  not  in  extremis,  of  a  pass- 
ing signal  is  a  gross  fault 

U.  S.  D.  C,  Del.  357 

liability  of  government  contractor 
for  extinguishment  of  stake  light 
at  breakwater  during  a  storm, 
whereby  a  vessel  was  damaged  by 
running  upon  the  breakwater 
which  was  being  constructed,  by 
the  contractor.  .U.  S.  D.  C,  Del.  374 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary  to  public  policy  of 
United  States.  .U.  S.  D.  C,  Mass.  388 

when  acts  of  persons  in  emergency 
not  negligence;  note 170 

Next  of  Kin. 

where  damages  in  action  for  death 
are  limited  by  the  statute  to  the 
pecuniary  loss  sustained  by  the 
next  of  kin,  a  verdict  of  $5,000 
was  excessive,  where  deceased 
was  a  single  woman,  45  years  of 
age,  doing  the  housework  for 
three  brothers  and  a  sister,  who 
were  all  single,  and  $2,500  was 
thought  to  be  a  proper  assess- 
ment of  damages N.  J.  317 

death  of  child  caused  by  premature 
birth  due  to  mother  of  child  be- 
ing injured  by  negligence  of  an- 


Next  Of  Kin  —  continued. 

other  does  not  entitle  the  child's 
father  to  maintain  action,  as  next 
of  kin,  under  the  statute  provid- 
ing for  recovery  for  death  of  per- 
son caused  by  wrongful  ace  of 
another R.  I.  18& 

Noise. 

horse  frightened  by  noise  of  car. 
resulting  in  collision  between 
street  car  and  carriage,  and  pe* 
son  in  carriage  thrown  out  and 
injured;  question  of  contributory 
negligence  for  jury Minn.  297 

Nonsuit. 

should  not  be  granted  when  there 
is  any  evidence  tending  to  estab- 
lish allegations  of  complaint 

S.  C  473 
Notes. 

liability  of  carrier  for  assault  com- 
mitted on  passenger  by  fellow- 
passenger  77-83 

duty  of  carrier  to  protect  passenger 
from  assault  of  fellow-passenger.. 

TT-'fi 
when  carrier  liable  for  assault  upon 

passenger  by  fellow-passenger.  .78-^1 
when  carrier  not  liable  for  assault 
upon    passenger    by    fellow-pas- 
senger    81-85 

liability  lor  explosions 87-106 

explosions  of  stationary  boilers. .  87-88 
explosions  in  conducting  tests. .  88-80 

explosions  of  gas  and  oil 89-91 

explosion  of  fireworks  and  gun- 
powder  91-9* 

explosions  on  steamboats 92-93 

explosions  of  railroad  locomotives.. 

93-94 
damages  from  concussion  ot  blast- 
ing  95-9<> 

liability  of  independent  contractor 

in  conducting  blasting 96-97 

evidence  of  negligence  in  blasting.. 

97-98;  101-102 
workman    injured    by    unexploded 
blasts 98-100 
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Notes  —  continued. 

travelers  injured  by  blasting  on 
highway ioo-ioi 

liability  for  explosions  in  particu- 
lar cases 102-106 

damages  for  injuries  caused  by 
fright 134-139 

when  recovery  cannot  be  had  for 
injuries  caused  by  fright 134-136 

•damages  from  fright  alone  too  re- 
mote; English  rule 136-139 

English  rule  on  measure  of  dam- 
ages   137-139 

Act  of  Congress  requiring  common 
carriers  to  equip  their  cars  with 
automatic  couplers  and  continu- 
ous brakes 166-168 

when  acts  of  persons  in  emergency 
not  negligence 170 

assumption  of  risk  by  employees. . 

212-220 

pedestrians  struck  by  trains  at 
crossings  or  while  crossing  track; 
recent  cases 234-254 

cases  against  common  carriers  for 
injuries  to  live  stock  in  trans- 
portation   263-265 

cases  against  common  carriers  for 

lo£s  of  freight 265 

cases  arising  out  of  accidents  on 

defective  premises 270-274 

collision  between  vehicle  and  train 

at  crossing;  recent  cases.. N.  J.  319-321 
cases  on  collisions  between  vehicles 

and  trains  at  crossings 319-321 

collision  between  street  cars  and 
vehicles;  recent  cases 326-327 

cases  relating  to  children  injured 
while  playing  on  dangerous 
premises 402-409 

•cases  on  liability  of  master  for  act 
of  employee  causing  injury  to 
children 459-402 

accidents  to  railroad  employees;  re- 
cent cases 510-520 

contributory  negligence,  in  cross- 
ing-accident cases,  as  question 
for  jury 566-576 

•accidents     to     passengers     while 


N0t6S  —  continued. 

alighting    from    street    cars    and 

trains;  recent  cases 602-609 

cases  relating  to  accidents  to  per- 
sons boarding  cars,  etc 621-624 

notes  of,  and  references  to,  English 

cases 17,   27, 

43,  120,  134,  135,  136,  137, 
138,  139,  140,  141,  158,  159, 
160,  161,  163,  164,  191,  192, 
193,  195,  223,  291,  292,  293, 
394,  550,  574,  587,  588,    615-616 

Notice 

notice  limiting  liability  plainly 
printed  on  face  of  warehouse  re- 
ceipt for  storage  of  barrels  of 
spirits,  and  acceptance  of  same 
by  plaintiffs  is  binding  on  the  lat- 
ter  Cal.  530 

person  driving  over  defective  street, 
with  knowledge  of  danger,  and 
injured  by  buggy  falling  over 
embankment Ga.    28 

provision  on  telegraph  blank  limit- 
ing presentation  of  claim  for 
negligent  transmission  of  tele- 
gram within  sixty  days  after 
message  is  filed,  reasonable  and 
binding Ga.  254 

where  brakeman  knew  that  it  was 
customary  to  run  freight  trains  at 
speed  prohibited  by  ordinance 
and  continued  in  railroad  com- 
pany's employment  without  mak- 
ing protest,  he  assumed  the  risks.. 

Iowa,  592 

whether  city  had  actual  notice  of 
unsafe  condition  of  street  is  for 
jury Kan.    47 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where 
it  further  provided  that  no  agent 
of  the  railway  company  had  any 
authority  to  waive  the  contract, 
it  was  error  to  charge  that  notice 
different  to  that  required  in  the 
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M  OtiCO  —  continued. 

contract  was  sufficient,  based 
upon  waiver  of  written  notice 
by  the  company's  agent Kan.  263 

failure  to  inform  tenant  of  danger- 
ous or  defective  place  on  prem- 
ises, and  injury  occasioned 
thereby  to  tenant  or  member  of 
his  family,  renders  landlord  lia- 
ble  Kan.  268 

landlord  not  liable  for  injury  caused 
by  defective  staircase  where  de- 
fect was  visible  and  known  to 
tenant Me.  270 

actual  notice  to  officers  of  munici- 
pality of  defective  condition  of 
streets  is  notice  to  city.. Minn.  106,  113 

child  run  over  at  railroad  cross- 
ing; judgment  for  defendant  re- 
versed on  ground  of  erroneous 
instructions  as  to  contributory 
negligence  and  knowledge  of 
dangerous  position  on  part  of' 
plaintiff. Neb.  414 

riding  or  leading  horse  on  sidewalk 
is  unlawful,  and  where  a  person 
is  injured  by  horse,  not  neces- 
sary, in  order  to  recover  dam- 
ages, to  show  owner's  knowledge 
of  bad  propensity  of  horse  to 
kick N.J.  155 

whether  employee  assumes  risk  by 
remaining  in  master's  service 
after  knowledge  of  danger  and 
promise  to  repair  same,  is  for 
jury  to  determine S.  C.  473 

averment  that  for  a  long  time  be- 
fore injury  the  nuisance  com- 
plained of  was  daily  committed, 
sufficiently  alleged  that  the  par- 
ticular fruit  and  vegetable  refuse 
which  caused  the  injury  was  upon 
the  sidewalk  sufficient  length  of 
time  to  charge  city  with  actual 
knowledge  thereof Tenn.  495 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 

where  servant  is  mature,  intelligent 


Notioe  —  continued. 
and  experienced  in  the  work 
upon  which  he  is  employed,  and 
the  master  has  no  notice  or  rea- 
son to  believe  that  he  is  not  fully 
competent  and  familiar  with  the 
work,  and  its  dangers,  he  is  under 
no  obligation  to  instruct  such 
servant  as   to  probable   dangers 

of  his  employment 

U.  S.  C.  C.  A.  200 

municipality  allowing  obstruction 
on  .highway  must  give  reasonable 
notice  to  traveling  public  of  its 
presence,  but  view  by  traveler  of 
obstruction  itself  in  time  to  avoid 
it  without  injury  amounts  to  no- 
tice  U.  S.  Sup.  220 

Notioe  of  Claim. 

what  is  proper  service  of  notice  of 
claim  against  municipal  corpora- 
tion as  required  by  statute..  Minn.  576 

notice  of  action  against  municipal 
corporation  for  personal  injuries 
sustained  on  highway;  construc- 
tion of  statute  limiting  time  of 
filing  notice  of  intention  to  sue. . 

N.  Y.  53* 

important  ruling  on  statutory  pro- 
vision limiting  time  of  filing  of  no- 
tice of  intention  to  sue  municipal 
corporations  for  personal  injuries 
sustained  on  defective  highway. . 

N.  Y.  S39 

unconstitutional  provision  in  statute 
limiting  period  of  time  of  filing 
notice  of  claim  against  munici- 
pal corporations N.  Y.  539* 

Notioe  of  Defect 

where  defect  in  highway  was  ap- 
parent and  arose  from  manner  of 
construction  of  bridge,  township 
had  notice  through  its  supervisor 
who  did  the  work Pa.  184 

Nuisance. 

city  liable  for  injury  to  person 
slipping  upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 
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Nuisance  —  continued. 

averment  that  for  a  long  time  be- 
fore injury  the  nuisance  com- 
plained of  was  daily  committed, 
sufficiently  alleged  that  the  par- 
ticular fruit  and  vegetable  refuse 
which  caused  the  injury  was  upon 
the  sidewalk  sufficient  length  of 
time  to  charge  city  with  actual 
knowledge  thereof Tenn.  495 

Object  in  Street 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
nicipality not  justified  by  the  evi- 
dence  U.  S.  Sup.  220 

municipality  allowing  obstruction 
on  highway  must  give  reasonable 
notice  to  traveling  public  of  its 
presence,  but  view  by  traveler  of 
obstruction  itself  in  time  to  avoid 
it  without  injury  amounts  to  no- 
tice  U.   S.  Sup.  230 

Obstruction. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street,  and 
person  driving  injured Kan.    47 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
nicipality not  justified  by  the  evi- 
dence   U.  S.  Sup.  220 

municipality  allowing  obstruction 
on  highway  must  give  reasonable 
notice  to  traveling  public  of  its 
presence,  but  view  by  traveler  of 
obstruction  itself  in  time  to  avoid 
it  without  injury  amounts  to  no- 
tice  U.  S.  Sup.  220 

OIL 

explosions  of  gas  and  oil;  note. .  89-91 

Open  Switch. 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.  142;  N.  Y.  145 


Ordinance. 

while  the  violation  of  a  city  ordi- 
nance is  not  as  -matter  of  law 
conclusive  evidence  of  neglect  of 
duty,  it  may 'furnish  evidence  of 
negligence Minn.   297 

Packing  House. 

employee  injured  by  revolving- 
knife  machinery  in  packing 
house,  the  floor  on  which  it  stood 
being  wet  and  slippery Neb.  300 

Parties. 

where  action  was  dismissed  against 
one  of  two  defendants,  such  de- 
fendant is  not  a  party  on  appeal 
from  judgment  rendered  against 
the  other  defendant,  in  the  ab- 
sence of  any  motion  for  new  trial 
in  which  the  former  defendant 
was  a  party  and  given  a  hearing.. 

Minn.  113 

Peassnger. 

injured  by  derailment  of  street  car.. 

Cal.      5 

assaulted  by  conductor  and  another 
person  and  subsequently  ar- 
rested; carrier  liable Ga.    30 

assaulted  by  conductor  on  street 
car Ky.  595 

killed  in  assault  committed  upon 
him  by  drunken  and  disorderly 
passenger  on  street  car Md.    71 

liability  of  carrier  for  assault  com- 
mitted by  one  passenger  upon  an- 
other  Md.    71 

with  incumbrances,  injured  while 
alighting  from  moving  train; 
guilty  of  contributory  negligence.. 

Mass.  600 

injured  while  riding  on  bumper  of 
crowded  street  car,  being  warned 
by  conductor  not  to  ride  there, 
guilty  of  contributory  negli- 
gence  Mich.  6oOj 

where  person  attempted  to  board  a 
moving  street  car,  and  was 
dragged  along  until  he  came  in 
contact  with  some  railroad  ties 


0 


718 


American  Negligence  Reports. 


MOtlCO  — continued. 
contract    was     sufficient,     based 
upon    waiver    of    written    notice 

by  the  company's  agent Kan.  263 

failure  to  inform  tenant  of  danger- 
ous or  defective  place  on  prem- 
ises, and  injury  occasioned 
thereby  to  tenant  or  member  of 
his  family,  renders  landlord  lia- 
ble  Kan.  268 

landlord  not  liable  for  injury  caused 
by  defective  staircase  where  de- 
fect was   visible   and   known   to 

tenant Me.  270 

actual  notice  to  officers  of  munici- 
pality of  defective  condition  of 
streets  is  notice  to  city.. Minn.  106,  113 
child  run  over  at  railroad  cross- 
ing; judgment  for  defendant  re- 
versed on  ground  of  erroneous 
instructions  as  to  contributory 
negligence  and  knowledge  of 
dangerous    position    on   part    of 

plaintiff. Neb.  414 

riding  or  leading  horse  on  sidewalk 
is  unlawful,  and  where  a  person 
is  injured  by  horse,  not  neces- 
sary, in  order  to  recover  dam- 
ages, to  show  owner's  knowledge 
of  bad   propensity   of   horse   to 

kick N.J.  155 

whether  employee  assumes  risk  by 
remaining  in  master's  service 
after  knowledge  of  danger  and 
promise   to   repair   same,   is   for 

jury  to  determine S.  C.  473 

averment  that  for  a  long  time  be- 
fore injury  the  nuisance  com- 
plained of  was  daily  committed, 
sufficiently  alleged  that  the  par- 
ticular fruit  and  vegetable  refuse 
which  caused  the  injury  was  upon 
the  sidewalk  sufficient  length  of 
time  to  charge  city  with  actual 

knowledge  thereof Tenn.  495 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 

where  servant  is  mature,  intelligent 


N0tl06  —  continued. 
and  experienced  in  the  work 
upon  which  he  is  employed,  and 
the  master  has  no  notice  or  rea- 
son to  believe  that  he  is  not  fully 
competent  and  familiar  with  the 
work,  and  its  dangers,  he  is  under 
no  obligation  to  instruct  such 
servant   as   to  probable   dangers 

of  his  employment 

U.  S.  C.  C.  A.  200 

municipality  allowing  obstruction 
on  .highway  must  give  reasonable 
notice  to  traveling  public  of  its 
presence,  but  view  by  traveler  of 
obstruction  itself  in  time  to  avoid 
it  without  injury  amounts  to  no- 
tice  U.  S.  Sup. 


Notice  of  Claim. 

what  is  proper  service  of  notice  of 
claim  against  municipal  corpora- 
tion as  required  by  statute..  Minn.  576 

notice  of  action  against  municipal 
corporation  for  personal  injuries 
sustained  on  highway;  construc- 
tion of  statute  limiting  time  of 
filing  notice  of  intention  to  sue . . 

N.  Y.  53* 

important  ruling  on  statutory  pro- 
vision limiting  time  of  filing  of  no- 
tice of  intention  to  sue  municipal 
corporations  for  personal  injuries 
sustained  on  defective  highway. . 

N.  Y.  53* 

unconstitutional  provision  in  statute 
limiting  period  of  time  of  filing 
notice  of  claim  against  munici- 
pal corporations N.  Y.  530/ 

Notice  of  Defect. 

where  defect  in  highway  was  ap- 
parent and  arose  from  manner  of 
construction  of  bridge,  township 
had  notice  through  its  supervisor 
who  did  the  work Pa.  184 

Nuisance. 

city  liable  for  injury  to  person 
slipping  upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 
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Pedestrian  —  continued. 

put  over  same  for  convenience  of 
workmen Miss.   619 

child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 
ous position  on  part  of  plaintiff.. 

Neb.  414 

falling  into  opening  in  culvert  not 
part  of  public  highway N.  J.  125 

struck  by  gate  at  railway  crossing.. 

N.  J.  129 

duty  of  railroad  company  to  use  or- 
dinary care  in  management  of 
gates  at  crossings,  and  for  injury 
to  traveler  caused  by  negligent 
management  of  gates  is  liable... 

N.  J.  129 

question  of  contributory  negligence 
of  traveler  failing  to  look  and 
listen  for  trains  at  crossing,  al- 
though open  gate  at  crossing  was 
invitation  to  cross,  properly  for 
jury N.  J.  129 

person  frightened  by  speed  of  de- 
railed street  car  injured  in  trying 
to  avoid  danger N.  J.  134 

woman  on  sidewalk,  frightened  by 
derailed  street  car,  running  to 
avoid  danger,  entitled  to  recover 
for  injuries  sustained  in  falling 
while  running  for  safety N.  J.  134 

woman  walking  on  sidewalk  kicked 
by  horse  while  she  was  attempt- 
in  to  get  out  of  way  of  horse 
which  was  being  led  on  sidewalk.. 

N.  J.  155 

struck  by  street  car  while  crossing 
track N.  J.  332 

duty  to  exercise  reasonable  judg- 
ment in  crossing  street  railway 
track N.  J.  332 

foreman  of  railroad  gang  loaning 
push  car  to  third  person,  who, 
while  using  it,  injured  person 
crossing  track;  railroad  company 
liable N.  J.  584 

-Struck    by    brick    from    chimney 

Vol.  X— 46 


Pedestrian — continued. 

which  was  struck  by  telephone 
wire,  which  wire  was  struck  by 
derrick  operated  by  workmen 
constructing  a  building  on  the  lot 
opposite;  proximate  cause;  erro- 
neous dismissal  of  complaint... 

N.  Y.  435 

falling  into  hole  in  highway  in  vil- 
lage  N.  Y.  539 

crossing  street-car  track  struck  by 
street  car;  erroneous  dismissal  of 
complaint,  it  being  held  that  con- 
tributory negligence  was  ques- 
tion for  jury N.  Y.  562 

injured  by  falling  on  sidewalk;  case 
properly  submitted  to  jury Pa.  589 

city  liable  for  injury  to  person  slip- 
ping upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 

liability  of  city  for  injuries  to  pedes- 
trian slipping  in  hole  caused  by 
icy  condition  of  sidewalk.  .Wash.  496 

child  injured  by  slipping  in  hole  on 
sidewalk Wis.  520 

child  playing  on  sidewalk  while  go- 
ing from  one  place  to  another  is 
a  traveler,  and  entitled  to  protec- 
tion of  law  as  regards  duty  of 
municipality  to  keep  sidewalks  in 
reasonably  safe  condition.  ..Wis.  520 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  520 

injured  by  blasting  on  highway; 
note 100-101 

struck  by  street  cars  while  crossing 
track;  notes  of  cases 337-342 

note  on  contributory  negligence,  in 
crossing-accident  cases,  as  ques- 
tion for  jury 566-576 

Personal  Examination. 

it  is  in  discretion  of  trial  court  to 
require  injured  party  to  submit 
to  personal  examination ....  Kan.    49 

Personal  Injuries. 

it  is  in  discretion  of  trial  court  to 
permit  plaintiff  to  experiment  as 
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Personal  Injuries— continued. 

to  personal  injuries  before  jury. . 

Minn.  113 

where  complaint  alleges  specific 
injuries  and  also  injuries  to  "  in- 
ternal organs,"  evidence  as  to  im- 
pairment of  eyesight  tending  to 
show  effect  of  such  internal  in- 
juries, admissible S.   C.  473 

person  not  an  expert  may  testify 
as  to  manner  in  which  injured 
party  used  her  foot  in  walking 
after  recovering  from  injury..Wis.  520 

expert  evidence  as  to  personal  in- 
juries  Wis.  5» 

Pharmacist. 

druggists  not  relieved  from  liability 
for  negligence  of  clerk  on  ground 
that  they  employed  skilful  regis- 
tered pharmacist  as  required  by 
statute Iowa,    42 

Physician  and  Patient. 

when  privilege  as  to  communica- 
tions between  physician  and  pa- 
tient under  the  Code  is  not 
waived  by  patient Iowa,    42 

Pilot. 

degree  of   care   required   of   river 

and  harbor  pilots 

U.  S.  D.  C,  Del.  374 

Place  of  Business, 

customer  injured  by  fall  of  defec- 
tive stairway  in  place  of  business.. 

N.  J.  342 

Place  of  Injury. 

testimony  of  witness  that  he  knew 
at  what  place  on  sidewalk  it  was 
claimed  plaintiff  was  injured  and 
stating  the  place,  while  not  com- 
petent, was  not  prejudiciaLWis.  520 

Plank. 

where  it  was  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn 
the  public  of  danger  of  crossing, 
city  not  liable  for  injury  to  person 


Plank  —  continued. 

crossing  such  ditch  on  planks 
put  over  same  for  convenience  of 
workmen Miss.  6i<* 

Playing  on  Hand  Car. 

child  injured  while  playing  upon 
hand  car;  railroad  company  lia- 
ble  Ky.  406 

Playing  on  Machinery. 

child  injured  while  playing  on  ma- 
chinery in  street  which  was  being 
excavated;  defendant  not  liable.. 

N.  Y.  402- 

child  injured  while  playing  around 
machinery  on  dock;  defendant 
not  liable .  ? N.  Y.  402 

Playing  on  Sidewalk. 

child  playing  on  sidewalk  while  go- 
ing from  one  place  to  another  is 
a  traveler,  and  entitled  to  protec- 
tion of  law  as  regards  duty  of 
municipality  to  keep  sidewalks  in 
reasonably  safe  condition..  .Wis.  520- 

Playing  on  Street. 

boy  playing  in  street  and  colliding 
with  team,  guilty  of  contributory 
negligence Mass.  5»> 

Pleading  and  Practice. 

practice  in  relation  to  plea  to  juris- 
diction  Ga.    30 

distinction  between  the  doctrines  of 
assumption  of  risk  and  contribu- 
tory negligence 

Me.  285;  S.  C.  473,  480-481 

where  action  was  dismissed  against 
one  of  two  defendants,  such  de- 
fendant is  not  a  party  on  appeal 
from  judgment  rendered  against 
the  other  defendant,  in  the  ab- 
sence of  any  motion  for  new  trial 
in  which  the  former  defendant 
was  a  party  and  given  a  hearing- 
Minn.  113- 

not  necessary  to  plead  or  prove  the 
statutes  as  to  duty  of  municipali- 
ties to  keep  streets  in  proper  re- 
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Pleading  and  Practice— <w*/*»*ft/. 

pair,  as  the  court  takes  judicial 

notice  of  this  statutory  duty 

Minn.  576 

complaint  in  action  by  husband  and 
wife  for  injuries  to  the  wife,  al- 
leging injuries  prevented  and 
would  prevent  wife  transacting 
necessary  business,  sufficiently 
alleged  special  damage  justifying 
admission  of  evidence  as  to  loss 
of  wife's  business N.  J.  155 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.  Y.  435 

modification  of  bill  of  particulars 
requiring  number  of  street  car 
and  names  of  persons  in  charge, 
in  action  for  injuries  sustained 
while  boarding  street  car..N.  Y.  624 

where  motion  to  amend  his  answer 
was  granted  defendant  cannot 
complain  of  remarks  of  court 
granting  the  motion S.  C.  473 

where  complaint  alleges  specific 
injuries  and  also  injuries  to  "  in- 
ternal organs,"  evidence  as  to  im- 
pairment of  eyesight,  tending  to 
show  effect  of  such  internal  in- 
juries, admissible S.   C.  473 

nonsuit  should  not  be  granted  when 
there  is  any  evidence  tending  to 
establish  allegations  of  com- 
plaint  S.  C.  473 

defense  of  "  assumption  of  risk " 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section 
15,  in  actions  for  personal  inju- 
ries by  railroad  employees.  .S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  .section  master  for  in- 
juries sustained  by  failure  of  rail- 
road company  to  furnish  ade- 
quate force  of  laborers  to  do 
work  required  of  him S.  C.  473 


Pleading  and  Practice— continued. 

averment  that  for  a  long  time  be- 
fore injury  the  nuisance  com- 
plained of  was  daily  committed, 
sufficiently  alleged  that  the  par- 
ticular fruit  and  vegetable  refuse 
which  caused  the  injury  was  upon 
the  sidewalk  sufficient  length  of 
time  to  charge  city  with  actual 
knowledge  thereof Tenn.  495 

Pond. 

boy  drowned  while  skating  on  ice 
formed  in  clay  hole;  owner  of 
land  not  liable 111.    12 

Premature  Birth. 

death  of  child  caused  by  premature 
birth,  due  to  mother  of  child  be- 
ing injured  by  negligence  of  an- 
other, does  not  entitle  the  child's 
father  to  maintain  action,  as  next 
of  kin,  under  the  statute  provid- 
ing for  recovery  for  death  of 
person  caused  by  wrongful  act  of 
another R.  I.  188 

Prescription. 

plaintiff's  eye  injured  by  negligence 
of  clerk  in  filling  prescription... 

Iowa.    42 

liability  of  druggist  for  negligence 
of  prescription  clerk  in  putting 
up  prescription Iowa,    42 

Prescription  Clerk. 

druggists  not  relieved  from  liability 
for  negligence  of  clerk  on  ground 
that  they  employed  skilful  regis- 
tered pharmacist  as  required  by 
statute Iowa,     42 

Presumption. 

where  person  was  killed  by  train, 
presumption  that  death  was 
caused  by  railroad  company's 
negligence Ark.      r 

accident  to  street  car  and  passen- 
ger injured  is  presumption  of 
negligence  on  carrier's  part.  .Cal.      5 
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Private  Crossing. 

city  not  liable  for  accident  to  pedes- 
trian on  bridge  built  over  drain- 
age ditch  for  use  of  owner  of 
abutting  land Ga.    2® 

Privileged  Communications. 

when  privilege  as  to  communica- 
tions between  physician  and 
patient  under  the  Code  is  not 
waived  by  patient Iowa,    42 

Property. 

hedge  fence  and  timothy  meadow 
destroyed  by  fire  caused  by 
sparks  from  locomotive Kan.  275 

stock  of  sash  and  doors  destroyed 
by  fire  caused  by  sparks  from 
locomotive Minn.  276 

damage  to  adjoining  property  by 
blasting;  note 94-95 

damage  from  concussion  of  blast- 
ing ;  note 95-9^ 

Proximate  Cause. 

child  falling  into  cellar  on  vacant 
lot.  being  pushed  therein  by 
little  brother  while  playing 
around  it Cal.      8 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.  Y.  435 

failure  to  charge  the  jury  clearly 
that  defendants  were  not  liable 
where  defects,  which  caused  the 
accident,  were  not  in  that  oart  of 
the  work  contracted  to  be  done 
by  them,  was  reversible  error... 

N.  Y.  439 

failure  to  prevent  accident  to  boy 
who  wa.  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory nefclisrence  of  deceased, 
evidence     showing     that     death 


Proximate  Cause — continued. 

might  possibly  have  been  pre- 
vented had  defendant's  servants 
exercised  proper  care Tex.  497 

where  there  was  evidence  tending 
to  show  mutual  negligence  of 
person  injured  and  the  railroad 
company,  such  mutual  fault  being 
the  proximate  cause  of  accident, 
error  to  refuse  instruction  that  in 
such  case  plaintiff  could  not 
recover,  unless  defendant's  act 
was  wanton  or  malicious.  .W.  Va.  500 

railroad  company  not  liable  for  in- 
jury to  passenger  where  it  ap- 
peared that  plaintiff,  having  been 
warned  that  cars  were  to  be  sepa- 
rated, stepped  back  from  car  on 
which  he  was  standing,  without 
looking,  and  fell  between  the  cars, 
such  act  of  plaintiff  being  the 
proximate  cause  of  the  accident. 

U.  S.  C.  C.  A.,  Ohio,  455 

Public  Improvements. 

contractors  for  making  public  im- 
provements, to  avoid  liability  for 
damage,  must  employ  reasonably 
safe  methods,  and  the  doctrine  of 
damnum  absque  injuria  is  wholly 
inapplicable  where  loss  results  to 
third  persons  from  negligent  em- 
ployment of  unsafe  methods 

U.  S.  D.  C,  Del.  357 

Public  Policy. 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary  to  public   policy 

of  United  States 

U.  S.  D.  C,  Mass.  38* 

Punitive  Damages. 

where  passenger  was  assaulted  by 
conductor,  an  instruction  that  if 
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Punitive  Damages—  continued. 

jury  believed  same  was  inspired 
by  malice,  tbey  might  allow  puni- 
tive damages,  was  proper Ky.  595 

Posh  Car. 

foreman  of  railroad  gang  loaning 
push  car  to  third  person,  who, 
while  using  it,  injured  person 
crossing  track;  railroad  company 
liable N.  J.  584 

Quarry. 

employee  injured  by  unexpected 
explosion  while  blasting,  due  to 
negligence  of  foreman Wis.  634 

Question  of  Law. 

where  but  one  inference  can  rea- 
sonably be  drawn  from  the  evi- 
dence the  question  of  negligence 
or  no  negligence  is  one  of  law 
for  the  court U.  S.  Sup.  220 

Quotient  Verdict. 

where  jury  submits  quotient  ver- 
dict same  should  be  set  aside 

Kan.    49 

Railroad  Act 

whether  an  injury  to  a  railroad  em- 
ployee came  under  the  statutory 
provision  making  railroads  liable 
for  injuries  to  employees  caused 
by  negligence  of  fellow-servants, 
was  for  jury Minn.  294 

defense  of  "  assumption  of  risk " 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section 
15,  in  actions  for  personal  inju- 
ries by  railroad  employees.  .S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  section  master  for  in- 
juries sustained  by  failure  of  rail- 
road company  to  furnish  adequate 
force  of  laborers  to  do  work  re- 
quired of  him S.  C.  473 

Railroad  Company. 

person  lying  on  railroad  track  run 
over  and  killed  by  train Ark.      1 


Railroad  Company  —continue**. 

child  drowned  while  playing  around 
excavation Ga.      8 

person  walking  on  track  struck 
and  injured  by  train Ga.  227 

not  liable  for  assault  by  station 
agent  upon  person  refusing  to 
obey  instructions  as  to  drivinj 
into  depot  grounds,  where  it  ap- 
peared that  the  assault  arose  out 
of  a  personal  quarrel,  and  the 
agent  was  acting  upon  his  own 
responsibility  and  not  within  the 
scope  of  his  employment Ga.  257 

liability  for  delivery  of  express 
package  to  wrong  person Ga.  260 

brakeman  killed  while  coupling 
cars Ind.  Terr.  397 

where  sole  issue  in  action  for  in- 
jury to  brakeman  was  as  to 
whether  or  not  failure  on  part  of 
railroad  company  to  block  its 
frog  was  negligence,  verdict 
properly  directed  for  company 
where  the  larger  number  of  wit- 
nesses testified  that  the  unblocked 
frog  is  not  more  dangerous  than 
the  blocked  one,  and  that  a  large 
majority  of  railroads  use  the 
unblocked  frog Ind.  Terr.  397 

engineer  killed  in  collision  between 
passenger  train  and  freight  cars . . 

Iowa.    40 

putting  in  evidence  book  of  rules 
issued  by  railroad  company  for 
government  of  its  employees  gen- 
erally, incompetent,  because 
rules,  if  any,  which  were  com- 
petent, should  be  designated  and 
offered  separately Iowa,    40 

brakeman  killed  by  falling  from  top 
of  freight  train;  railroad  company 
not  liable Iowa,  592 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where 
it  further  provided  that  no  agent 
of  the  railway  company  had  any 
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Railroad  Company — continued. 

authority  to  waive  the  contract, 
it  was  error  to  charge  that  no- 
tice different  to  that  required  in 
the  contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

hedge  fence  and  timothy  meadow 
destroyed  by  fire  caused  by 
sparks  from  locomotive Kan.  275 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous  position  on  track; 
railroad,  company  liable  for  death 
of  such  person  caused  by  being 
run  over  by  train Ky.    60 

duty  of  railway  company  to  keep 
railway  crossings  on  streets  and 
highways  in  repair  exists  inde- 
pendently of  any  obligation  on 
part  of  municipality  to  keep 
street  in  repair Minn.  106,  113 

stock  of  sash  and  doors  destroyed 
by  fire  caused  by  sparks  from 
locomotive Minn.  276 

it  is  necessary  to  show  more  than 
a  mere  possibility  that  a  fire  was 
scattered  by  sparks  from  locomo- 
tive to  require  submission  of  is- 
sue to  a  jury  under  the  statute. . 

Minn.  276 

railroad  employee  injured  by  roof 
of  car  falling  upon  him  while 
clearing  railroad   wreck. .  .Minn.  293 

whether  an  injury  to  a  railroad 
came  under  the  statutory  pro- 
vision making  railroads  liable  for 
injuries  to  employees  caused  by 
negligence  of  fellow-servants, 
was  for  jury Minn.  204 

duty  to  use  ordinary  care  in  man- 
agement of  gates  at  crossings, 
and  for  injury  to  traveler  caused 
by  negligent  management  of 
gates  is  liable N.  J.  129 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 

track N.  J.  142;  N.  Y.  145 

duty  to  keep  its  track  at  railroad 


Railroad  Company  —  continued. 

crossing  in  good  condition  for 
use  of  persons  lawfully  using  the 
highway N.  J.  315 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  319 

collision  between  vehicle  and  train 

at  crossing;  notes  of  cases 

N.  J.  319-321 

foreman  of  railroad  gang  loaning 
push  car  to  third  person,  who, 
while  using  it,  injured  person 
crossing  track;  railroad  company 
liable N.  J.  584 

brakeman  injured  coupling  cars... 

N.  Y.  166 

liability  for  violation  of  statutory 
requirement  as  to  automatic 
couplers  and  brakes;  construc- 
tion of  statute N.  Y.  166 

passenger  fatally  injured  while 
boarding  Brooklyn  Bridge  car, 
the  conductor  closing  gates  of  car 
while  he  was  on  car  platform; 
railroad  company  liable N.  Y.  623 

employee  stepping  on  railway  track 
from  place  of  safety  struck  and 
injured  by  switch  engine,  guilty 
of  contributory  negligence.. Ohio,  175 

rule  of  law  excusing  passengers 
from  obligation  to  keep  strict 
lookout  for  trains  when  alighting 
from  or  boarding  trains  over 
tracks  of  railway  does  not  apply 
to  employees  whose  duties  re- 
quire them  to  cross  the  tracks.. 

Ohio,  175 

railroad  employee  injured  in  col- 
lision between  freight  train  and 
hand  car Pa.  463 

not  liable  for  injury  to  employee 
caused  by  negligence  of  person 
in  charge  of  gang  of  laborers,  the 
latter  being  a  fellow- servant.  .Pa.  463 

section  master  injured  by  fall  of 
steel  rail  caused  by  alleged  fail- 
ure of  railroad  company  to  fur- 
nish adequate  force  of  laborers 
for  work  required  of  him. .  .S.  C  473 
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Hailroad  Company — continued. 

defense  of  "assumption  of  risk" 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section 
15,  in  actions  for  personal  inju- 
ries by  railroad  employees.  .S.  C.  473 

.foregoing  section  held  to  apply  in 
action  by  section  master  for  in- 
juries sustained  by  failure  of 
railroad  company  to  furnish  ade- 
quate force  of  laborers  to  do  work 
required  of  him S.  C.  473 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory negligence  of  deceased, 
evidence  showing  that  death 
might  possibly  have  been  pre- 
vented had  defendant's  servants 
used  proper  care Tex.  497 

"railroad  employee  injured  by  de- 
railment of  freight  car W.  Va.  344 

-conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  500 

not  liable  for  injury  to  passenger 
where  it  appeared  that  plaintiff, 
having  been  warned  that  cars 
were  to  be  separated,  stepped 
back  from  car  on  which  he  was 
standing,  without  looking  and 
fell  between  the  cars,  such  act  of 
plaintiff     being     the     proximate 

cause  of  the  accident 

U.  S.  C.  C.  A.,  Ohio,  455 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to 
equip  their  cars  with  automatic 
couplers  and  continuous  brakes. . 

166-168 

pedestrians  struck  by  trains  at 
crossings  or  while  crossing  track; 
note  of  recent  cases 234-254 

notes  of  cases  on  collisions  between 
vehicles  and  trains  at  crossings. . 

319-321 

•children  injured  at  crossings  and  on 
railroad  tracks;  notes  of  recent 
cases 425-435 


Railroad  Company  —  continued. 

accidents  to  railroad  employees; 
notes  of  cases 510-520 

note  on  contributory  negligence  in 
crossing-accident  cases,  as  ques- 
tion for  jury 566-576 

accidents  to  passengers  while 
alighting  from  street  cars  and 
trains;  notes  of  recent  cases.  .602-609 

notes  of  cases  relating  to  accidents 
to  persons  boarding  cars,  etc.  .621-624 

Railroad  Grossing— See  Crossing. 
Railroad  Employee. 

brakeman  killed  while  coupling 
cars Ind.  Terr.  397 

brakeman  killed  by  falling  from  top 
of  freight  train;  railroad  com- 
pany not  liable Iowa,  592 

injured  by  roof  of  car  falling  upon 
him  while  clearing  railroad 
wreck Minn.  293 

whether  an  injury  to  a  railroad  em- 
ployee came  under  the  statutory 
provision  making  railroad  liable 
for  injuries  to  employees  caused 
by  negligence  of  fellow-servants, 
was  for  jury Minn.  294 

Injured  in  collision  between  freight 
and  hand  car Pa.  463 

railroad  company  not  liable  for  in- 
jury to  employee  caused  by  negli- 
gence of  person  in  charge  of 
gang  of  laborers,  the  latter  being 
a  fellow-servant Pa.  463 

person  in  charge  of  gang  of  rail- 
road men  constructing  telegraph 
line  is  a  fellow-servant  of  its 
members,  and  the  relationship  is 
not  changed  by  the  fact  that  the 
railway  company  permitted  the 
telegraph  company  to  employ 
such  person  to  superintend  the 
work Pa.  463 

section  master  injured  by  fall  of 
steel  rail  caused  by  alleged  fail- 
ure of  railroad  company  to  fur- 
nish adequate  force  of  laborers 
for  work  required  of  him S.  C.  473 
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Railroad  Employee — continued. 

defense  of  "  assumption  of  risk " 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section 
15,  in  actions  for  personal  inju- 
ries by  railroad  employees.  .S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  section  master  for  in- 
juries sustained  by  failure  of 
railroad  company  to  furnish  ade- 
quate force  of  laborers  to  do  work 
required  of  him S.  C.  473 

injured  by  derailment  of  freight 
car W.  Va.  344 

conductor  killed  by  derailment  of 
train  caused  by  train  striking 
obstruction  on  track W.  Va.  500 

accidents  to  railroad  employees; 
notes  of  cases 510-520 

Railroad  Fire. 

hedge  fence  and  timothy  meadow 
destroyed  by  fire  caused  by 
sparks  from  locomotive Kan.  275 

evidence  of  injury  to  particular 
things  attached  to  the  soil,  and 
the  value  of  such  realty  admissi- 
ble on  the  question  of  damages 
arising  out  of  railroad  fire.  .Kan.  275 

stock  of  sash  and  doors  destroyed 
by  fire  caused  by  sparks  from 
locomotive Minn.  276 

it  is  necessary  to  show  more  than 
a  mere  possibility  that  a  fire  was 
scattered  by  sparks  from  locomo- 
tive to  require  submission  of  is- 
sue to  a  jury  under  the  statute. . 

Minn.  276 
Realty. 

hedge  fence  and  timothy  meadow 
destroyed  by  fire  caused  by 
sparks  from  locomotive Kan.  275 

evidence  of  injury  to  particular 
things  attached  to  the  soil,  and 
the  value  of  such  realty  admissi- 
ble on  the  question  of  damages 
arising  out  of  railroad  fire.. Kan.  275 

Release. 

construction  of  release  where  em- 
ployee   received    permanent    in- 


Release  —  continued. 

jury  and  master  gave  employ- 
ment in  release  of  claim  for  dam- 
ages; discharge  of  employee 
without  cause  is  breach  of  con- 
tract for  which  damages  may  be 
recovered W.  Va. 

Remittitur. 

verdict  for  $11,500  damages 
awarded  to  plaintiff,  a  day  laborer 
earning  $1.25  a  day,  whose  hand 
was  caught  in  revolving-knife 
machine,  who  was  not  totally 
disabled,  and  expectancy  of  life 
was  46  years,  held  excessive,  and 
remittitur  of  $4,000  recommended 
to  be  filed  by  plaintiff Neb.  300 

where  damages  in  action  for  death 
are  limited  by  the  statute  to  the 
pecuniary  loss  sustained  by  the 
next  of  kin.  a  verdict  of  $5,000 
was  excessive,  where  deceased 
was  a  single  woman,  45  years  of 
age,  doing  the  housework  for 
three  brothers  and  a  sister,  who 
were  all  single,  and  $2,500  was 
thought  to  be  a  proper  assess- 
ment of  damages N.  J.  317 

verdict  for  $1 5.395  damages 
awarded  to  person  67  years  of 
age,  injured  by  fall  of  defective 
staircase  in  place  of  business, 
held  excessive,  where  he  was 
not  incapacitated  from  attending 
to  his  business,  and  only  $395 
was  accounted  for  as  disburse- 
ments on  account  of  injuries, 
and  remittitur  of  $7,500  sug- 
gested  N.  J.  34a 

Revolving  Knives. 

employee  injured  by  revolving- 
knife  machinery  in  packing 
house,  the  floor  on  which  it  stood 
being  wet  and  slippery Neb.  300 

Riding. 

person  riding  in  wagon  injured  by 
I     being    thrown    therefrom    while 
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Riding  —  continued. 

same  was  being  driven  over  de- 
fective railway  track.. Minn.  106,  113 

whether  person  riding  in  vehicle  is 
chargeable  with  contributory 
negligence,  because  of  defective 
condition  of  vehicle,  is  question 
for  jury Minn.  106,  113 

person  riding  with  party  of  friends 
in  vehicle  not  engaged  in  joint 
enterprise  with  driver  of  vehicle, 
and  negligence  of  driver  not  im- 
putable to  her Minn.  106,  113 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  319 

collision  between  vehicle  and  train 

at  crossing;  notes  of  cases 

N.  J.  319-321 

person  injured  by  reason  of  horse 
which  he  was  riding  stepping 
into  hole  at  side  of  bridge Pa.  184 

person  riding  in  sleigh  injured  on 
defective  highway Pa.  187 

Right  of  Way. 

rights  of  street  railway  and  travel- 
ing public  in  use  of  the  public 
street N.  J.  326 

Roof  of  Car. 

railroad  employee  injured  by  roof 
of  car  falling  upon  him  while 
clearing  railroad  wreck Minn.  293 

Rule  of  Law. 

not  error  to  refuse  to  charge  a  re- 
quest which  does  not  embody 
either  in  express  legal  terms,  or 
in  those  of  equivalent  effect,  a 
correct  proposition  of  law  per- 
tinent to  the  case N.  J.  142 

it  is  a  cardinal  rule  for  the  control 
of  a  trial  court  that  questions 
submitted  to  jury  should  be 
within  the  issues  raised  by  the 
pleadings N.  J.  627 

rule  of  law  excusing  passengers 
from  obligation  to  keep  strict 
lookout  for  trains  when  alighting 


Rule  Of  Law  —  continued. 

from  or  boarding  trains  over 
tracks  of  railway  does  not  apply 
to  employees  whose  duties  re- 
quire them  to  cross  the  tracks. . . 

Ohio,  X7S 
Rules  and  Regulations. 

putting  in  evidence  book  of  rules 
issued  by  railroad  company  for 
government  of  its  employees 
generally,  incompetent,  because 
rules,  if  any,  which  were  com- 
petent, should  be  designated  and 
offered  separately Iowa,    40- 

Running  Board. 

passenger  riding  on  running  board 
of  open  street  car  injured  by  fall- 
ing from  car;  carrier  not  liable. . 

N.  Y.  6Vx> 

Scienter. 

riding  or  leading  horse  on  side- 
walk is  unlawful,  and  where  a 
person  is  injured  by  horse,  not 
necessary,  in  order  to  recover 
damages,  to  show  owner's 
knowledge  of  bad  propensity  of 
horse  to  kick N.  J.  155 

Scope  of  Employment. 

railroad  company  not  liable  for  as- 
sault by  station  agent  upon  per- 
son  refusing  to  obey  instructions 
as  to  driving  into  depot  grounds, 
where  it  appeared  that  the  assault 
arose  out  of  a  personal  quarrel, 
and  the  agent  was  acting  upon 
his  own  responsibility  and  not 
within  the  scope  of  his  employ- 
ment   Ga.  257^ 

child  killed  by  fall  of  barn  door 
while  on  defendant's  premises; 
owner  not  liable  for  act  of  em- 
ployee, not  within  scope  of  em- 
ployment, in  inviting  or  per- 
mitting children  on  premises 

Mich.  402> 
where    boy    was    struck    by    hook 
which  slipped  from  hand  of  em- 
ployee,    who     was     trying     to 
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Scope  of  Employment — continued. 

frighten  boys  who  were  playing 
around  cotton  bales  in  front  of 
defendant's  warehouse,  defendant 
was  not  liable,  the  act  of  his 
servant  not  being  done  within 
the  scope  of  his  employment  or 
authority Pa.  459 

Service. 

what  is  proper  service  of  notice  of 
claim  against  municipal  corpora- 
tion as  required  by  statute 

Minn.  576 

Sidewalk. 

woman  injured  by  breaking  of  rot- 
ten plank  in  bridge  over  which 
she  was  walking Ga.    26 

woman  injured  by  falling  on  defec- 
tive sidewalk Kan.    49 

-person  falling  on  brick  sidewalk 
due  to  slight  inequality  in  the 
surface  of  such  sidewalk;  city  not 
liable,  as  the  fact  alleged  could 
not  be  declared  a  defect,  plain- 
tiff's injury  being  result  of  simple 
accident Me.   394 

person  injured  by  defective  condi- 
tion of  sidewalk Minn.  576 

where  it  was  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn  the 
public  of  danger  of  crossing,  city 
not  liable  for  injury  to  person 
crossing  such  ditch  on  planks 
put  over  same  for  convenience  of 
workmen Miss.  619 

woman  walking  on  sidewalk  kicked 
by  horse  while  she  was  attempt- 
ing to  get  out  of  way  of  horse 
which  was  being  led  on  sidewalk.. 

N.  J.  155 

riding  or  leading  horse  on  side- 
walk is  unlawful,  and  where  a 
person  is  injured  by  horse,  not 
necessary,  in  order  to  recover 
damages,  to  show  owner's 
knowledge  of  bad  propensity  of 
horse  to  kick N.  J.  155 

person  injured  by  falling  on  side- 


Sidewalk  —  continued. 

walk;  case  properly  submitted  to 
jury Pa.  589 

city  liable  for  injury  to  person  slip- 
ping upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 

liability  of  city  for  injuries  to  pedes- 
trian slipping  in  hole  caused  by 
icy  condition  of  sidewalk.  .Wash.  496 

child  injured  by  slipping  in  hole  on 
sidewalk Wis.  520 

erroneous  instruction  as  to  care  re- 
quired of  traveler  notwithstand- 
ing knowledge  of  defect  in  side- 
walk  Wis.  5» 

Signals. 

where  plaintiff  while  driving  turned 
to  cross  track,  when  street  car 
suddenly  backed  and  struck 
wagon,  and  no  signals  were 
given  of  backing  of  car,  there  was 
sufficient  evidence  for  jury  to 
pass  upon  negligence  of  parties.. 

IlL    36 

a  close  and  literal  compliance  with 
requirement  of  regulations  for 
preventing  collisions  is  impera- 
tive, and  the  use  by  a  vessel  at 
anchor,  not  in  extremis,  of  a  pass- 
ing signal  is  a  gross  fault 

U.  S.  D.  C,  Del.  357 

liability  of  government  contractor 
for  extinguishment  of  stake  light 
at  breakwater  during  a  storm, 
whereby  a  vessel  was  damaged 
by  running  upon  the  breakwater 
which  was  being  constructed,  by 
the  contractor.  .U.  S.  D.  C,  Del  374 

Sleigh. 

person  riding  in  sleigh  injured  on 
defective  highway Pa.  187 

Sleighing  Party. 

charge  suggesting  that  if  plaintiff 
had  not  voluntarily  made  herself 
member  of  sleighing  party  she 
would  not  have  been  hurt,  and 
that  she  may  have  been  guilty  of 
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Sleighing  Party  —  continued. 

contributory  negligence  in  join- 
ing in  sleigh  ride  over  highway; 
reversible  error Pa.  187 

Sparks  from  Engine. 

hedge  fence  and  timothy  meadow 
destroyed  by  fire  caused  by 
sparks  from  locomotive Kan.  275 

stock  of  sash  and  doors  destroyed 
by  fire  caused  by  sparks  from 
locomotive Minn.  276 

it  is  necessary  to  show  more  than 
a  mere  possibility  that  a  fire  was 
scattered  by  sparks  from  locomo- 
tive to  require  submission  of  is- 
sue to  a  jury  under  the  statute. . . 

Minn.  276 

Special  Contract. 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  «of  inju- 
ries to  stock,  the  same  was  rea- 
sonable and  binding,  and  where 
it  further  provided  that  no  agent 
of  the  railway  company  had  any 
authority  to  waive  the  contract, 
it  was  error  to  charge  that  notice 
different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by 
the  company's  agent Kan.  263 

'Special  Damages. 

complaint  in  action  by  husband 
and  wife  for  injuries  to  the  wife, 
alleging  injuries  prevented  and 
would  prevent  wife  transacting 
necessary  business,  sufficiently  al- 
leged special  damage  justifying 
admission  of  evidence  as  to  loss 
of  wife's  business N.  J.  155 

Spirits. 

storage  in  warehouse  and  loss  of 
spirits  by  leakage Cal.  530 

Speed. 

:  admission  of  evidence  that  street 
cars  had  been  running  slower 
since  accident,  immaterial  and 
harmless Cal.     5 


Staircase. 

landlord  not  liable  for  injury 
caused  by  defective  staircase 
where  defect  was  visible  and 
known  to  tenant Me.  270 

customer  injured  by  fall  of  defec- 
tive stairway  in  place  of  busi- 
ness  N.  J.  342 

Station. 

railroad  company  not  liable  for  as- 
sault by  station  agent  upon  per- 
son refusing  to  obey  instructions 
as  to  driving  into  depot  grounds, 
where  it  appeared  that  the  assault 
arose  out  of  a  personal  quarrel, 
and  the  agent  was  acting  upon 
his  own  responsibility  and  not 
within  the  scope  of  his  employ- 
ment  Ga.  257 

liability  of  carrier  for  assault  upon 
passenger  after  alighting  from 
train  and  while  on  depot 
grounds Tex.   196 

Stationary  Boiler. 

explosions  of  stationary  boilers; 
note 87-88 

Stationary  Engine. 

employee  injured  while  operating 
stationary  engine;  failure  to  warn 
employee  of  danger  of  operating 
it  renders  master  liable Tex.  630 

Statute. 

failure  of  common  carrier  to  com- 
ply with  statutory  requirement  as 
to  tracing  freight  renders  it  liable 
for  negligence  of  connecting  car- 
rier  Ga.  265 

druggists  not  relieved  from  liability 
for  negligence  of  clerk  on  ground 
that  they  employed  skilful  regis- 
tered pharmacist  as"  rquired  by 
statute Iowa,    42 

when  privilege  as  to  communica- 
tions between  physician  and 
patient  under  the  Code  is  not 
waived  by  patient Iowa,    42 
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Statute  —  continued, 

failure  of  seller  of  explosives  to 
label  same  as  required  by  statute, 
negligence  per  se Iowa,  590 

It  is  necessary  to  show  more  than 
a  mere  possibility  that  a  fire  was 
scattered  by  sparks  from  locomo- 
tive to  require  submission  of  is- 
sue to  a  jury  under  the  statute- 
Minn.  276 

whether  an  injury  to  a  railroad  em- 
ployee came  under  the  statutory 
provision  making  railroads  liable 
for  injuries  to  employees  caused 
by  negligence  of  fellow-servants, 
was  for  jury Minn.  204 

while  the  violation  of  a  city  ordi- 
nance is  not  as  matter  of  law 
conclusive  evidence  of  neglect  of 
duty  it  may  furnish  evidence  of 
negligence Minn.  297 

not  necessary  to  plead  or  prove  the 
statute  as  to  duty  of  municipali- 
ties to  keep  streets  in  proper  re- 
pair, as  the  court  takes  judicial 

notice  of  this  statutory  duty 

Minn.  576 

what  is  proper  service  of  notice  of 
claim  against  municipal  corpora- 
tion as  required  by  statute.. Minn.  576 

statutory  liability  of  countv  for  fail- 
ure to  erect  or  repair  bridges  is 
limited  to  the  erection  of  which 

it  is  made  chargeable  by  law 

N.  J.  125 

where  damages  in  action  for  death 
are  limited  by  the  statute  to  the 
pecuniary  loss  sustained  by  the 
next  of  kin,  a  verdict  of  $5,000 
was  excessive,  where  deceased 
was  a  single  woman,  45  years  of 
age,  doing  the  housework  for 
three  brothers  and  a  sister,  who 
were  all  single,  and  $2,500  was 
thought  to  be  a  proper  assess- 
ment of  damages N.  J.  317 

liability  of  railroad  company  for  vio- 
lation of  statutory  requirement  as 
to  automatic  couplers  and  brakes: 
construction  of  statute N.  Y.  166 


Stfttnt6  —  continued. 

notice  of  action  against  municipal 
corporation  for  personal  injuries 
sustained  on  highway;  construc- 
tion of  statute  limiting  time  of  fil- 
ing notice  of  intention  to  sue 

N.  Y.  s» 

important  ruling  on  statutory  pro- 
vision limiting  time  of  filing  of 
notice  of  intention  to  sue  munici- 
pal corporation  for  personal  in- 
juries sustained  on  defective 
highways N.  Y.  530 

unconstitutional  provision  in  statute 
limiting  period  of  time  of  filing 
notice  of  action  against  munici- 
pal corporations N.  Y.  535* 

death  of  child  caused  by  premature 
birth,  due  to  mother  of  child  be- 
ing injured  by  negligence  of  an- 
other, does  not  entitle  the  child's 
father  to  maintain  action,  as  next 
of  kin,  under  the  statute  provid- 
ing for  recovery  for  death  of  per- 
son caused  by  wrongful  act  of 
another R.  I.  18& 

defense  of  "  assumption  of  risk " 
abolished  by  the  Constitution  of 
South  Carolina,  Art.  9,  section 
15,  in  actions  for  personal  inju- 
ries by  railroad  employees.  .S.  C.  473 

foregoing  section  held  to  apply  in 
action  by  section  master  for  inju- 
ries sustained  by  failure  of  rail- 
road company  to  furnish  ade- 
quate force  of  laborers  to  do 
work  required  of  him S.  C  473 

a  close  and  literal  compliance  with 
requirement  of  regulations  for 
preventing  collisions  is  impera- 
tive, and  the  use  by  a  vessel  at 
anchor,  not  m  extremis,  of  a  pass- 
ing signal  is  a  gross  fault 

U.  S.  D.  C,  Del  357 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  automatic  coup- 
lers and  continuous  brakes.  ..166-16& 
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Statutory  Liability. 

of  county  for  failure  to  erect  or  re- 
pair bridges  is  limited  to  the 
erection  of  which  it  is  made 
chargeable  by  law N.  J.  125 

of  railroad  company  for  violation 
of  statutory  requirement  as  to 
automatic  couplers  and  brakes; 
construction  of  statute N.   Y.  166 

Steamboat. 

passenger  assaulted  by  stranger  on 

steamboat N.  J.  627 

•explosions  on  steamboats;  note.  .92-93 

Steam  Railroad  Track. 

although  not  absolute  duty  of  trav- 
eler before  crossing  street  rail- 
way track  to  look  and  listen  for 
approaching  car  as  it  is  in  rela- 
tion to  steam  railroad  tracks,  cir- 
cumstances may  require  it.  ..Me.    68 

Steam  Roller. 

horse  frightened  by  steam  roller  on 
street  and  person  driving  injured; 
submission  of  negligence  of  mu- 
nicipality not  justified  by  the  evi- 
dence  U.  S.  Sup.  220 

Steamship  Company. 

loss    of    passenger's    baggage    by 

steamship  company, 

U.  S.  D.  C,  Mass.  388 

where  it  appeared  that  a  passen- 
ger's trunk  had  been  tampered 
with  before  delivery  by  a  steam- 
ship company,  it  was  held  that 
•  the  failure  to  introduce  evidence 
as  to  the  treatment  of  the  trunk 
while  in  its  hands  justified  the 
court  finding  that  the  same  was 
broken  open  by  the  company's 
servants U.  S.  D.  C,  Mass.  388 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company    from    liability    for    its 


Steamship  Company —continued, 

servant's    negligence,    is    invalid, 
being  contrary   to  public  policy 

of  United  States 

U.  S.  D.  C,  Mass.  388 
a  provision  limiting  the  liability  of 
a  steamship  company  for  loss  of 
a  passenger's  baggage  to  $50  is 
not  reasonable  in  the  case  of  a 
first-class  passenger  in  a  first- 
class  steamer.  .U.  S.  D.  C,  Mass.  388 

"Stop,  Look  and  listen"— See  also, 

Crossings  and  Crossing  Track. 

person  driving  in  closed  carriage 
on  dark  night  across  track,  with- 
out looking  or  listening,  and  col- 
liding with  street  car,  guilty  of 
contributory  negligence Me.     68 

although  not  absolute  duty  of  trav- 
eler before  crossing  street  rail- 
way track  to  look  and  listen  for 
approaching  car  as  it  is  in  rela- 
tion to  steam  railroad  tracks,  cir- 
cumstances may  require  it... Me.    68 

rule  of  law  excusing  passengers 
from  obligation  to  keep  strict 
lookout  for  trains  when  alighting 
from  or  boarding  trains  over 
tracks  of  railway  does  not  apply 
to  employees  whose  duties  re- 
quire them  to  cross  the  tracks. . 

Ohio,  175 

notes  of  cases  on  collisions  between 
street  cars  and  vehicles 326-327 

persons  struck  by  street  cars  while 
crossing  track;  notes  of  cases... 

337-342 
children   injured   at  crossings  and 

on  railroad  tracks;  notes  of  re- 
cent cases 425-435 

note  on  contributory  negligence, 
in  crossing-accident  cases,  as 
question  for  jury 566-576 

Storage. 

in  warehouse  and  loss  of  spirits  by 
leakage Cal.  530 

notice  limiting  liability  plainly 
printed  on  face  of  warehouse  re- 
ceipt  for   storage   of  barrels   of 
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Storage  —  continued. 

spirits,  and  acceptance  of  same  by 
plaintiff  is  binding  on  the  latter.. 

Street* 

horse  frightened  by  electric  wire 
which  had  fallen  in  street,  and 
person  driving  injured Kan.    47 

whether  city  had  actual  notice  of 
unsafe  condition  of  street  is  for 
jury Kan.    47 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track.. Minn.  106,  113 

actual  notice  to  officers  of  munici- 
pality  of  defective   condition   of 

streets  is  notice  to  city 

Minn.  106,  113 

duty  of  railway  company  to  keep 
railway  crossings  on  streets  and 
highways  in  repair  exists  inde- 
pendently of  any  obligation  on 
part  of  municipality  to  keep 
street  in  repair Minn.  106,  113 

where  it  was  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn  the 
public  of  danger  of  crossing, 
city  not  liable  for  injury  to  per- 
son crossing  such  ditch  on  planks 
put  over  same  for  convenience  of 
workmen Miss.  619 

person  riding  bicycle  struck  by 
horse  which  was  standing  un- 
hitched on  public  street N.  J.  155 

it  is  not  negligence  per  se  to  leave 
a  horse  untied  on  public  street 
while  driver  is  on  sidewalk  load- 
ing or  unloading  wagon N.  J.  157 

lights  of  street  railway  and  travel- 
ing public  in  use  of  the  public 
street ; N.  J.  326 

child  injured  while  playing  on  ma- 
chinery in  street  which  was  being 
excavated;  defendant  not  liable.. 

N.  Y.  402 

horse  injured  by  falling  into  open 
gas  trench  in  street;  vehicle  also 
damaged S.  D.  489 


Street    Car  —  See    Street  Railjloax> 
Company. 

Street  Railroad  Company. 

passenger  injured  by  derailment  of 
street  car CaL      5 

where  plaintiff  while  driving  turned 
to  cross  track,  when  street  car 
suddenly  backed  and  struck 
wagon,  and  no  signals  were  given 
of  backing  of  car,  there  was  suf- 
ficient evidence  for  jury  to  pass 
upon  negligence  of  parties III.    36 

passenger  on  street  car  assaulted 
by  conductor Ky.  595 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  crossing; 
contributory  negligence  of  driver 
of  vehicle Mc     68 

passenger  on  street  car  killed  in  as- 
sault committed  upon  him  by 
drunken  and  disorderly  passen- 
ger  Md.     71 

passenger  injured  while  riding  on 
bumper  of  crowded  street  car,  be- 
ing warned  by  conductor  not  to 
ride  there,  guilty  of  contributory 
negligence Mich.  609 

horse  frightened  by  noise  of  car, 
resulting  in  collision  between 
street  car  and  carriage  and  person 
in  carriage  thrown  out  and  in- 
jured; question  of  contributory 
negligence  for  jury Minn.  297 

person  frightened  by  speed  of  de- 
railed street  car  injured  in  trying 
to  avoid  danger N.  J.  134 

driving  a  oss  street-car  track  and 
injured  in  collision  with  trolley 
car N.  J.  326 

rights  of  street  railway  and  travel- 
ing public  in  use  of  the  public 
street,  i N.  J.  336 

collision  between  street  cars  and 
vehicles;  notes  of  cases.. N.  J.  326-327 

pedestrian  struck  by  street  car 
while  crossing  track N.  J.  332 

duty  of  traveler  to  exercise  reason- 
able judgment  in  crossing  street 
railway  track N.  J.  332 
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Street  Railroad  Company— continued. 

where  person  attempted  to  board 
a  moving  street  car,  and  was 
dragged  along  until  he  came  in 
contact  with  some  railroad  ties 
near  the  track,  when  he  lost  his 
hold  of  the  car,  and  there  was  no 
proof  that  motorman  intended  to 
stop  car  where  the  injured  person 
was  waiting  to  board  it,  verdict 
should  have  been  directed  for  de- 
fendant  N.  J.  621 

person  crossing  street-car  track 
struck  by  street  car,  erroneous 
dismissal  ot  complaint,  it  being 
held  that  contributory  negligence 
was  question  for  jury N.  Y.  562 

passenger  riding  on  running  board 
of  open  street  car  injured  by  fall- 
ing from  car;  carrier  not  liable.. 

N.  Y.  609 

person  attempting  to  board  street 
car  falling  into  hole  in  street; 
contributory  negligence  for  jury 
and  error  to  dismiss  complaint. . 

N.  Y.  621 

notes  of  cases  on  collisions  between 
street  cars  and  vehicles 326-327 

persons  struck  by  street  cars  while 
crossing  track;  notes  of  cases... 

337-342 

children  injured  at  crossings  and  on 
railroad  tracks;  notes  of  recent 
cases 425-435 

note  on  contributory  negligence,  in 
crossing-accident  cases,  as  ques- 
tion for  jury 566-576 

accidents  to  pasengers  while  alight- 
ing from  street  cars  and  trains; 
notes  of  recent  cases 602-609 

notes  of  cases  relating  to  accidents 
to  persons  boarding  cars,  etc.621-624 

Street  Railroad  Track. 

although  not  absolute  duty  of  trav- 
eler before  crossing  street  rail- 
way track  to  look  and  listen  for 
approaching  car  as  it  is  in  rela- 
tion to  steam  railroad  tracks, 
circumstances  may  require  it. Me.    68 


Sudden  Start 

person  alighting  from  street  car  in- 
jured by  sudden  starting  of  car 
by  conductor  acting  in  emer- 
gency  N.  Y.  17a 

act  of  conductor  in  starting  car  to 
avoid  danger  to  himself  or  pas- 
sengers of  being  struck  by  pole 
of  wagon  which  was  behind  car, 
not  negligence N.  Y.  170 

accidents  to  passengers  while 
alighting  from  street  cars  and 
trains;  notes  of  recent  cases.  .602-609 

Superintendent. 

employee  injured  by  bursting  of 
valve  in  air- hoist;  negligence  of 
superintendent;  liability  of  mas- 
ter  Mass.     83 

railroad  company  not  liable  for  in- 
jury to  employee  caused  by  neg- 
ligence of  person  in  charge  of 
gang  of  laborers,  the  latter  being 
a  fellow-servant Pa.  463 

person  in  charge  of  gang  of  rail- 
road men  constructing  telegraph 
line  is  a  fellow-servant  of  its 
members,  and  the  relationship  is 
not  changed  by  the  fact  that  the 
railway  company  permitted  the 
telegraph  company  to  employ 
such  person  to  superintend  the 
work Pa.  463 

Switch. 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.   142;  N.   Y.  145 

Telegram. 

loss  of  market  value  of  goods  in 
consequence  of  failure  to  prop- 
erly transmit  telegram Ga.  254 

conditions  on  telegraph  blank  rea- 
sonable and  binding,  notwith- 
standing they  are  in  form  of  a 
contract  with  a  company  other 
than  the  one  to  which  the  mes- 
sage  is  delivered Ga.  254 
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Telegram  —continued. 

provision  on  telegraph  blank  limit- 
ing presentation  of  claim  for  neg- 
ligent transmission  of  telegram 
within  sixty  days  after  message  is 
filed,  reasonable  and  binding.. Ga.  254 

Telegraph  Blank. 

conditions  on  telegraph  blank  rea- 
sonable and  binding,  notwith- 
standing they  are  in-  form  of  a 
contract  with  a  company  other 
than  the  one  to  which  the  mes- 
sage is  delivered Ga.  254 

provision  on  telegraph  blank  limit- 
ing presentation  of  claim  for  neg- 
ligent transmission  of  telegram 
within  sixty  days  after  message  is 
filed,  reasonable  and  binding.. Ga.  254 

Telephone  Wire. 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.   Y.  435 

Tenant. 

injured  by  falling  into  well;  lia- 
bility of  landlord Kan.  268 

iailure  to  inform  tenant  of  danger- 
ous or  defective  place  on  prem- 
ises, and  injury  occasioned 
thereby  to  tenant  or  member  of 
his  family,  renders  landlord  lia- 
ble  Kan.  268 

landlord  not  liable  for  injury  caused 
by  defective  staircase  where  de- 
fect was  visible  and  known  to 
tenant Me.  270 

sub-tenant  falling  down  hatchway 
in  hallway  of  business  building; 
erroneous  nonsuit N.  J.  270 

notes  of  cases  arising  out  of  acci- 
dents on  defective  premises.  .270-274 

Test. 

explosions  in  conducting  tests: 
note 88-89 


Theft. 

where  it  appeared  that  a  passen- 
ger's trunk  had  been  tampered 
with  before  delivery  by  a  steam- 
ship company,  it  was  held  that 
the  failure  to  introduce  evidence 
as  to  the  treatment  of  the  trunk 
while  in  its  hands  justified  the 
court  finding  that  the  same  was 
broken  open  by  the  company's 
servants U.  S.  D.  C,  Mass.  388 

Third  Party. 

foreman  of  railroad  gang  loaning 

push  car  to  third  person,   who, 

while    using    it,    injured    person 

crossing  track;  railroad  company 
i:*kia  XT     T 


liable. 


N.  J.  584 


Threshing  Machine, 
employee   injured  while  operating 
threshing  machine Neb.  301 

Ticket. 

provision  in  passenger  ticket,  is- 
sued by  English  steamship  com- 
pany to  a  passenger  in  United 
States,  that  contract  shall  be  de- 
termined by  English  law,  and 
containing  clause  exempting 
company  from  liability  for  its 
servant's  negligence,  is  invalid, 
being  contrary  to  public  policy  of 
United  State s..U.  S.  D.  C,  Mass.  388 

Time  limit. 

notice  of  action  against  municipal 
corporation  for  personal  injuries 
sustained  on  highway;  construc- 
tion of  statute  limiting  time  of  fil- 
ing notice  of  intention  to  sue... 

N.  Y.  S39 

important  ruling  on  statutory  pro- 
vision limiting  time  of  filing  of 
notice  of  intention  to  sue  munici- 
pal corporation  for  personal  in- 
juries sustained  on  defective 
highways N.  Y.  539 

unconstitutional  provision  in  statute 
limiting  period  of  time  of  filing 
notice  of  claim  against  municipal 
corporations N.  Y.  539 
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Top  of  Car. 

brakeman  killed  by  falling  from  top 
of  freight  train;  railroad  company 
not  liable Iowa,  592 

Tort. 

master  not  liable  for  injury  to  boy 
riding  on  wagon  by  invitation  of 
employee Mich.  461 

where  boy  was  struck  by  hook 
which  slipped  from  hand  of  em- 
ployee, who  was  trying  to 
frighten  boys  who  were  playing 
around  cotton  bales  in  front  of 
defendant's  warehouse,  defendant 
was  not  liable,  the  act  of  his  serv- 
ant not  being  done  within  the 
scope  of  his  employment  or  au- 
thority  Pa.  459 

master  liable  for  negligent  act  of 
employee  in  driving  on  vacant  lot 
without  warning  boys  seated  on 
a  log  there  of  danger,  whereby 
one  of  the  boys  was  run  over.. Pa.  459 

notes  of  cases  on  liability  of  master 
for  act  of  employee  causing  in- 
jury to  children 459-462 

Tracing  Freight. 

Jailure  of  common  carrier  to  com- 
ply with  statutory  requirement  as 
<to  tracing  freight  renders  it  liable 
for  negligence  of  connecting 
carrier Ga.  265 

Track. 

person  lying  on  railroad  track  run 
over  and  killed  by  train Ark.      1 

person  walking  on  track  struck 
and  injured  by  train Ga.  227 

where  plaintiff  while  driving  turned 
to  cross  track,  when  street  car 
suddenly  backed  and  struck 
wagon,  and  no  signals  were  given 
of  backing  of  car,  there  was  suffi- 
cient evidence  for  jury  to  pass 
upon  negligence  of  parties 111.    36 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous    position     on    track; 

Vol.  X— 47 


Track  —  continued. 
railroad  company  liable  for  death 
of  such  person  caused  by  being 
run  over  by  train Ky.    60 

person  driving  in  closed  carriage 
on  dark  night  across  track  with- 
out looking  or  listening,  and  col- 
liding with  street  car,  guilty  of 
contributory  negligence Me.     68 

although  not  absolute  duty  of  trav- 
eler, before  crossing  street  rail- 
way track,  to  look  and  listen  for 
approaching  car,  as  it  is  in  relation 
to  steam  railroad  tracks,  circum- 
stances may  require  it Me.    68 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track.. Minn.  106,  113 

child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 
ous position  on  part  of  plaintiff.. 

Neb.  414 

bicyclist  injured  while  riding  over 
defective  track  at  railroad  cross- 
ing  N.  J.  315 

duty  of  railroad  company  to  keep 
its  track  at  railroad  crossing  in 
good  condition  for  use  of  persons 
lawfully  using  the  highway.. N.  J.  315 

driving  across  street-car  track  and 
injured  in  collision  with  trolley 
car N.  J.    326 

collision  between  street  cars  and 
vehicles;  notes  of  cases.. N.  J.  326-^7 

pedestrian  struck  by  street  car 
while  crossing  track N.  J.  332 

duty  of  traveler  to  exercise  reason- 
able judgment  in  crossing  street 
railway  track N.  J.  ^2 

foreman  of  railroad  gang  loaning 
push  car  to  third  person,  who, 
while  using  it,  injured  person 
crossing  track;  railroad  company 
liable N.  J.  584 

person  crossing  street-car  track 
struck  by  street  car;   erroneous 
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TtaCk  —  continued, 

dismissal  of  complaint,  it  being 
held  that  contributory  negligence 

was  question  for  jury N.  Y.  562 

employee  stepping  on  railway  track 
from  place  of  safety  struck  and 
injured  by  switch  engine,  guilty 
of  contributory  negligence.. Ohio,  175 

rule  of  law  excusing  passengers 
from  obligation  to  keep  strict 
lookout  for  trains  when  alighting 
from  or  boarding  trains  over 
tracks  of  railway  does  not  apply 
to  employees  whose  duties  re- 
quire them  to  cross  the  tracks. . 

Ohio,  175 

pedestrians  struck  by  trains  at 
crossings  or  while  crossing  track; 
note  of  recent  cases 234-254 

notes  of  cases  on  collisions  between 
street  cars  and  vehicles 326-327 

persons  struck  by  street  cars  while 
crossing  track;  notes  of  cases.. 337-342 

children  injured  at  crossings  and  on 
railroad  tracks;  notes  of  recent 
cases 425-435 

note  on  contributory  negligence,  in 
crossing-accident  cases,  as  ques- 
tion for  jury 566-576 

Train. 

person  lying  on  railroad  track  run 
over  and  killed  by  train. ..  .Ark.      1 

person  walking  on  track  struck  and 
injured  by  train Ga.  227 

engineer  killed  in  collision  between 
passenger  train  and  freight  cars.. 

Iowa,    40 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous  position  on  track; 
railroad  company  liable  for  death 
of  such  person  caused  by  being 
run  over  by  train Ky.    6b 

child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 


Train  —  continued. 

ous  position  on  part  of  plaintiff. . 

Neb.  414 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.  142;  N.  Y.  145 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  319 

collision  between  vehicle  and  train 

at  crossing;  notes  of  cases 

N.  J.  310-321 

passenger  fatally  injured  while 
boarding  Brooklyn  Bridge  car, 
the  conductor  closing  gates  of  car 
while  he  was  on  car  platform; 
railroad  company  liable N.  Y.  623 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory negligence  of  deceased, 
evidence  showing  that  death 
might  possibly  have  been  pre- 
vented had  defendant's  servants 
used  proper  care Tex.  497 

conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  500 

pedestrians  struck  by  trains  at 
crossing  or  while  crossing  track; 
note  of  recent  cases 234-254 

notes  of  cases  on  collisions  between 
vehicles  and  trains  at  crossings. . 

310-321 

children  injured  at  crossings  and  on 
railroad  track;  note  of  recent 
cases 425-435 

accidents  to  passengers  while 
alighting  from  street  cars  and 
trains;  notes  of  recent  cases.  .602-609 

notes  of  cases  relating  to  accidents 
to  persons  boarding  cars,  etc.621-624 

Traveler. 

rights  of  street  railway  and  travel- 
ing public  in  use  of  the  public 
street N.  J.  326 

child    playing    on    sidewalk    while 


Index, 


739 


Traveler  —  continued. 

going  from  one  place  to  an- 
other is  a  traveler,  and  entitled  to 
protection  of  law  as  regards  duty 
of  municipality  to  keep  sidewalks 
in  reasonably  safe  condition.. Wis.  520 

Trespasser. 

person  lying  on  railroad  track  run 
over  and  killed  by  train Ark.      1 

child  falling  into  cellar  on  vacant 
lot,  being  pushed  therein  by  little 
brother  while  playing  around  it. . 

Cal.      8 

•child  drowned  while  playing  around 
excavation Ga.      8 

one  who  makes  excavation  upon 
his  land  not  bound  to  so  guard  it 
as  to  prevent  injury  to  children 
who  come  upon  it  without  his  in- 
vitation, but  are  attracted  merely 
by  its  surroundings Ga.      8 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous  position  on  track; 
railroad  company  liable  for  death 
of  such  person  caused  by  being 
run  over  by  train Ky.    60 

child  trespassing  on  railroad  prem- 
ises crushed  by  machinery  at 
boat  slip;  railroad  company  not 
liable Mich.  407 

Trunk. 

carrier  not  liable  for  injury  to  cloth- 
ing by  perishable  articles  in  pas- 
senger's trunk,  fruit  rotting  be- 
cause of  delay  in  delivering 
trunk Ga.  265 

where  it  appeared  that  a  passen- 
ger's trunk  had  been  tampered 
with  before  delivery  by  a  steam- 
ship company,  it  was  held  that 
the  failure  to  introduce  evidence 
^s  to  the  treatment  of  the  trunk 
while  in  its  hands  justified  the 
court  finding  that  the  same  was 
broken  open  by  the  company's 
servants U.  S.  D.  C,  Mass.  388 


Turntable  Cases  Rule. 

« 

rule  not  applicable  in  case  where 
child  was  pushed  by  little  brother 
into  cellar  on  vacant  lot  while 
playing  around  it Cal. 

rule  applied  where  child  was  killed 
while  playing  on  an  unguarded 
lot Colo. 


8 


10 


U.  S.  Statute. 

liability  of  railroad  company  for 
violation  of  statutory  require- 
ment as  to  automatic  couplers 
and  brakes;  construction  of  stat- 
ute  N.  Y.  166 

note  on  the  Act  of  Congress  re- 
quiring common  carriers  to  equip 
their  cars  with  -automatic  coup- 
lers and  continuous  brakes.  ..166-168 

Valve. 

employee  injured  by  bursting  of 
valve  in  air-hoist;  negligence  of 
superintendent;  liability  of  mas- 
ter  Mass.    83 

Vegetable  Refuse. 

city  liable  for  injury  to  person  slip- 
ping upon  fruit  and  vegetable 
refuse  on  sidewalk Tenn.  495 

Vehicle. 

horse  and  carriage  injured  in  col- 
lision with  street  car  at  crossing: 
contributory  negligence  of  driver 
of  vehicle Me.    68 

person  riding  in  wagon  injured  by 
being  thrown  therefrom  while 
same  was  being  driven  over  de- 
fective railway  track.. Minn.  106.  113 

horse  frightened  by  noise  of  car  re- 
sulting in  collision  between  street 
car  and  carriage  and  person  in 
carriage  thrown  out  and  injured; 
question  of  contributory  negli- 
gence for  jury Minn.  297 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.   J.  319 

collision  between  vehicle  and  train 
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Tr&Ck  —  continued. 

dismissal  of  complaint,  it  being 
held  that  contributory  negligence 

was  question  for  jury N.  Y.  562 

employee  stepping  on  railway  track 
from  place  of  safety  struck  and 
injured  by  switch  engine,  guilty 
of  contributory  negligence..  Ohio,  175 

rule  of  law  excusing  passengers 
from  obligation  to  keep  strict 
lookout  for  trains  when  alighting 
from  or  boarding  trains  over 
tracks  of  railway  does  not  apply 
to  employees  whose  duties  re- 
quire them  to  cross  the  tracks. . 

Ohio,  175 

pedestrians  struck  by  trains  at 
crossings  or  while  crossing  track; 
note  of  recent  cases 234-254 

notes  of  cases  on  collisions  between 
street  cars  and  vehicles 326-327 

persons  struck  by  street  cars  while 
crossing  track;  notes  of  cases.. 337-342 

children  injured  at  crossings  and  on 
railroad  tracks;  notes  of  recent 
cases 425-435 

note  on  contributory  negligence,  in 
crossing-accident  cases,  as  ques- 
tion for  jury 566-576 

Train. 

person  lying  on  railroad  track  run 
over  and  killed  by  train Ark.      1 

person  walking  on  track  struck  and 
injured  by  train Ga.  227 

engineer  killed  in  collision  between 
passenger  train  and  freight  cars.. 

Iowa,    40 

ejecting  intoxicated  person  from 
freight  train  and  leaving  him  in 
dangerous  position  on  track; 
railroad  company  liable  for  death 
of  such  person  caused  by  being 
run  over  by  train Ky.    60 

child  run  over  at  railroad  crossing; 
judgment  for  defendant  reversed 
on  ground  of  erroneous  instruc- 
tions as  to  contributory  negli- 
gence and  knowledge  of  danger- 


Train  —  continued. 

ous  position  on  part  of  plaintiff. . 

Neb.  414 

engineer  killed  while  running  ex- 
press train  through  an  open 
switch  and  colliding  with  cars  on 
track N.  J.  142;  N.  Y.  145 

person  riding  in  vehicle  killed  in 
collision  with  train  at  railroad 
crossing N.  J.  319 

collision  between  vehicle  and  train 

at  crossing;  notes  of  cases 

N.  J.  319-321 

passenger  fatally  injured  while 
boarding  Brooklyn  Bridge  car, 
the  conductor  closing  gates  of  car 
while  he  was  on  car  platform; 
railroad  company  liable N.  Y.  625 

failure  to  prevent  accident  to  boy 
who  was  run  over  and  killed  by 
freight  cars  renders  railroad  com- 
pany liable,  notwithstanding  con- 
tributory negligence  of  deceased, 
evidence  showing  that  death 
might  possibly  have  been  pre- 
vented had  defendant's  servants 
used  proper  care Tex.  407 

conductor  killed  by  derailment  of 
train  caused  by  train  striking  ob- 
struction on  track W.  Va.  500 

pedestrians  struck  by  trains  at 
crossing  or  while  crossing  track; 
note  of  recent  cases 234-254 

notes  of  cases  on  collisions  between 
vehicles  and  trains  at  crossings. . 

310-321 

children  injured  at  crossings  and  on 
railroad  track;  note  of  recent 
cases 425-435 

accidents  to  passengers  while 
alighting  from  street  cars  and 
trains;  notes  of  recent  cases.  .602-609 

notes  of  cases  relating  to  accidents 
to  persons  boarding  cars,  etc.. 621-624 

Traveler. 

rights  of  street  railway  and  travel- 
ing public  in  use  of  the  public 
street N.  J.  326 

child    playing    on    sidewalk    while 
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Volenti  non  Fit  Injuria. 

maxim  applied  in  English  cases..2oi-4g0 
Wagon  —  See  Vehicle. 

Waiver. 

when  privilege  as  to  communica- 
tions between  physician  and  pa- 
tient under  the  Code  is  not  waived 
by  patient .....Iowa,    42 

where  a  special  live-stock  contract 
for  the  shipment  of  cattle  stipu- 
lated for  written  notice  of  injuries 
to  stock,  the  same  was  reason- 
able and  binding,  and  where  it 
further  provided  that  no  agent  of 
the  railway  company  had  any  au- 
thority to  waive  the  contract,  it 
was  error  to  charge  that  notice 
different  to  that  required  in  the 
contract  was  sufficient,  based 
upon  waiver  of  written  notice  by^ 
the  company's  agent Kan.  '263 

Warehouseman. 

storage  in  warehouse  and  loss  of 
spirits,  by  leakage Cal.  550 

where  warehouseman  shows  return 
of  packages  stored,  and  that  con- 
tents have  been  lost  by  leakage, 
burden  is  on  plaintiff  to  prove 
that  leakage  was  caused  by  fault 
of  bailee Cal.  530 

notice  limiting  liability  plainly 
printed  on  face  of  warehouse  re- 
ceipt for  storage  of  barrels  of 
spirits,  and  acceptance  of  same 
by  plaintiff  is  binding  upon  the 
latter Cal.  530 

erroneous  instruction  as  to  degree 
of  care  required  of  warehouse- 
man where  warehouse  receipt 
contained  provision  limiting  lia- 
bility  Cal.  530 

Warehouse  Receipt. 

notice  limiting  liability  plainly 
printed  on  face  of  warehouse  re- 
ceipt for  storage   of  barrels  of 


Warehouse  Receipt — continued. 

spirits,  and  acceptance  of  same 
by  plaintiffs  is  binding  upon  the 
latter Cal.  530 

Warning. 

failure  of  master  to  warn  servant 
of  danger  of  employment  renders 
master  liable  for  injuries  to  serv- 
ant  La.  j8i 

where  it  was  shown  that  barricades 
were  placed  across  the  street  on 
both  sides  of  a  ditch  to  warn  the 
public  of  danger  of  crossing,  city 
not  liable  for  injury  to  person 
crossing  such  ditch  on  planks  put 
over  same  for  convenience  of 
workmen Miss.   619 

employee  injured  while  operating 
stationary  engine ;  failure  to  warn 
employee  of  danger  of  operating 
it  renders  master  liable Tex.  630 

railroad  company  not  liable  for  in- 
jury to  passenger  where  it  ap- 
peared that  plaintiff  having  been 
warned  that  cars  were  to  be  sepa- 
rated, stepped  back  from  car  on 
which  he  was  standing,  without 
looking,  and  fell  between  the  cars, 
such  act  of  plaintiff  being  the 
proximate  cause  of  the  accident. . 

U.  S.  C.  C.  A.,  Ohio,  455 

Weather. 

a  brakeman  assumes  the  risks  in- 
cident to  the  condition  of  the 
weather,  in  the  performance  of 
his    duties Iowa,  592 

Well. 

tenant  injured  by  falling  into  well; 

liability  of  landlord Kan.  368 

child,  three  years  and  three  months 

old,  killed  by  falling  into  well; 

liability  of  owner  of  premises 

Neb.  307 

Wire. 

horse  frightened  by  electric  wire 
which  had  fallen  in  street  and 
person  driving  injured Kan.    47 

liability  for  death  of  boy  caused  by 
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WlF8«  —  contintua, 

touching    guy    wire    of    electric 

light   post Neb.  580 

pedestrian  struck  by  brick  from 
chimney  which  was  struck  by 
telephone  wire,  which  wire  was 
struck  by  derrick  operated  by 
workmen  constructing  a  building 
on  the  lot  opposite;  proximate 
cause;  erroneous  dismissal  of 
complaint N.   Y.  435 


Witness. 

person  not  an  expert  may  testify 
as  to  manner  in  which  injured 
party  used  her  foot  in  walking 
after  recovering  from  injury.. Wis. 

testimony  of  witness  that  he  knew 
at  what  place  on  sidewalk  it  was 
claimed  plaintiff  was  injured  and 
stating  the  place,  while  not  com- 
petent was  not  prejudicial.. Wis. 
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